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PREFACE 


This  is  to  introduce  to  you  the  9th  child  (counting  yol- 
umee  and  editions,  the  24th  and  25th  or  twin  children)  of  our 
leather  large  legal  family.  Conceived  many  years  ago,  and 
matured  and  brought  forth  with  much  meditation,  serious 
pondering  in  heart,  patient  anxiety,  and  arduous  labor,  this 
is  the  proudest  product  of  a  somewhat  fruitful  family  tree, 
especially  as  four  have  become  deceased  or  decrepid  by  the 
raWs  of  some  tUrty  years,  and  only  two  remain  in  youth, 
ful  vigor — the  Form  Book  and  the  Pocket  Code,  the  latter 
having  four  times,  once  every  seven  years  (in  1898,  1905, 
1913  and  1920),  been  rejuvenated  by  an  age-healing  bath  in 
the  fabled  fountain  of  youth. 


Need  of  This  Work 

The  present  confused  state  of  the  conmion  and  statute  law 
of  Virginia,  owing  to  the  absence  of  any  comprehensive  and 
systematic  presentation  of  the  corpus  juris  of  Virginia  since 
the  days  of  John  B.  Minor,  the  famed  Blackstone  of  Vir- 
ginia, who  some  thirty  years  ago  covered  (by  his  last  editions) 
the  entire  field  of  legal  jurisprudence,  law  and  equity,  civil 
and  criminal,  in  his  four  volumes  (six  books)  of  ^^Institutes'' 
and  his  briefer  work  on  ^^Crimes  and  Punishments," — affords 
a  sufficient  apology  for  this  undertaking,  and  makes  the  time 
opportune  indeed  for  the  realization  of  the  dream  of  our 
younger  manhood. 

While  this  brief  but  complete  ^^Encyclopedia  of  the  Law  of 
Virginia"  is  of  course  less  pretentious  than  Minor's  great 
monumental  work,  yet  according  to  the  measure  of  our  humbler 
gifts  we  hope  this  may  prove  our  monumental  achievement 
in  the  field  of  law-authorship,  where  we  have  labored  so  as- 
siduously for  the  past  thirty  years. 
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The  Author  and  His  Call 

Schooled  in  the  principles  of  the  common  law  under  that 
unexceUed  teacher  and  scholar,  Dr.  John  B.  Minor;  drinking 
deep  at  the  fountain  of  judicial  decisions — digesting  and 
mentally  assimulating  every  Virginia  case  as  embodied  in  his 
nine-volume  Digest  and  being  a  close  student  of  subsequent 
Virginia  case  law;  reading,  pondering,  comparing,  collecting, 
and  annotating  the  statutory  law  of  the  State,  perhaps  a 
dozen  times;  and,  besides  his  works  on  criminal  law  and  the 
constitution,  etc.,  compiling  a  ^^Form  Book  for  Virginia  At- 
torneys", which  seems  to  have  met  with  special  favor  with  the 
profession,  the  compiler  of  this  ^^Encyclopedia  of  Virginia 
Law''  should  not  be  wholly  unprepared  for  the  task.  On  this 
plea,  and  with  twenty-five  volumes  of  Virginia  law  to  his 
credit,  he  asks  the  profession  to  pardon  any  seeming  presump- 
tion in  this  greater  undertaking.  Though  this  work  was  con- 
ceived over  fifteen  years  ago  and  has  been  in  preparation  sev- 
eral years,  its  appearance  at  this  time  is  an  answer  to  the  per- 
sonal call  that  has  come  up  from  the  profession,  saying,  ^^For 
heaven's  sake  give  us  something  to  clarify  the  legal  skies  in 
Virginia  so  we  may  really  know  or  readily  find  the  law  of 
the  State." 

Encyclopedic  Treatment 

For  convenience  in  practice  we  believe  the  profession  will 
concede  that  the  encyclopedic  form  of  treatment  is  the  most 
modem  and  best.  Since  the  initial  advent  of  the  encyclopedic 
style  in  that  great  pioneer  work,  the  ^'American  and  English 
Encyclopedia  of  Law,"  in  1887,  this  form  of  law-book  pro- 
duction has  experienced  an  ever-growing  popularity.  This 
^'Encyclopedia  of  Virginia  Law"  is  likewise  the  pioneer  of 
this  style  of  presentation  in  Virginia,  and  so  far  as  we  know 
in  the  United  States;  and  as  we  were  the  first  anywhere  to 
produce  a  Pocket  Code,  so  we  do  not  hesitate  to  blaze  the  way 
through  the  untrodden  forest  of  encyclopedic  adventure. 
And  note,  that  a  State  work  like  this,  unlike  the  encyclopedias 
of  a  general  nature,  can  be  carried  into  the  court  with  as  much 
safety  as  it  can  be  used  at  the  desk,  for  it  speaks  with  no 
babble  of  conflicting  decisions,  nor  in  sepulchral  tones  from 
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the  tomb,  but  with  a  single  voice  the  one  clear  and  unmistak- 
able message-— the  present  living  law  of  Virginia. 

Scope  and  Nature  of  Encjrclopodim 

As  stated  in  the  title,  this  work  is  ^^a  concise  but  compre- 
hensive alphabetical  presentation  of  the  present  common  and 
statute  law,  civil  and  criminal,  of  the  Commonwealth.^'  As 
to  ^pleading  and  practice",  while  the  rules  of  pleading  are 
stated,  and  we  treat  the  substantive  side  of  pleading  and  prac- 
tice, as  to  the  adjective  phase  of  pure  common  law  pleading 
(for  which  we  have  the  simpler  procedure  by  motion),  we 
merely  refer  to  the  works  of  Dr.  John  B.  Minor  or  Judge 
Martin  P.  Burks,  where  these  subjects  are  fully  and  ably 
treated. 

This  Encyclopedia,  while  full  and  complete  in  its  treat- 
ment of  subjects,  seeks  simply  to  present  the  nuggets  of  law 
apart  from  historical  setting  or  learned  discussion.  As  a  legal 
prospector  we  explored  the  great  mine  of  legal  lore,  and 
wherever  we  detected  a  silver,  gold,  or  other  valuable  vein 
of  pure  and  unalloyed  law,  we  at  once  extracted  it,  and, 
after  braying  it  in  a  mortar  with  a  pestle  and  treating  it  in  the 
crucible  of  analysis  and  classification,  assigned  it  its  proper 
setting  in  the  encyclopedic  galaxy.  By  thus  acting  the  part 
of  a  careful  legal  prospector  and  assayist,  and  never  duplicat- 
ing a  subject  (but  using  cross-references  instead),  we  have 
been  able  to  compress  the  work  into  the  present  small  compass. 
In  no  sense  is  this  work  a  digest,  which  merely  compiles  the 
syllabi  of  the  decisions  on  isolated  points,  and  therefore  is 
necessarily  only  a  partial  and  incomplete  presentation  of  the 
law,  without  any  attempt  (ordinarily)  to  note  or  reconcile 
apparently  conflicting  decisions  or  to  give  the  law  in  the  light 
of  the  present  statutes.  This  Encylopedia  is  not  only  encyclo- 
pedic but  text-book  in  treatment,  and  gives  a  complete  pre- 
sentation of  the  subjects. 

Slatatory  Treatment 

To  make  the  woik:  complete  as  to  the  statute  law  of  Vir- 
ginia, we  have  embraced  every  subject  contained  in  the  Code 
and  subsequent  Acts;  but  subjects  not  of  general  interest 
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and  utility  to  the  profession,  like  many  subjects  in  the  first 
volume  of  the  Code,  are  presented  very  briefly — sometimes  by 
a  mere  reference  to  them,  yet  always  noting  the  amendments 
of  the  sections  to  date.  In  treating  purely  statutory  subjects 
that  have  never  received  judicial  construction  or  text-book 
treatment,  we  have  collected  all  the  kindred  statutes,  distrib- 
uted them  under  appropriate  heads,  and  miade  pertin^Nit  ob- 
servations thereon,  so  as  to  afford  a  clear,  obvious,  and  com- 
prehensive presentation  of  the  subject,  ready  to  the  hand  of 
the  busy  practitioner. 

Comprehensive  Nomenclature 

Aside  from  the  usual  legal  nomenclature,  which  we  have 
used,  covering  the  whole  field  of  legal  jurisprudence,  we  have 
added  many  interesting  and  more  or  less  new  headings, 
such  as  Animals,  Fowls,  etc.;  Anti-Trust  Law;  Architect 
and  Builder;  Baggage;  Cities  and  Towns;  Delinquent  Tax 
Sales;  Employer  and  Employee  (also  embracing  the  ^^Work- 
men's Compensation  Law") ;  Fraudulent  and  Voluntary 
"Conveyances ;  Hotels,  etc.;  Licenses  and  License  Taxes;  Mar- 
ried Woman's  Property  and  Other  Rights;  Minors,  Infants, 
or  Children;  Real  Estate  Agent;  Taxation  and  Tax  Bill; 
Unincorporated  Associations  or  Orders;  etc.,  etc.  A  few 
times  we  have  somewhat  overstepped  the  proper  scope  of  this 
work,  but  we  will  surely  be  excused  for  giving  such  practical 
and  interesting  subjects  as  Copyrights ;  Due  Process  of  Law ; 
Interstate  Commerce  Law;  Labels  or  Prints;  Patents;  Pure 
Food  and  Drug  Laws,  and  the  like ;  and  general  utility  closely 
allied  to  the  law  compelled  us  to  include  Parlimentary 
Law.  To  make  the  work  as  complete  as  possible  we  have 
descended  even  to  the  very  minutiae  of  law.  While  we  do  not 
discuss  (either  with  or  without  the  prefix)  mosquitoes  or  fleas, 
we  do  treat  the  equally  impressive  but  more  useful  sttbject 
'^Bees."  And  notwithstanding  any  possible  political  ambi- 
tion, we  have,  "without  the  fear  or  favor  of  man",  actually 
treated  "Dogs"  1  and  further  'to  promote  domestic  tranquility,' 
we  have  stated  the  rights  and  duties  of  "chickens"! — con- 
cealed, however,  under  the  more  pacific  heading,  "Animals, 
Fowls,  etc." 
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GNupIete  Pmctical  Forms 

This  Encyclopedia  contains  also,  as  stated  in  the  title^ 
"complete  practical  forms,  common  law  and  statutory,  adapted 
to  the  present  law.'^  These  are  given  at  the  end  of  the  several 
subjects  respectively.  These  forms  are  one  of  the  most  im- 
portant features  of  the  work,  which  embodies  not  only  the 
relevant  forms  of  "Hurst's  Forms  for  Virginia  Attorneys," 
carefully  adapted  to  the  present  state  of  the  law,  but  it  also 
contains  all  the  new,  rare,  and  unusual  forms  recently  collected 
by  the  author  from  the  legal  profession  and  other  sources, 
and  forms  specially  compiled  by  him  under  the  new  statutes 
(as,  in  case  of  attachments,  search  warrants,  etc.),  which 
were  at  first  intended  for  a  separate  publication  heretofore 
announced  as  "Hurst's  Supplementary  Forms." 

CroM-Reference  Index 

Though  the  subjects  are  treated  alphabetically  under  the 
common  legal  headings,  yet  to  make  the  work  quickly  and 
easily  accessible,  we  have  appended  a  complete  "Cross-Refer- 
enoe  Index",  in  which  is  given  almost  every  subject  that  may 
occur  to  a  lawyer  or  even  a  layman,  and  which  cites  you  at 
once  to  the  heading  desired.  We  believe  the  attorney  will  by 
this  index  and  Encyclopedia  find  a  statutory  subject  quicker 
than  in  an  unduly  elaborate  but  non-subalphabetical  index. 

West  Virginia  Edition 

The  Virginia  and  West  Virginia  law,  common  and  statu- 
tory, being  practically  the  same,  this  Encyclopedia  will  prove 
almost  equally  serviceable  to  the  West  Virginia  practitioner; 
and  we,  therefore,  have  published  a  West  Virginia  edition. 

The  Aatkor'a  ValecBctory 

Fully  sensible  that  this  Encyclopedia  could  have  been 
made  better  by  abler  hands,  perhaps  where  we  have  lacked  in 
superior  ability,  we  have  made  up  in  unexcelled  industry  and 
unsurpassed  experience.  With  all  its  imperfections  which  a 
critical  though  charitable  profession  may  detect,  we  are  never- 
theless absolutely  confident  this  Encyclopedia  will  prove  very 
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helpful  indeed  to  the  attorney  as  his  desk  and  court  com- 
panion in  his  every-day  practice. 

Profoundly  grately  to  the  profession  for  their  generous 
patronage  for  the  past  thirty  years,  and  pleading  for  this 
perhaps  his  last  and  proudest  production,  a  like  or  even  liker 
reception  and  appreciation — even  hoping  this  work  may  find 
an  important  and  permanent  place  among  handy  and  useful 
tools  in  the  lawyer's  workshop;  and  humbly  and  sincerely 
thanking  Almighty  God  for  this  high  privilege  of  serving 
Him  and  humanity  in  an  effort  to  present  those  ^^rules  of 
civil  conduct,  commanding  what  is  right  and  prohibiting 
what  is  wrong",  whereby  our  citizenship  may  the  better  sub- 
mit themselves  to  ^^he  powers  that  be",  which  we  are  told, 
"are  ordained  of  God", — ^the  author  begs  in  this  last  line  to 
erect  a  stone  in  grateful  remembrance  of  a  great,  noble,  honest, 
and  honorable  profession. 
July,  1922. 

SAM  N.  HURST. 
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ABDUCTION 

SI.  Damages 

§2.  Criminal  offenses 

(1)  Abduction  of  children 

(2)  Abduction  to  extort  money 

(3)  Abduction  of  lunatics,  etc 

(4)  Kidnapping  as  a  slave 

(5)  Abduction  of  females  for  marriage  or  defilement 

§!•  Daiiiages«p^A  person  is  liable  in  damages  for  unlaw- 
fully taking  or  enticing  away,  or  harboring  a  child,  wife, 
husband  or  servant. 

§2.  Criminal  offenses^— Abduction  is  also  a  criminal  of- 
fense, as  follows  : 

(1)  Aiditction  of  children. — For  any  one  besides  the 
father  or  mother  illegally  to  seize,  take,  or  secrete  a  child 
from  its  parents  or  other  lawful  custodian,  is  a  felony.  Pun- 
ishment, penitentiary  2  to  5  years,  or  jail  not  exceeding  one 
year  and  fine  not  exceeding  $1,000.  (Code,  §449.)  Force  is 
not  necessary  to  this  offence. 

(2)  Abduction  to  extort  money. — ^To  seize,  take,  or 
secrete  any  one  with  intent  to  extort  money,  or  pecuniary 
benefit,  is  a  felony.  Punishment,  death,  or  penitentiary  8  to 
18  years.     (Ck)de  §4407.) 

(3)  Abdiwtion  of  lunatics^  etc. — ^Abducting,  kidnap- 
ping, or  aiding  escape  of  inmates  of  public  hospitals  is  a 
misdemeanor.  Punishment,  fine  $50  to  $100,  or  jail  1  to  6 
months,  or  both.    (Code,  §4412.) 

(4)  Kidnapping  as  a  slave. — ^Kidnapping  a  person  as  a 
slave  is  a  felony.  Pimishment,  penitentiary  3  to  10  years. 
(Code,  §4408.) 

(6)  Abduction  of  females  for  marriage  or  defilement. — 
The  following  instances  of  abduction  are  felonies:  (a)  To 
take  away  or  detain,  against  her  will,  any  female,  with  in- 
tent to  marry  her,  or  to  defile  her  (i.  e.,  to  have  sexual  inter- 
course with  her),  or  cause  her  to  be  married  or  defiled  by 
another;  (b)  to  take  from  her  parents  or  any  person  having 
lawful  charge  of  her,  even,  though  not  against  her  will,  a 
female  under  16  years  of  age,  for  the  purpose  of  "concubi- 
nage or  prostitution",  i.  e.,  of  causing  her  lewdly  to  live  with 
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one  person  alone,  or  to  receive  many  persons  in  the  same  lewd 
way,  as,  in  a  house  of  ill-fame;  and  (c)  to  assist  in  such  ab- 
duction or  detention  for  such  purpose.  Punishment,  peniten- 
tiary 2  to  6  years.  (Code,  §4411.)  The  taking  with  the  in- 
tent makes  the  offense,  and  sexual  intercourse  is  not  neces- 
sary. If  there  be  sexual  intercourse,  and  the  child  is  under 
16,  it  is  rape,  even  though  it  be  with  her  consent;  if  15  or 
more,  it  would  be  rape,  if  against  her  will,  but  if  by  her  con- 
sent it  would  be  adultery  or  fornication,  if  only  one  or  a  few 
acts,  but  lewd  and  lascivious  cohabitation,  if  lewdly  living  to- 
gether. See  Adultery^  Fornication^  and  other  Lewdness;  and 
Rape.  In  the  case  of  abduction,  as  in  the  case  of  seduction,, 
the  subsequent  marriage  of  the  parties  bars  any  conviction, 
and  no  conviction  can  be  had  on  the  evidence  of  the  female 
alone.  The  indictment  must  be  made  within  2  years.  (Code,. 
§4413.) 

The  pandering  or  "White  Slave  Traffic"  act  (Code,  §4579) 
is  much  broader  in  its  terms.  It  has  no  age  limit ;  but  if  the 
female  is  over  16,  the  taking  to  a  house  of  ill-fame  or  as- 
signation, or  elsewhere,  for  the  purpose  of  illegal  sexual  in- 
tercourse, must  be  against  her  will.  The  punishment  is  peni- 
tentiary 1  to  10  years,  and  fine  not  over  $1,000.  Every  one 
in  any  way  connected  with  this  traffic  in  the  virtue  of  girls  is 
likewise  guilty  of  felony.  See  Adultery^  Fornication  and 
otJier  Lewdness. 

§3.    Form  of  '^description''  in  warrant  wt  indictment — 

No.  1.    Taking  Away  ob  Detaining  a  Female  Against  Heb  Will,  Witb 
Intent  to  Mabby  ob  Defile  Heb,  ob  Cause  it  to  be  Done. 

(Code,  S  4411.) 
debcbiftion: 
"feloniously  did  take  away,  against  her  will,  one  E.  F.,  a  female  oyer 
the  age  of  sixteen  years,  with  intent  to  marry  {and  defile)  her  the 
said  E.  F.  (or  to  cause  her  to  he  married  (and  defiled)  hy  one  G.  H.)"^ 
[In  indictment,  a  count  may  be  added  for  detaining  her  witb 
such  intent.] 


No.  2.    Taking  Away  a  Female  Undeb  the  Age  of  Sixteen  Yeabb  fok 

FOB  THE  PUBPOBE  OF   CONCUBINAGE   OB   PbOSTITUTION. 

ildem.) 

debcbiftion: 

"from  A.  B.,  the  father  (or  guardian)  and  person  then  having  lawful 

charge  of  the  person  of  one  E.  F.,  a  female  under  sixteen  years  of 
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age,  then  and  there  anlawfally  and  feloniously  did  take  the  said  E.  F^ 
for  the  purpose  of  prostitution  (or  concuhitUHfe) ." 

[In  Indictment  a  count  may  be  added  for  taking  for  coi%cuhinageJ] 


No.  3.    lujsoALL  Taking  a  Child  of  Anothkb. 

(Code,  S  4409.) 
debcbiftion: 
^'illegally,  unlawfully,  and  feloniously  did  seize,  take  away,  and  se- 
crete from  the  said  A.  B.,  one  E.  F.,  the  child  of  the  said  A.  B.,  who 
then  had  the  lawful  custody  and  charge  of  the  person  of  the  said  E.  F." 


ABORTION  AND  MISCARRIAGE 

(1.  Definition  and  punishment 
.  Form  of  "description"  in  warrant  or  indictment 


§1.  Definitioii  and  pgnishmante-^  To  use  a  drug  or  other 
means  with  intent  to  destroy  an  unborn  child,  or  to 
produce  abortion  or  miscarriage,  whereby  such  result  is  ac- 
complished, is  punishable  by  penitentiary  3  to  10  years;  un- 
less, indeed,  such  act  is  done  in  good  faith  with  the  intention 
-of  saving  the  life  of  the  woman  or  child.  To  encourage  or 
prompt  abortion  or  miscarriage  by  book,  lecture,  advertise- 
ment, or  otherwise  is  punishable  by  jail  1  to  12  months,  and 
fine  $100  to  $500.  (Code,  §4401.)  Technically,  miscarriage 
is  within  six  weeks,  and  abortion  is  between  then  and  the  end 
of  the  sixth  month;  after  then  the  child  may  live  and  it  is 
premature  birth.  If  the  child  is  bom  alive  and  from  the  in- 
juries inflicted  dies  afterwards,  the  offense  is  murder.  An 
attempt  to  produce  abortion  must  be  prosecuted  within  two 
jears.     (Code,  §4768). 

§2.    Form  of  "deau'iptiop**  in  warrant  or  indBctment. — 

No.  1.    Warrant  ob  Indictment  fob  Pboducino  Abobtion  ob  Mis- 

CABBLAOE,    &C.,    OB    DsSTBOYINO   UnBOBN    ChILD. 

(Code,  t  4401;  H's  G.  ft  M.  pp.  229  ft  Seq.) 

DEacBimoN : 

^elonlonsly  did  administer  to  and  canse  to  be  taken  by  one  E.  F., 

then  being  pregnant  with  child,  a  certain  medicine,  drug  or  sabstaaoe, 

caUed  savin  (or  whatever  thing  It  may  be),  with  intent  to  procure 


4  ABSCONDING  DEBTOR 

the  abortion  (or  miscarriage)  of  the  said  E.  F.,  and  whereby  he,  the 
said  G.  D^  did  procure  her  abortion  (or  miscarriage),  and  destroy  the 
said  child  [or  "with  intent  to  destroy  the  said  unborn  child,  whereby 
he,  the  said  C.  P^  did  destroy  the  said  unborn  child"]. 


No.  2.    Wabbant  OB  Indictment  fob  Prompting  the  Pbocubino  op 
Abobtion  ob  Miscabbiage,  bt  Publication  ob  Othebwisb. 

(Idem.) 
descbiftion: 
"unlawfully  did  publish  a  certain  book,  tract,  pamphlet,  or  circular 
(or  unlawfully  did  any  of  the  things  enumerated  In  the  statute) 
wherein  the  said  G.  D.,  did  encourage  and  prompt  the  production  of 
abortion  (or  miscarriage)  J 


t» 


ABSCONDING  DEBTOR 

|1.  Attachment 

|2.  Gaplas  against  execution-debtor 

f  3.  Bail  or  jail  in  clyll  cases 

§1.    Attaclimentd —  See  Attachments. 

§2.  Capias  against  executioii-debtor. —  For  the  pro- 
ceeding to  arrest  an  absconding  execution-debtor,  who  has 
failed  to  answer  questions  in  due  time  and  properly,  as  to 
what  property  he  has  liable  to  execution,  see  section  6506  of 
Code. 

§3*  Bail  or  jail  in  civil  casetw— In  any  action  or  suit,  on 
affidavit  before  the  court,  the  judge,  or  derk,  stating  that  the 
plaintiff  has  cause  of  action  or  suit  against  the  defendant,  the 
amount  and  justice  of  his  claim,  ^'and  that  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit  this 
State,  unless  he  be  be  forthwith  apprehended",  such  clerk,  upon 
bond  being  filed  issues  a  writ  of  capias  ad  respondendum,  i. 
e.,  a  writ  to  arrest  and  hold  him  to  answer  any  such  action  or 
suit.  Under  such  capias  he  is  committed  to  jail,  unless  bond 
be  given  in  a  sum  equal  the  plaintiff's  claim,  with  the  con- 
dition that  if  there  shall  be  any  judgment,  decree,  or  order, 
the  defendant  will  be  on  hand  to  answer  any  questions  as  to 
his  property  and  make  conveyance  and  delivery  of  the  same. 
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or  else  will  perform  and  satisfy  the  said  judgment,  decree,  or 
order.  The  said  capias  or  bond  may  be  quashed  by  the  court 
or  judge,  if  it  appears  that  there  was  not  probable  cause  for 
believing  that  the  defendant  was  about  to  quit  the  State.  But 
before  suing  out  the  capias,  the  plaintiff  himself  must  give 
bond  to  pay  all  costs  and  damages  which  may  be  awarded 
against  him  or  sustained  by  the  defendant  by  reason  of  the 
arrest.    (Code,  §§6419-27.) 


ABUSIVE  LANGUAGE 

f  1.  Civil  injury 

f2.  Criminal  offense 

|3.  Form  of  "description"  in  warrant 

§1.  Chril  injuryw—  Slander,  or  words  spoken  to  one  per- 
son about  another,  which  are  injurious  to  his  reputation,  is  a 
ground  for  a  suit  for  damages;  if  the  words  be  written  or 
printed,  it  is  called  libel,  which  is  a  misdemeanor  as  well  as 
a  civil  injury.  See  Libel  and  Slander.  By  statute  it  is  pro- 
vided that  insulting  words,  or  words  which  from  ^^the  usual 
construction  and  common  acceptation  are  construed  as  in- 
sults and  tend  to  violence  and  breach  of  the  peace'',  are  a 
ground  for  a  damage  suit.    (Code,  §5781.) 

§2.  Criminal  offense.F— But  as  most  persons  who  indulge 
in  abusive  or  insulting  language  are  not  responsible  for  dam- 
ages, it  was  found  necessary  to  make  the  use  of  abusive  lan- 
guage, in  the  presence  of  another,  a  misdemeanor,  as  follows : 
*'If  any  person  shall  within  the  presence  or  hearing  of  an- 
other, curse  or  abuse  such  person,  or  use  any  violent,  abusive 
language  to  such  person  concerning  himself  or  any  of  his 
female  relations,  under  circumstances  reasonably  calculated 
to  provoke  a  breach  of  the  peace,  he  shall  be  deemed  guilty  of 
a  misdemeanor",  and  fined  by  the  justice  $2.50.  to  $500. 
(Code,  §4586.)  It  is  also  a  misdemeanor  punishable  by  fine 
not  exceeding  $100,  to  "curse  or  abuse  any  one,  or  use  vulgar, 
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profane  or  indecent  language  over  any  telephone  in  this 
State".  (Code,  §4569.)  And  by  recent  statute  slander  or  libel 
is  made  a  criminal  offense — see  Slander,  section  6. 

Threatening  by  letter,  whether  signed  or  not,  to  kill  or  do 
bodily  harm  to  a  person  or  any  member  of  his  family,  is  pun- 
ishable by  penitentiary  not  exceeding  5  years,  or  jail  30  days 
to  12  months,  or  fine  not  less  than  $50.    (Code,  §4537.) 
§3.    Form  of  '^description''  in  warrantd — 

No.  1.    Abusive  Liakouaoe. 
(Code,  {  4536.) 

DESCRIFTION : 

"in  the  presence  and  hearing  of  the  said  A.  B.,  did  curse  (or  abuse) 
the  said  A.  B.,  (or  did  use  violently  abusive  language  to  the  said  A,  B., 
concerning  himself  or  one  E.  If.,  a  female  relative  of  the  said  A.  B,), 
under  circumstances  reasonably  calculated  then  and  there  to  provoke  a 
breach  of  the  peace." 


ACCIDENT  OR  ACT  OF  GOD 

$1.  Accidents 
§2.  Act  of  Gk>d 

§1.  Accidenta* — Accidents  are  of  two  kinds,  those  that 
happen  unexpectedly  by  human  agency,  with  varying  degrees 
of  fault  or  negligence,  as  where  in  walking  one  accidentally 
falls  and  hurts  himself ;  and  those  that  happen  without  human 
agency,  which  are  styled  in  law  "the  act  of  God",  as,  where 
caused  by  lightning,  earth-quake,  storm  and  the  like.  It  is 
oftentimes  important  to  know  whether  an  injury  happened 
by  accident  or  by  blamable  negligence.  An  accident  is  fre- 
quently a  ground  for  remedies  and  relief  in  the  court.  (See 
general  common  law  authorities.) 

§2.  Act  of  GodL—  There  is  a  maxim  which  says,  "The 
law  holds  no  man  responsible  for  the  act  of  God".  Duties  are 
imposed  either  by  law  or  by  contract.  When  a  duty  is  im- 
posed by  law  and  the  party  cannot  perform  it  owing  to  the 
act  of  God,  the  law  excuses  him.    A  public  carrier  of  goods 
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is  not  responsible  for  their  loss,  damage  or  delay  caused  by 
the  act  of  God.  But  when  the  duty  is  imposed  by  contract, 
he  is  generally  not  excused;  yet  death,  which  is  regarded  as 
an  act  of  Grod,  discharges  contracts  for  strictly  personal  ser- 
vices, marriage,  etc. 

If  a  renter  agrees  **to  pay  rent"  or  "to  leave  the  premises 
in  good  repair",  he  is  bound  to  do  so,  even  though  the  build- 
ing is  damaged  by  lightning  or  storm,  or  other  act  of  God; 
but  section  5180  of  the  Code  provides  otherwise,  where  the 
building  is  destroyed.  A  special  provision  to  meet  this  should 
be  inserted  in  leases,  as  follows:  "The  said  lessor  covenants 
that  if  the  said  building  shall  be  destroyed,  or  so  injured  as 
to  render  it  untenantable,  this  lease  shall  thereupon  be  deter- 
mined ;  and  the  said  lessor  shall  not  be  liable  for  damage  done 
to  the  building,  without  his  fault  or  negligence,  by  accident, 
or  by  the  act  of  Grod." 

In  the  case  of  a  "condition  precedent"  in  a  deed,  i.  e.,  where 
an  event  must  happen  before  the  estate  is  to  vest  or  the  deed 
is  to  take  effect,  if  the  happening  of  the  event  is  afterwards 
rendered  impossible  by  the  act  of  God,  the  deed  is  void;  but 
otherwise,  as  to  a  subsequent  condition,  i.  e.,  where  the  event 
can  happen  only  after  the  vesting  of  the  estate,  as,  where  a 
deed  vests  the  property  in  the  grantor's  daughter,  but  has  a 
proviso  that  the  title  shall  be  defeated  if  she  does  not  marry 
a  certain  person  within  a  certain  time,  and  he  dies  within 
that  time,  the  estate  is  not  defeated  because  the  condition 
subsequent  was  rendered  impossible  by  the  act  of  God. 

If  a  person  has  an  election  to  do  either  one  of  two  things, 
and  he  is  prevented  from  doing  one  by  the  act  of  God,  he  need 
not  do  the  other;  but  if  he  is  bound  to  do  two  things,  and  one 
becomes  impossible  by  the  act  of  God,  he  is  bound  to  do  the 
other. 

If  a  condition  subsequent  in  a  bond,  afterwards  becomes 
impossible  by  the  act  of  God,  the  bond  is  void ;  as,  where  one 
is  bound  in  a  bond  that  another  should  appear  in  court,  and 
the  latter  dies  before  court,  the  bond  is  saved  by  the  act  of 
God. 

Where  a  contract  contemplates  the  continued  existence  of 
a  thing  as  the  foundation  of  it,  if  the  thing  is  destroyed  by 
accident  or  act  of  God,  there  is  an  implied  condition  that  the 
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contract  need  not  be  performed.  Impossibility  of  perform- 
ance is  an  excuse  for  not  performing  an  implied  agreement. 
(See  general  conmion  law  authorities.) 


ACCOMPLICE 

An  accomplice,  or  a  particeps  criminis,  is  one  who  is  in 
some  way  concerned  in  the  commission  of  a  crime,  either  as 
principal  in  the  first  or  second  degree,  or  »s  accessory  before 
or  after  the  fact.    See  Criminal  Law  and  Procedure. 

An  accomplice,  whether  tried  jointly  or  separately,  or 
not  tried  at  all,  is  a  competent  witness  even  after  verdict  and 
judgment  against  him  for  felony,  but  the  fact  of  conviction 
may  be  shown  as  but  affecting  his  credit     (Code,  §§4778-9). 

His  evidence  alone  is  rarely  sufficient  to  convict. 

Onfessions  by  an  accomplice  made  after  the  felony  was 
committed  are  not  evidence  against  the  prisoner,  even  though 
a  conspiracy  between  them  has  been  proved. 


ACCOUNTS 

fl.  Definitions 

1 2.  Liimitation  of  accounts 

f3.  Account  book  as  evidence 

|4.  Forms  of  a  "biU"  and  a  "statement" 

§1.  Definitioiu^ —  An  ^'account"  is  a  list  or  statement  of 
items,  whether  of  debits  or  credits,  or  both,  in  most  cases 
showing  the  amount  or  balance  due,  and  arising  out  of  con- 
tract, expressed  or  implied,  or  from  some  other  duty  imposed 
by  law,  as  those  of  administrators,  executors,  guardians,  etc. 
Accounts  embrace  money  transactions  such  as  payments,  pur- 
chases, sales,  debts,  credits,  etc. 
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^'Mutual  accounts^'  are  those  that  have  transactions  be- 
tween the  parties  on  both  sides  of  such  a  nature  that  each 
might  sue  the  other,  or  that  the  items  on  one  side  might  be 
set  off  against  those  on  the  other ;  a  debit  on  one  side  and  part 
payment  by  the  other  does  not  make  an  account  mutual. 

An  "open  account",  or  "account  current",  or  "running  ac- 
count", is  one  in  which  there  have  been  continuous  dealings, 
and  not  closed  but  kept  open  for  further  transacti3ns. 

An  "account  rendered"  is  one  which  is  drawn  up  in  form 
and  delivered  to  the  debtor. 

When  merchants  or  other  business  concerns  sell  goods, 
whether  for  cash,  to  be  paid  for  on  delivery,  or  on  credit, 
they  usually  give  or  send  the  purchaser  at  the  time  a  "bill" 
of  the  items,  or  "invoice,"  with  prices,  sometimes  called  a 
"bill  of  parcels".  This  is  what  one  means  when  he  writes  to 
send  him  so  and  so  "with  bill"  or  "invoice."  Where 
several  bills  have  already  been  sent  of  different  purchases  at 
different  times,  an  account  of  the  bills  or  of  all  the  items 
thereof,  with  the  prices,  is  sent.  This,  in  commercial  life,  is 
called  a  "statement",  and  when  sent  is  called  an  "account 
rendered". 

An  "account  stated"  is  an  agreement,  expressed  or  im- 
plied, between  the  parties,  fixing  the  amount  due,  as,  where 
a  balance  is  ascertained  and  struck  between  them.  It  is  not 
needful  that  there  should  be  mutual  items  of  charge  or  credit. 
An  acknowledgement  of  a  single  item  of  debt,  however  in- 
formally made  makes  it  an  account  stated;  as,  where  an  ac- 
count is  presented  for  payment,  and  the  defendant  ackndwl- 
edges  and  promises  to  pay  it.  The  account  stated,  however, 
must  not  relate  to  a  debt  depending  on  a  contigency,  but  to 
one  of  a  definite  amount  then  existing,  which  the  defendant 
admits  to  be  unconditionally  due  then.  The  account  stated 
and  the  accompanying  acknowledgment  of  a  balance,  is  not 
conclusive,  but  only  presumptive  evidence,  and  does  not  pre- 
clude the  debtor  from  controverting  or  explaining  any  items 
in  the  account,  or  the  whole  of  it.    (3  Min.  Inst.  387-8.) 

From  an  account  stated  the  law  implies  a  promise  to  pay 
the  balance  ascertained  to  be  due,  and  a  recovery  may  be  had 
upon  this  new  promise  without  proving  the  separate  items  of 
the  account.    But  for  an  account  stated  to  stop  the  running 


10  ACCOUNTS 

of  the  statute  of  limitations  against  the  items  of  the  account, 
there  must,  under  the  statute  (Code,  §5812),  be  a  writing 
signed  by  the  debtor  or  his  agent  promising  payment  of  the 
balance  due,  or  some  writing  from  which  such  a  promise  may 
be  implied.  (See  93  Va.  64,  overuling  86  Va.  820.)  An  ac- 
count rendered  by  a  consignee,  factor,  agent,  attorney,  exe- 
cutor, trustee,  or  the  like,  is  to  be  taken  as  prima  facie  cor- 
rect. 

§2.  Limitation  of  accoonta.-  The  limitation  of  store  ac- 
counts is  3  years,  except  partnership  accounts,  and  accounts 
between  ^^merchant  and  merchant,  their  factors,  or  serrants", 
which  is  5  years  from  the  time  they  cease  to  deal  with  each 
other.  (Code,  §5810).  In  the  case  of  accounts  where  the 
items  are  all  on  one  side,  the  limitation  runs  against  each 
item  from  its  date.  In  the  case  of  mutual  open  accounts,  it 
is  held  in  most  of  the  states  that  the  last  item  ^'draws  to  itself 
all  the  other  items",  and  that  limitation  runs  from  the  time 
of  the  last  item.  But  in  Virginia  the  rule  seems  to  be  that 
limitation  runs  from  the  date  of  each  item ;  that  not  even  an 
account  stated  will  stop  the  running  if  limitation  on  the  several 
items,  unless  such  account  stated  be  in  writing  signed  by  the 
debtor  or  his  agent.  If  a  verbal  agreement,  expressed  or  im- 
plied, be  relied  on,  it  can  avail  only  when  it  is  made  upon  such 
consideration  and  imder  such  circumstances  as  to  amount  to 
a  new  contract.    (Code,  §6810;  98  Va.  64.) 

§3.  Account  book  as  evidence-F*  An  account  book  kept 
by  a  merchant,  trader,  mechanic,  or  other  person,  in  the  regu- 
lar course  of  his  business,  by  himself,  clerk,  or  agent,  if  the 
entries  therein  are  original  entries  or  charges  and  are  made 
at  or  about  the  time  of  the  transaction,  may  be  used  as  evi- 
dence so  far  as  it  relates  to  goods  sold  or  services  rendered, 
but  not  as  to  other  or  outside  matters.  The  book  of  accounts 
must  of  course  be  authenticated  by  the  testimony  of  the  party 
in  whose  handwriting  it  is,  or  if  such  party  be  dead,  by  proof 
of  his  handwriting.    (See  general  authorities  on  evidence.) 
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§4    Forms  of  a  "tnlT*  and  a  '"sUtemcnt'' 

No.  1.    A  Bill 

Pulaski,   Va.,   Oct.   19,   1921. 
Mr.  Wm.  Blackstone, 

In  Account  With 
HURST  A  COMPANY 
Law  Book  PuhlUhers 
Terms:    Cash  (or  30  days,  or  as  the  terms  may  be). 

Dr. 

To  1  Hurst's  Pocket  Code  of  Virginia $10.00 

To  1  Set  Hurst's  Encyclopedia  of  Va.  Law 15.00 

$25.00 


No.  2.    A  Stateksnt. 

Pulaski,  Va.,  Jan.  1,  1922. 
Mr.  Wm.  Blackstone, 

In  Account  With 
HURST  A  COMPANY 
Law  Book  Publishers 
Terms:    Cash  (or  30  days,  or  as  the  terms  may  be). 

Dr. 

Oct.   12.  To  Bill  rendered $  12.00 

Nov.    5.  To  Bill  Rendered 5.00 

Dec.  10.  To  Bill  Rendered 3.00 

$20.00 

Cr. 

Nov.  20.  By  Cash $   4.00 

Dec.  16.  By  Check 6.00 

'■       10.00 

Balance  due 10.00 

Dr. 

Oct.  12.  To  1  Hurst's  Pocket  (3ode $  10.00 

Oct   12.  To  1  Hurst's  Quids  and  Manual 6.00 

Nov.    6.  To  1  Form  Book  5.00 

Dec.   10.  To  2  Va.  Constitutions,  &  $1.50 3.00 

Cr.  $23.00 

Nov.  20.  By  Cash  $  4.00 

Dec   15.  By  Check 6.00 

$10.00 

Balance  due $  13.00 

If  paid,  say: 

Paid  1/2/22 

Hurst  Sc  Co. 
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ACKNOWLEDGMENTS 

f  1.  Before  whom  writings  are  acknowledged  or  proved. 

(1)  Proof  by  two  competent  witnesses. 

(2)  Acknowledgment  by  the  parties. 
$2.  Fee  for  acknowledgments. 

§3.  How  deeds  by  corporations  acknowledged. 

§4.  How  deeds  by  trustee,  commissioner,  etc.,  acknowledged. 

|6.  Forms  of  certificate  of  acknowledgment  in  Virginia. 

§!•    Before  ^M^iom  writings  are  acknowledged  or  proved. 

Writings  are  acknowledged  or  proved  that  they  may  be  ad- 
mitted to  record,  and  are  recorded  to  give  the  public  notice  of 
them.  The  circuit  or  corporation  court,  or  the  chancery 
court  of  the  city  of  Richmond,  or  the  derk  or  his  deputy,  in 
his  office,  shall  admit  to  record  any  recordable  writing  which 
has  been  authenticated  in  either  of  the  following  modes : 

(1)  Proof  by  two  competent  witnesses. — ^The  proof  may 
be  made,  in  Virginia,  before  the  court,  or  the  clerk,  or  his 
deputy,  in  his  office,  certified  in  either  case  under  his  hand. 
If  the  proof  be  taken  in  any  other  state  of  the  Union,  it  may 
be  made  before  any  court  or  the  clerk  thereof,  or  his  deputy, 
certified  in  either  case  under  his  hand.  If  the  proof  be  taken 
out  of  the  United  State,  it  may  be  made  before  any  ambassa- 
dor, minister  plenipotentiary,  minister  resident,  charge 
d'affaires,  consul-general,  consul,  vice-counsul,  or  commercial 
agent  appointed  by  the  government  of  the  United  States  to 
any  foreign  country,  or  before  the  proper  officer  of  any  court 
of  record  of  such  country,  or  the  mayor  or  other  chief  magis- 
trate of  any  city,  town,  or  corporation  therein,  and  certified 
under  the  official  seal  of  the  functionary.     (Code,  §§5204.) 

If  a  writing  be  executed  but  not  acknowledged,  and  the 
grantor  dies,  or  fails  or  refuses  to  acknowledge  it,  it  may  be 
recorded  upon  proof  by  two  witnesses  of  its  execution. 

(2)  Acknowledgment  by  tJie  parties, — (a)  The  acknowl- 
ment  may  be  made,  in  Virginia,  before  any  circuit  or  corpora- 
tion court,  or  the  chancery  court  of  the  city  of  Richmond,  or 
its  clerk,  or  his  deputy,  or  the  clerk  or  deputy  of  any  court  of 
record  in  this  State,  in  his  office,  before  a  justice  of  the 
peace,  a  commissioner  in  chancery  of  a  court  of  record,  of  a 
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notary  or  other  authorized  officer,  certified  by  the  derk  or 
officer  taking  it,  under  his  hand. 

(b)  If  the  acknowledgment  be  taken  in  any  other  state  of 
the  Union,  it  may  be  made  before  the  clerk  of  any  court,  or 
his  deputy,  ^'a  justice,  a  commissioner  in  chancery  of  a  court 
of  record,  a  notary  public  within  the  United  States,  or  in  the 
Phillipine  Islands,  Porto  Bico,  or  in  any  territory  or  other 
possession  or  dependency  of  the  United  States",  or  any  com- 
missioner appointd  by  the  governor  of  Virginia  within  the 
United  States,  certified  by  the  clerk  or  officer  taking  it, 
under  his  hand. 

(c)  If  the  acknowledgment  be  taken  out  of  the  United 
States,  it  may  be  made  before  any  ambassador,  minister 
plenipotentiary,  minister  resident,  charge  d'affaires,  consul- 
general,  consul,  vice-consul,  or  conunerdal  agent  appointed 
by  the  government  of  the  United  States  to  any  foreign  coun- 
try, or  before  the  proper  officer  of  any  court  of  record  of  such 
country,  or  the  mayor  or  other  chief  magistrate  of  any  city, 
town,  or  corporation  therein,  and  certified  under  his  official 
seal.     (Code,  §§5205-6  and  Act  1922,  amending  §5205.) 

A  notary  should  state  in  his  certificate  when  his  com- 
mission expires,  and  a  woman  notary  marrying,  or  otherwise 
changing  her  name,  should  also  say  in  her  certificate,  '^I  was 

commissioned  as  notary  as  "   (here  give  former 

name).    (Code,  §5210.) 

*  A  married  woman,  in  Virgina,  acknowledges  a  writing 
like  any  other  person. 

Acts  1920,  pp.  69,  340,  405,  validates  acknowledgments  of 
notaries  who  served  in  the  war,  etc;  of  notaries  and  commis- 
sioners holding  other  offices ;  and  of  justices  and  mayors,  desig- 
nated as  police  justices  or  mayors. 

§2.  Fee  for  acknowledgment—  The  fee  for  taking  and 
certifying  the  acknowledgment  of  any  deed  or  writing  is  fifty 
cents.  But  if  taken  before  the  clerk  admitting  the  same  to 
record,  he  gets  nothing  for  the  mere  certificate  of  acknowl- 
edgment. (Code,  §3480-2,  and  Acts  1920,  p.  804,  amending 
§3481.) 

§3d — How  deeds  by  corporatums  acknowledged.F—  See 
Corporations^  section  14.    For  form,  of  such  acknowledgment, 
see  Nos.  25  and  26,  under  Corporations. 
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§4.  How  deeds  by  trustee^  Gommistiiaiiery  etc,  acknowl* 
edged. —  The  certificate  need  not  state  that  the  acknowledg- 
ment of  a  trustee,  commissioner,  or  other  person  signing  in  a 
representative  capacity,  was  in  a  such  capacity.  (Code,  §5207.) 
For  form  of  such  acknowledgment,  see  No.  4,  under  section  5, 
below. 

§5.    Forms  of  certificate  of  acknowledgment  in  Virginia. 

No.  1.    By  a  Justice  or  Notabt. 
(Code,   SS   520S-6,  and  Acts  1922,  amending  {5206.) 

County  (or  Corporation)  of ,  to-wit: 

I,  J.  T.,  a  Justice  of  the  peace  (or  notary  puhUc)  for  the  county 
(or  corporation)    aforesaid,  in  the  state    (territory  or  district)    of 

^ ,  do  certify  that  A.  B.  and  B.  C,  whose  names  are  signed 

to  the  writing  above  (or  hereto  annexed),  bearing  date  on  the 

day  of ,  192..,  have  acknowledged  the  same  before  me,  in 

my  county  (or  corporation)  arofesaid.    [In  case  of  a  notary,  say:    "My 

fX)mmission  expires ,  192..."] 

Given  under  my  hand  (or  hand  and  notarial  seal),  this day 

of 192—. 

J.  T.,  J.  P.  (or  N.  P.) 


Ko.  2.    Bt  a  Clerk  or  His  Deputy,  or  a  Commissioner  in  Chancery. 

{Idem,) 

County  (or  corporation)  of ,  to-wlt: 

I,  C.  A.,  clerk  (or  deputy  clerk  or  a  commissioner  in  chancery),  of 

the court,  for  the  county  (or  corporation)  aforesaid,  in  the 

state  (territory  or  district)  of ,  do  certify  that  A.  B.,  whose 

name  is  signed  to  the  writing  above   (or  hereto  annexed),  bearing 

date  on  the day  of ,  192..,  has  acknowledged  the 

same  before  me,  in  my  county  (or  corporation)  aforesaid. 

Given  under  my  hand  this day  of ,  192.. 

C.  C,  clerk  (or  deputy  clerk 
or  com'r  in  ch*y). 


No.  3.    By  A  Commissioner  Appointed  by  the  Ck>VERNOR. 

(Idem,) 

State  (territory  or  district)  of ,  to-wit: 

I,  C.  A.,  a  commissioner  appointed  by  the  Governor  of  the  state 

of  Virginia,  for  the  said  state    (territory  or  district)   of , 

certify  that  A.  B.,  B.  C,  and  C.  D.,  whose  names  are  signed  to  the 

writing  above  (or  hereto  annexed),  bearing  date  on  the day  of 

,  192.-,  have  acknowledged  the  same  before  me,  in  my  state 

{territory  or  district)  aforesaid. 

Given  under  my  hand  this day  of ,  192... 

C.  A.,  com'r. 
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No.  4.    In  Case  of  Deeds,  £>tc.,  Tbxjstee,  Commissioner,  Drc. 

(Idem,) 

State  (or  territory  or  district)  of ;  county  (or  corporation^ 

of ;  to-wlt: 

I, ,  a ,   (here  Insert  the  official  title  of  the 

person   certif3rlng   the  acknowledgment),   in   and   for   the  state    (or 
territory  or  district)  and  county  (or  corporation)  aforesaid,  do  certify 

that (here  insert  the  name  or  names  of  the  persons  signing 

the  writing  on  behalf  of  the  person,  or  the  name  of  the  person  signing 
the  writing  in  a  representative  capacity),  whose  name   (or  names) 

Is  (or  are)  signed  to  the  writing  above,  bearing  date  on  the 

day  of ,  has  (or  have)  acknowledged  the  same  before  me  in 

my  county  (or  corporation)  aforesaid. 

Given  under  my  hand,  this day  of ,  192.. 

N.  P.  (or  other  officer.) 


ADJOINING  LANDOWNERS 

See  Drainage  and  Pollution  of  Streams. 

{1.  Neglect  or  wrongful  use  of  one's  land  to  the  injury  of  an* 

other's  land. 
{2.  Encroachments  on  another's  land. 
f3.  Keeping  dangerous  things  on  premises. 
|4.  Right  to  lateral  support. 

1 5.  Party  walls. 

16.  Trees  near  line. 

S7.  Working  mines  near  another's  land, 
f  8.  Adjoining  fishing  shores. 

§1.  Negligent  or  wrongful  use  of  one's  land  to  the  in* 
jury  of  another's  laniL — The  law  forbids  one  to  use  his  land 
in  such  a  way  as  materially  to  injure  the  land  of  an  adjoining 
owner.  If  a  landowner,  in  doing  a  lawful  but  dangerous  act 
on  his  own  land,  does  it  so  unskilfully  or  negligently  as  to 
cause  injury  thereto,  or  if  he  wrongfully  does  injury 
thereto,  he  is  liable  in  damages ;  but  an  owner  is  not  respon- 
sible for  such  negligent  or  wrongful  act  of  a  contractor  who 
has  exclusive  control  over  the  work.  To  prevent  a  great  in- 
jury, whether  by  owner  or  contractor,  an  injunction  may  be 
had.    A  landowner  is  liable  for  injuries  caused  to  another's 
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premises  by  his  failure  to  keep  his  own  premises  in  repair. 
(See  general  common  law  authorities.) 

§2.  Encroachments  on  another's  land.-*  An  e  n  c  roach- 
ment  is  a  private  nuisance,  which  the  adjoining  owner  may 
abate,  and  which  he  should  do  without  unnecessary  damage. 
An  adjoining  owner  may  also  have  relief  by  injunction  against 
a  threatened  encroachment,  if  he  cannot  be  adequately  com- 
pensated in  damages.    (See  general  common  law  authorities.) 

§3.  Keeping  dangerous  things  on  premises*—  An  own- 
er is  required  to  take  proper  measures  to  prevent  any  injury 
resulting  to  adjoining  land  from  any  dangerous  thing  on  his 
own  land;  and  if  he  fails  to  do  so,  he  is  liable  in  damages. 
(See  general  common  law  authorities.) 

§4.  Right  to  lateral  support.—  Every  person,  by  the  law 
of  nature  has  a  natural  right  as  incident  to  his  land,  to  sup- 
port for  it  from  the  adjacent  (side)  and  subjacent  (under) 
soil.  Thus,  where  an  adjoining  owner  excavates,  taking  away 
the  lateral  support  of  his  neighbor's  ground,  causing  it  to  slide 
of  its  own  weight,  he  is  liable  for  such  damages,  regardless  of 
the  care  exercised  in  the  excavating.  This  right  does  not 
apply  to  buildings;  the  right  to  such  support  is  acquired  by 
grant,  either  express  or  implied,  but  not  by  long  use;  it  is 
impliedj  in  every  case,  unless  stipulated  to  the  contirary, 
where  the  owner  of  adjoining  houses,  or  of  houses  and  lands, 
severs  the  property  by  sale;  but  this  right  is  confined  to  the 
buildings  then  upon  the  land,  and  is  not  applicable  to  subse- 
quet  buildings  or  burdens  upon  the  land,  where  the  increased 
weight  of  the  burdens  causes  the  injury.  Though  there  be 
no  right  to  lateral  support,  yet  one  must  use  due  care  (which 
is  some  cases  may  require  temporary  supports)  in  removing 
his  building  or  making  an  excavation,  not  to  injure  the  build- 
ing or  wall  of  another,  otherwise  he  is  liable  for  damages. 
Unless  already  apprised  of  the  fact,  notice  should  be  given 
of  the  proposed  changes.  (See  general  common  law  authori- 
ties. ) 

§5.  Party  walls^ —  A  party  wall  is  one  erected  on  the 
line  between  two  adjoining  properties,  belonging  to  different 
persons,  for  the  use  of  both  estates.  Every  wall  and  separa- 
tion between  two  buildings  is  presumed  to  be  a  common  or 
party  wall,  if  the  contrary  be  not  shown.    Where  a  double 
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brick  building  is  conveyed  one-half  to  one  party  and  the  other 
Ixalf  to  another,  it  is  a  party  walL  As  to  a  wall  on  the  line, 
each  owns  so  much  thereof  as  is  on  his  side,  subject  to  the 
mutual  right  to  support.  Each  may  use  the  exterior  or  his 
part  for  building  purposes.  A  wall  may  be  a  party  wall  as 
to  a  portion  of  its  height,  and  an  individual  wall  above.  Win- 
dows cannot  be  put  in  a  party  wall.  Where  one  builds  a  wall 
on  the  line,  without  any  understanding  with  the  owner  of  the 
other  lot,  the  latter  may  use  the  wall  without  charge;  but 
the  law  readily  implies  an  agreement  to  pay  from  facts  and 
•circumstances.  One  owner  of  a  party  wall  may  erect  a  new 
building  on  his  lot  and  carry  the  party  wall  up  to  a  height 
sufficient  for  his  purposes.  Where  a  party  wall  is  in  a  state 
of  ruin  so  that  rebuilding  is  necessary,  one  party  may  com- 
pel the  other  to  help;  but  if  the  new  wall  is  made  wider  or 
higher,  or  if  the  old  wall  was  sufficient  for  the  purposes  for 
which  used,  the  expense  of  the  increased  height  or  width  of 
the  wall  in  the  first  case,  or  the  rebuilding  of  the  wall  in  the 
second,  must  be  borne  by  the  party  at  whose  instance  the  work 
is  done.  Where  the  owner  of  two  adjoining  lots  conveyed  one, 
with  a  house  on  it,  and  reserved  in  the  deed  the  right  to  join 
the  two  end  walls  of  the  house  free  of  cost,  the  purchaser 
from  the  grantor  has  a  right  thus  to  join  his  building  to  that 
of  the  grantor,  or  to  build  an  independent  wall  along  the 
side  of  it.  Each  must  so  deal  with  a  party  wall  as  not  to  im- 
pair any  rights  the  other  may  have.  Each  party  may  make 
changes  therein,  by  underpinning  or  increasing  its  height,  but 
not  to  the  injury  of  the  other,  without  payment  of  damages. 
^See  general  common  law  authorities.) 

§8.  Trees  near  line^ — A  tree  on  the  land  of  one  owner, 
but  its  roots  extending  into  the  land  of  another,  belongs  t3 
the  former;  and  overhanging  fruit  belongs  to  the  owner  where 
the  trunk  of  the  tree  stands  But  while  the  adjoining  land- 
owner cannot  sue  for  damages,  yet  he  may  cut  the  roots  and 
clip  the  branches  on  his  side.  A  tree  on  the  line  belongs  to 
both,  and  neither  must  injure  or  cut  it  without  the  consent  of 
the  other.    (See  general  common  law  authorities.) 

§7.  Working  mines  near  another^s  laniL —  See  Code. 
§§5287-8. 

§8.    A4i«Mmng  fishing  shores^  See  Code,  §§5290-2. 
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ADMINISTRATORS  AND  EXECUTORS 

(See  8  Min.  Inst.^  Pt.  I.) 

|1.  Definition  ' 

f  2,  Difference  between  executor  and  administrator 

{3.  When  administrator  appointed 

{4.  When  curator  appointed 

{6.  Who  to  be  preferred  as  administrator 

56.  By  whom  administrator  appointed 

57.  How  executor  or  administrator  qualifies 
{8.  Duties  of  an  executor  and  administrator 

(1)  To  bury  the  deceased 

(2)  To  prove  the  will  of  the  deceased. 

(3)  To  file  with  clerk  a  list  of  heirs 

(4)  To  make  an  inventory  or  appraisement  of  the  estate 

(5)  To  collect  and  get  in  the  estate 

(6)  To  pay  the  debts  of  the  deceased 

(7)  To  pay  legacies 

(8)  To  distribute  the  residue  of  the  estate 

(9)  To  execute  a  deed  pursuant  to  the  contract  of  the 

deceased 
(10)  To  make  annual    settlements    of    the    administration 
accounts 
{9.  Useful  forms  under  "Administrators  and  Executors  " 

§1.  Definition. — An  administrator  or  executor  is  one  whc 
administers  or  settles  the  estate  of  a  deceased  person.  He  is 
sometimes  referred  to  as  a  ^^personal  representative'',  because 
he  is  the  person  who  represents  the  deceased ;  and  is  embraced 
by  the  word  "fiduciary",  i.  e.,  one  in  a  position  of  confidence 
or  trust  to  another,  as  is  also  a  guardian,  trustee,  committee 
of  a  lunatic,  etc.  If  the  personal  representative  is  a  woman, 
she  is  called  administratrix  or  executrix. 

§2.  Difference  between  execatiHr  and  administrator. — 
The  only  difference  is  in  their  appointment.  He  is  called 
an  executor  if  appointed  in  the  will ;  but  an  administrator,  if 
appointed  by  court  or  its  clerk.  Their  powers  and  duties  are 
the  same. 

§3.  When  administrator  appouited.p-  If  the  dead  person, 
called  "decedent",  died  "intestate",  i.  e.,  without  a  will,  or 
testament,  the  court  or  clerk  appoints  an  administrator  to 
settle  the  estate  as  the  law  directs ;  but  if  there  be  a  will,  but 
no  executor  is  named  in  it,  or  if  all  the  executors  therein  named 
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refuse  to  serve,  or  fail,  when  required  to  give  bond,  or  die  be- 
fore qualifying,  or  resign  or  are  removed  from  office,  the 
court  or  clerk  may  appoint  an  administrator  ^^with  the  will 
annexed",  and  in  administering  the  estate  he  is  of  course 
governed  by  the  will  and  the  law.    (Code,  §5358.) 

For  appointment  of  administrator  for  a  person  preumed 
to  be  dead  by  reason  of  seven  years  absence  from  his  for- 
mer domicil,  or  home,  see  Code,  §§5361-2. 

Where  the  sole  surviving  executor,  after  commencing  the 
administration,  dies,  resigns,  or  is  removed,  an  administrator 
de  bonis  non  (i.  e.,  of  the  goods  not  administered) ,  with  the 
will  annexed,  is  appointed  (Code,  §5372)  ;  and  if  an  adminis- 
trator die,  an  administrator  de  bonis  non  may  be  appointed. 

If  a  female  personal  representative  marry,  her  authority 
is  not  extinguish^,  but  she  Ly  be  superseded  by  an  adminis- 
trator  de  bonis  non  (with  the  will  annexed,  if  there  be  a 
wiU).     (Code,  §5373.) 

If  two  or  more  persons  are  appointed  administrators, 
they  must  act  jointly;  while  two  or  more  executors  may  act 
separately.  Where  the  estate  is  not  over  $300,  no  administra- 
tor need  be  appointed  (Acts  1920,  p.  361) — see  Minors^  In- 
fants^ etc.j  section  18. 

§4.  When  curator  an>ointed — During  a  contest  about 
a  will,  or  infancy,  or  in  the  absence  of  an  executor,  or  until  an 
administrator  is  appointed,  the  court  or  clerk  may  appoint  a 
curator,  who  gives  bond  in  a  reasonable  penalty,  and  takes 
care  that  the  estate  is  not  wasted.  He  may  also  collect  and 
recover  by  suit  ortherwise  all  debts  and  personal  estate ;  and 
pay  debts,  and  be  sued  like  an  administrator  or  executor;  and 
when  an  administrator  or  executor  qualiiBes,  such  curator  shall 
account  with  and  pay  and  deliver  to  him  such  estate  as  he  has 
in  his  hands  or  may  be  liable  for.    (Code,  §5248.) 

§5*  Who  to  be  preferred  as  adnimistratord-*  The  hus- 
band or  wife  is  preferred  iBrst,  and  then  such  of  the  other 
distributees  (i.  e.,  persons  who  will  receive  the  estate  of  the 
deceased) ,  as  a  court  or  clerk  shall  see  fit  to  appoint ;  but  any 
of  them  may  waive  their  right  to  qualify  in  favor  of  any 
other  person  named  by  them ;  or  if  none  of  them  apply  with- 
in 30  days  after  the  party's  death,  a  creditor  or  any  other 
person  may  be  appointed.    (Code,  §5360.)    If  no  one  applies 
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to  be  appointed  within  2  months  after  the  party's  death,  the 
court  or  clerk,  on  motion  of  any  other  person,  orders  the 
sheriff  or  sergeant  to  administer  the  estate,  and  he  is  not  re- 
quired to  take  any  oath  or  give  any  bond;  but  the  court  may 
afterwards  revoke  such  order  and  allow  some  other  person  to 
qualify.     (Code,  §6374.) 

§6b  By  whom  administrator  appointed.- An  administra- 
tor may  be  appointed  by  the  circuit  court  or  corporation 
court,  or  by  the  clerk  of  the  circuit  court,  in  the  county  or 
corporation  wherein  the  deceased  has  a  mansion  house  or 
known  place  of  residence ;  but  if  he  has  no  such  house  or  place 
of  residence,  then  where  he  has  any  real  estate ;  and  if  none, 
then  where  he  died,  or  where  he  has  personal  estate.  The 
Chancery  Court  of  Richmond  and  its  clerk  have  the  same 
jurisdiction.     (Code,  §§5360,  6247,  5249.) 

§7.  How  executor  or  administrator  cpialifiea  They  qual- 
ify by  taking  the  oath  and  giving  bond.  The  oath  of  an  execu- 
tor, or  administrator  with  the  will  annexed,  is  "that  the  writ- 
ing admitted  to  record  contains  the  true  last  will  of  the  de- 
ceased, so  far  as  he  knows  or  believes,  and  that  he  will  faith- 
fully perform  the  duties  of  his  office  to  the  best  of  his  judg- 
ment". 

The  oath  of  an  administrator  where  there  is  no  will,  is  ^^that 
he  will  faithfully  perform  the  duties  of  his  office  to  the  best 
of  his  judgment".  (Code,  §§5359,  6369.)  The  bond  shall  be 
for  at  least  the  full  value  of  the  personal  estate,  and  money 
that  may  come  into  his  hands  from  sale  or  rents  and  profits 
of  real  estate,  usually  double  that  value.  If  the  will  directs 
that  no  security  shall  be  given,  the  court  or  clerk  will  not  re- 
quire it,  unless  on  application  of  some  one  interested,  or  from 
the  judge's  or  clerk's  own  knowledge,  he  thinks  security 
ought  to  be  required.    (Code,  §§5370-1.) 

§8.  Duties  of  an  executor  and  administrator. —  Their 
duties  are  practically  the  same,  except  that  an  executor  should 
bury  the  deceased  and  prove  his  will,  and  an  administrator  is 
required  to  file  with  the  clerk  a  list  of  heirs. 

The  duties  of  an  executor  and  administrator  are  as  fol- 
lows: (1)  To  bury  the  deceased;  (2)  to  prove  his  will;  (3) 
to  file  with  the  clerk  a  list  of  heirs,  where  there  is  no  will: 
(4)  to  make  an  inventory  or  appraisement  of  the  estate;  (5) 
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to  collect  and  get  in  the  estate ;  (6)  to  pay  the  debts  of  the 
deceased;  (7)  to  pay  the  legacies;  (8)  to  distribute  the  resi- 
due of  the  estate ;  (9)  to  execute  a  deed  pursuant  to  the  con- 
tract of  the  deceased;  (10)  to  make  annual  settlements  of  the 
administration  accounts. 

(1)  To  hury  the  deceased. — ^An  executor,  before  he  quali- 
fies, may  bury  the  deceased,  pay  reasonable  funeral  expenses, 
and  preserve  the  estate  from  waste.  (Code,  §5357.)  The 
funeral  should  be  conducted  in  a  maimer  suitable  to  his  es- 
tate and  social  position.  It  often  happens  that  the  deceased 
is  buried  before  the  contents  of  the  will  is  known.  Eeason- 
able  funeral  expenses  are  allowed  before  all  other  debts  or 
charges.  If  the  executor  ordered  the  funeral,  he  is  personally 
liable,  even  though  there  be  not  enough  estate  to  pay  the  cost 
of  same ;  but,  if  he  did  not  order  it,  he  is  liable  only  to  the  ex- 
tent of  the  estate.    (3  Min.  Inst.  573;  Code,  §§5357,  2660.) 

(2)  To  prove  the  toiU  of  the  deceased. — A  will  is  proved, 
or  ^^admitted  to  probate",  as  it  is  called,  by  proof  before  the 
court  or  clerk,  showing  that  the  testator,  or  person  making  the 
will,  was  of  sound  mind  and  capable  of  making  a  will,  and 
that  the  will  was  properly  executed  and  witnessed  according 
to  law,  and  is  the  last  will  of  the  deceased.  Upon  being 
proved,  the  will  is  ordered  to  be  recorded  as  the  last  will  of 
the  deceased,  and  the  original  is  filed  in  the  clerk's  office. 
For  proof  to  be  offered  upon  submitting  a  will  for  probate, 
see  subject  WUls. 

(3)  To  file  with  clerk  a  list  of  heirs. — ^Where  there  is  no 
will,  it  is  the  duty  of  the  administrator  at  the  time  of  his  quali- 
fication, to  file  in  the  clerk's  office  a  list  of  heirs,  and  so  far 
as  possible  thier  ages  kinship,  and  addresses;  to  which 
he  shall  attach  an  affidavit  of  due  diligence  to  ascertain  the 
facts,  and  that  the  said  list  is  believed  by  him  to  be  true  and 
correct.  He  shall  be  allowed  no  commissions  until  said  list  is 
filed  and  the  receipted  bill  for  recording  same  is  filed  with 
the  vouchers  in  his  settlement,  unless,  indeed,  he  file  an  affi- 
davit stating  that  the  heirs  are  unknown,  and  his  inability  tr) 
ascertain  the  facts.     (Code,  §5379,  as  amended  by  Act  1922.) 

(4)  To  make  an  inventory  or  appraisement  of  the  es- 
tate.— ^It  is  the  duty  of  an  executor  or  administrator  to  make 
and  return  to  the  commissioner  of  accounts  an  inventory  of 
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the  estate;  or,  in  lieu  thereof,  have  made  an  appraisement  by 
three  or  more  sworn  appraisers  appointed  by  the  court,  who 
shall  appraise  such  good  and  chattels  (including  debts  due  the 
estate)  as  may  be  produced  to  them,  and  all  real  estate  which 
he  is  authorized  by  the  will  to  sell  or  rent ;  and  the  said  ap- 
praisement shall  be  signed  by  them  and  returned  to  the  com- 
misioner  of  accounts,  who  inspects  and  approves  the  same  and 
delivers  it  to  the  clerk  for  recordation.  Such  appraisement 
shall  be  prima  facie  evidence  of  the  value  of  the  estate  em- 
braced therein,  and  that  it  came  to  the  hands  of  the  executor 
or  administrator.  (Code,  §§5376,  5403.)  In  the  appraise- 
ment, all  the  items  should  be  listed  separately. 

(5)  To  collect  and  get  in  the  estate. — The  executor  and  ad- 
ministrator should  collect  and  get  in  promptly  all  the  personal 
estate  of  the  deceased  (including  debts  due  him  and  life  in- 
surance policies  made  out  in  his  favor  or  in  favor  of  his  es- 
tate), for  the  three-fold  purpose  of  paying  his  debts,  paying 
off  legacies,  and  making  distribution  of  the  surplus  to  those 
entitled  thereto.  If  the  deceased  was  a  partner,  his  executor 
or  administrator  should  not  meddle  with  the  partnership  af- 
fairs, but  leave  it  to  the  surviving  partner  to  wind  up  the 
partnership,  and  to  turn  over  to  him  the  share  belonging  to 
the  deceased,  but  he  may  settle  or  compromise  with  such  sur- 
viving partner. 

In  getting  in  the  estate,  the  executor  or  administrator 
should  sell  at  public  auction,  all  perishable  property,  and  also 
all  other  personal  chattels,  if  it  be  necessary,  to  pay  funeral 
expenses,  charges  of  administration,  debts,  and  legacies;  on 
which  sales  he  should  give  a  reasonable  credit  (except  for 
small  sums),  and  take  bond  with  good  security.  (Code, 
§§5380-2.) 

Within  four  months  after  such  sale,  an  itemized  accoimt 
of  the  sales  should  be  returned  to  the  commissioner  of  ac- 
counts, and  if  approved  by  him,  delivered  to  the  clerk  for 
recordation.    (Code,  §§5404-5.) 

Dead  victuals  (or  as  much  as  necessary)  which,  at  the 
death  of  the  deceased,  have  been  laid  in  for  consumption  in 
his  family,  shall  remain  for  its  use,  if  any  member  desire  it, 
without  account.  Any  live  stock,  necessary  for  the  food  of 
the  family,  may  be  killed  for  that  use  before  the  sale  or  dis- 
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tribution,  and  no  account  of  it  made  (Code,  §6554).  And 
when  the  deceased  has  left  a  widow  or  minor  children,  or 
daughters  who  have  never  married,  there  shall  be  vested  in 
such  of  them  as  then  constitute  members  of  the  household, 
exempt  from  funeral  expenses,  charges  of  administration,  and 
debts  of  the  deceased,  such  property  as  is  exempt  under  the 
"Poor  Debtor's  Law".  See  Homestead  and  Other  Exemp- 
turns.  (Code,  §6562).  Also,  such  widow,  or  if  she  die  or 
marry,  her  minor  children,  by  guardian  or  next  friend,  may 
select  and  set  apart,  as  exempt  from  sale  $2,000  worth  of  per- 
sonal property,  as  exempt  from  the  debts  of  the  deceased,  and 
also  from  the  debts  and  obligations  of  such  widow  and  chil- 
dren, until  her  death  or  marriage,  and  then  until  the  children 
respectively  retain  the  age  of  twenty-one  or  marry.  (Code, 
§§6541,  6536.) 

^'Any  estate  for  the  life  of  another"  is  assets  in  the  hands 
of  an  executor  or  administrator,  to  be  applied  and  distributed 
as  personal  estate.    (Code,  §5383.) 

An  executor  or  administrator  shall  sell  real  estate  directed 
by  the  will  to  be  sold,  and  collect  rents  and  proiBts  of  real 
estate  directed  by  the  will  to  be  received ;  and  shall  pay  over 
the  proceeds  and  the  rents  to  the  persons  entitled  thereto. 
(Code,  §§5393-4.) 

An  executor  or  administrator  should  proceed  with  reason- 
able diligence  to  collect  all  debts  due  the  deceased,  otherwise 
he  will  be  held  responsible  for  both  principal  and  interest  if 
the  claim  becomes  barred  by  limitation,  of  if  the  debtor  after- 
wards becomes  insolvent,  or  the  debt  or  other  money  is  other- 
wise lost  by  his  negligence  or  improper  conduct  (Code,  §5406). 

An  executor  or  administrator  has  full  dominion  over  the 
assets,  and  full  discretion  for  the  settlement  of  all  claims  due 
to  or  from  the  estate.  He  may  make  settlements  and  com- 
promise with  creditors  or  debtors,  and  give  or  take  confes- 
sions of  judgment.  All  the  law  requires  is  that  he  should  act 
fairly,  in  good  faith,  and  with  due  regard  to  the  interests 
of  the  estate.     (Code,  §5440.) 

(6)  To  pay  the  dehts  of  the  deceased, — Some  debts  are 
entitled  to  be  paid  before  others.  The  regular  priority  in  the 
payment  of  debts,  after  the  payment  of  funeral  expenses  ^  and 
charges  of  administration,  are  as  follows : 
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(a)  Claims  of  physicians,  of  druggists,  of  professional 
nurses,  and  of  hospitals  and  sanitariums,  not  exceeding  $50.0<J 
each,  for  services  rendered  and  articles  furnished  during  the 
last  illness  of  the  deceased. 

(b)  Debts  due  the  United  States. 

(c)  Debts  due  Virginia. 

(d)  Taxes  and  levies  assessed  upon  the  deceased  previous 
to  his  death. 

(e)  Debts  due  as  trustee  (in  deeds)  for  minors,  insane 
persons,  or  other  persons  under  disability ;  as  receiver  or  com- 
missioner under  decree  of  court  of  this  state ;  as  executor,  ad- 
ministrator, guardian,  or  conmiittee,  where  the  qualification 
was  in  Virginia. 

(f)  All  other  demands,  except  those  in  the  next  class, 
which  are  paid  last. 

(g)  "Voluntary  obligations",  i.  e.,  gifts  under  seal  ("obli- 
gations" referring  only  to  instruments  under  seal) ,  as  a  bdnd 
executed  without  consideration  and  given  to  the  party.  This 
class  should,  but  does  not,  include  the  gift  of  notes  as  well  as 
bonds.     (Code,  §6390). 

As  to  the  above  classes  of  creditors,  no  payment  shall  be 
made  to  those  of  one  class  until  all  those  of  the  preceding 
class  or  classes  have  been  fully  paid;  and  a  creditor  of  the 
same  class  is  to  be  paid  ratably  when  there  are  not  enough 
funds  to  pay  them  in  full.    (Code,  §5391.) 

An  executor  or  administrator  who,  after  12  months  from 
his  qualification,  pays  a  debt  of  the  deceased  shall  not  there- 
by be  personally  liable  for  any  debt  or  demand  against  the 
deceased  of  equal  or  superior  dignity,  whether  it  be  of  record 
or  not,  unless  before  such  payment  he  had  notice  of  such  debt 
or  demand.     (Code,  §5391.) 

The  foregoing  provisions  as  to  priority  of  payment  does 
not  affect  a  judgment,  deed  of  trust,  vendor's  lien,  reservation 
lien,  execution,  or  other  lien,  acquired  in  the  lifetime  of  the 
deceased,  but  these  liens  are  to  be  paid  before  any  otner  claim, 
preserving,  of  course,  their  priorities  among  themselves. 
(Code,  §5400.)  But  a  judgment  obtained  against  an  adminis- 
trator or  executor  cannot  be  given  any  priority  for  that  rea- 
son. 

If  an  administrator  or  executor  fails  to  pay  the  debts  in 
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the  order  prescribed  by  law,  he  becomes  personally  liable,  in 
case  of  shortage  in  assets,  or  funds.  Or  if  he  pay  any  debt  the 
recovery  of  which  could  be  prevented  by  reason  of  illegality 
of  consideration  (as,  in  case  of  gambling  contracts,  usury,  or 
agreements  in  restraint  of  trade,  or  in  violation  of  law  or  of 
public  policy),  or  by  pleading  the  statute  of  limitations,  or 
by  other  defence,  when  he  knows  the  facts  by  which  the 
same  could  be  prevented, — ^he  is  personally  liable.  (Code, 
§5406.)  Open  accounts  against  the  deceased  should  be  sworn 
to,  and  payment  receipted. 

If  the  personal  estate  is  not  sufficient  to  pay  the  debts  of 
the  deceased,  the  administrator  or  executor  shall,  for  that 
purpose,  sell  any  real  estate  that  the  will  authorizes  him  to 
sell;  but  if  no  authority  to  sell  is  given  by  the  will,  then  a 
creditor  may  bring  a  suit  in  chancery  to  sell  the  real  estate; 
yet,  in  either  event,  the  liens  thereon  are,  of  course,  to  be  first 
paid  in  the  order  of  their  own  priority  (Code,  §§5393,  5395, 
5400.)  In  case  of  sale  by  him,  he  should,  within  four  months 
thereafter,  return  an  account  thereof  to  the  commissioner  of 
accounts  for  his  approval  and  for  recordation  by  the  clerk 
(Code,  §§5404-5) ;  and  out  of  the  proceeds  pay  such  persons 
as  are  entitled  thereto  (Code,  §5394).  In  case  of  a  sale  by 
the  court,  the  proceeds  are  administered  under  its  directions 
(Code,  §5396). 

In  case  of  a  sale  by  decree  of  a  court  of  chancery,  the 
order  of  marshalling  assets,  or  arranging  them  so  as  to  go 
the  fartherest  toward  paying  the  debts,  is  as  follows:  (1) 
Personal  property;  (2)  real  estate  directed  by  the  will  to  be 
sold  for  the  payment  of  debts;  (3)  real  estate  not  disposed  of 
by  will;  (4)  property,  real  or  personal,  given  to  persons,  but 
subject  to  payment  of  debts:  (5)  legacies,  i.  e.,  personal 
personal  property  given  by  the  will;  and  (6)  real  estate 
given  by  the  will. 

(7)  To  'pay  legacies. — ^A  legacy  is  a  gift  of  personal 
property  by  the  will  of  the  deceased;  but  a  man  must  be  just 
before  he  is  generous;  so  an  administrator  or  executor  must 
not  pay  off  a  legacy  until  the  debts  are  paid,  otherwise  he  will 
be  personally  liable.  Under  our  law,  however,  he  is  liable 
only  when  he  pays  the  legacy  within  twelve  months  after  his 
qualification,  or  pays  it  afterwards  with  notice  of  the  debt, 
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or  without  taking  from  the  legatee  (i.  e.,  the  person  who  is 
to  receive  the  legacy)  ^a  refunding  bond,  with  sufficient  se- 
curity, conditioned  to  refund  a  due  proportion  of  any  debt  or 
demand  which  may  afterwards  appear  against  the  deceased, 
and  of  the  costs  attending  their  recovery.  (Code,  §§5437-8.) 
So  he  should  be  very  careful  about  paying  legacies  within 
twelve  month;  he  cannot  be  compelled  to  do  so  even  though 
the  will  provides  that  he  should ;  and  after  that  time  he  should 
not  accept  a  refunding  bond  when  he  knows  of  outstanding 
debts;  if  he  knows  of  none,  he  cannot  be  compelled  to  pay  a 
legacy  until  such  bond  is  given,  unless  the  court  or  judge  in 
vacation,  on  application  of  the  legatee,  order  the  payment  to 
the  legatee  without  such  bond,  but  he  or  his  heirs  are  liable 
at  any  time  withii^  five  years  to  refund  a  due  proportion  of  any 
debts  or  demands  appearing  against  the  deceased,  and  of  the 
eoBts  attending  their  recovery.  (Code,  §5439.)  For  a  dis- 
ecssion  of  legacies,  see  WUlSj  section  19. 

(2)  To  distribute  the  residue  of  the  estate. — ^It  is  the 
duty  of  an  administrator  or  executor  to  distribute  all  the  resi- 
due of  the  estate,  after  the  payment  of  debts  and  legacies,  to 
the  persons  entitled  to  it  under  the  will,  called  '^residuary 
legatees" ;  but  if  the  will  does  not  dispose  of  the  surplus,  then 
it  goes  to  the  next  of  kin  of  the  deceased,  according  to  the 
statute  of  distributions,  i.  e.,  in  the  same  order  as  real  estate 
descends,  with  certain  exceptions — see  Descents  and  Distribu- 
tions. 

(9)  To  execute  a  deed  pursuant  to  the  contract  of  the 
deceased. — ^Where  the  deceased  has  given  a  written  contract 
for  the  sale  of  land,  and  said  contract  has  been  recorded,  his 
executor  or  administrator,  should  execute  a  deed  to  the  pur- 
chaser, provided  he  pays  the  purchase  money  and  complies 
with  the  conditions,  if  any,  of  the  contract.     (Code,  §5378.) 

(10)  To  make  annual  settlements  of  the  administration 
accounts. — ^It  is  the  duty  of  an  administrator  or  executor  to 
make  a  statement  of  aU  money  received  or  paid  by  him  for 
each  year  of  his  service,  together  with  all  receipts  or  vouchers, 
within  six  months  after  the  end  of  every  such  year,  and  ex- 
hibit the  same  before  the  commissioner  of  accounts,  who  shall 
state,  settle,  and  report  the  account  to  court  as  provided  by 
law,  and  if  he  fails  to  make  said  statement,  or  is  found 
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chargeable  for  any  money  not  embraced  therein  he  forfeits 
all  compensation  for  that  year,  unless  alowed  by  court;  and 
the  said  conmiissioner  may,  upon  complaint  made  to  him  any 
time  within  ten  years  from  the  commencement  of  any  such 
year,  summon  him  (at  his  cost)  to  make  such  statement  up  to 
date,  and  if  he  fails  to  do  so  within  one  month  after  the  ser- 
yice  of  the  summons,  the  commissioner,  upon  request,  reports 
the  fact  to  court,  which  will  compel  him  (at  his  cost)  to  do 
so,  first  by  fine,  and  finally,  if  need  be,  by  imprisonment  for 
contempt.  The  forfeiture  of  compensation,  however,  is  not 
incurred  if  the  administrator  or  executor,  within  six  months 
after  the  end  of  any  year,  has  given  such  a  statement  to  the 
persons  concerned  and  has  actually  settled  with  them ;  or  has 
settled  his  accounts  for  the  year  before  a  conmiissioner  in 
chancery  in  a  pending  suit.     (Code,  §§  6408-10.) 

The  commissioner,  upon  inquest  of  the  administrator  or 
executor,  or  person  interested,  fixes  a  time  and  place  to  re- 
ceive proof  of  debts  or  demands  against  the  estate,  and  20 
days  before  said  time,  is  to  post  a  notice  thereof  at  the  front 
door  of  the  courthouse  on  the  first  day  of  a  term  of  the  court, 
and  at  two  or  more  other  public  places  in  the  neighborhood 
where  the  account  is  to  be  taken;  furthermore,  the  commis- 
sioner is  required,  on  the  first  of  any  court,  or  on  the  first 
Monday  in  any  month,  in  any  county,  to  post  at  the  front  door 
of  the  courthouse  a  list  of  those  fiduciaries  whose  accounts  are 
before  him,  and  no  account  is  to  be  completed  until  ten  days 
after  it  has  been  mentioned  in  such  list.  The  commissioner 
may  adjourn  from  time  to  time,  and  must  make  up  his  ac- 
count  within  a  year  If  there  be  any  time  prior  to  the  year 
under  consideration,  the  settlement  may  embrace  it  also.  Any 
one  interested  may  appear  before  the  commissioner  and  insist 
or  object  as  if  the  conmiissioner  were  acting  under  an  order 
of  court  of  chancery.  He  is,  as  soon  as  practicable,  to  return 
his  report  to  court,  who  examines  it,  and  if  not  re-committed, 
it  is  confirmed  and  recorded.  (Code,  §§5420-3,  5426-8,  5429.) 
In  his  account,  an  administrator  is  chargeable  with  all 
property,  real  or  personal  (including  crops),  which  came  or 
should  have  come  to  his  hands,  as  gathered  from  his  inven- 
tory or  the  appraisement,  from  the  account  of  sales,  and 
from  other  sources,  and  for  all  debts  collected,  or  which  should 
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have  been  collected;  in  other  words,  he  is  chargeable  for  all 
assets  or  means  of  the  deceased  which  did,  or  by  due  diligence 
might  have,  come  to  his  hands,  to  be  ascertained  by  an  ap- 
proximate estimate,  if  necessary  On  the  other  hand,  he  is  to 
be  credited,  besides  all  debts  properly  paid,  with  funeral  ex- 
penses, and  charges  of  administration,  including  any  reason- 
able expenses  incurred  by  him,  as,  a  fee  paid  to  counsel,  etc. j 
and  also,  except  where  it  is  otherwise  provided,  a  reasonable 
compensation  in  the  form  of  a  commission  on  receipts,  or 
otherwise,  usually  6  per  cent,  which  is  to  be  deducted  every 
year  before  a  balance  is  struck ;  and  these  claims  have  prefer- 
ence over  all  other  creditors.  (Code,  §§5390,  6425.)  There 
should  be  a  voucher,  or  receipt,  for  each  disbursement,  whether 
for  the  payment  of  bonds,  notes,  or  open  accounts,  which  lat- 
ter should  be  sworn  to. 

As  to  charging  interest,  a  balance  is  struck  each  year, 
and  interest  thereon  is  charged  thereafter.  It  is  not  usual  to 
charge  interest  on  the  several  items  during  the  year,  unless 
they  be  large  and  occur  early  in  the  year.  Where  the  balance 
is  against  the  administrator  or  executor,  the  money  paid  out 
during  the  following  year  is  at  its  close  to  be  applied  first  to 
the  principal  and  then  to  the  interest ;  but  where  the  balance  is 
in  favor  of  him,  the  money  received  during  the  following  year 
goes  first  to  the  interest  and  then  to  the  principal.  This  dif  - 
ference  in  his  favor  is  because  he  has  more  or  less  money  idle 
in  his  hands  to  meet  debts.  But  when  all  debts  are  paid,  and 
he  has  only  legacies,  or  money  to  pay  out  to  heirs,  the  rule 
in  his  favor  is  reversed  These  payments  to  heirs  should  not  be 
mixed  up  with  the  general  account,  but  a  separate  account 
should  be  kept  with  each,  following  the  balance  of  the  general 
account.    See  WilZs^  section  19,  (4). 

As  to  the  form  of  the  annual  "statement",  or  account, 
which  an  administrator  or  executor  is  required  to  make  to 
the  commissioner,  it  is  suggested  that  he  list  all  items  received 
or  paid  out  separately  with  dates  of  each,  under  two  heads, 
viz:  first,  Receipts,  and  then,  Disbursements,  following  each 
item  of  disbursement  with  the  recipt  or  voucher  number,  as, 
"To  paid  A.  B.  funeral  expenses,  V.  No.  1 $25". 

Formerly  accounts  were  stated  by  commissioners  on  two 
pages,  with  Dr.  on  the  left  and  Cr.  on  the  right,  but  one  page 
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is  more  convenient  with  Dr.  and  Cr.  columns  separately  and 
to  the  right, — the  one  to  the  extreme  right  for  receipts  and 
the  other  for  disbursements ;  then  you  can  add  the  receipts  and 
disbursements  up  separately.  On  the  left  should  be  a  column 
for  date,  and  a  large  space  between  for  the  items.  The  head- 
ing should  be  ^^Estate  of  A.  B.,  deceased.  In  1st  (or  2nd,  etc.,  or 
Final)   Account  with  C.  D.,  Administrator  (or  Executor), 

who  Qualified 192 ". 

§9.    Useful  forms  under  '^ Administrators  and  executors." 

No.  1.    Memorandum  of  Facts  bt  Ck>uNSEL,  ov  Motion  to  Appoint 

Administbatob. 
(CkMle,  1919,  f  5360;   Pollard's  Code  Biennial  1920,  p.  255.) 

Date ,  192., 

1.  Pull  name  of  decedent .. 

2.  Color  of  decedent  and  whether  married  or  single ^ 

3.  His  last  place  of  residence , 

4.  Date  and  place  of  his  death 1 ., ^ 

6.  Did  he  leave  a  will  or  any  testamentary  papers? ^ 

6.  Full  name  of  person  making  motion  and  grounds  of  being  entitled 

to  make  it 

7.  Value  of  decedent's  personal  estate, | 

8.  Value  of  decedent's  real  estate  in  Virginia | 

9.  Total  yalue  of  decedent's  real  and  personal  property..! 

10.  Full  name  and  residence  of  person  nominated  as  Administrator.... 


11.  Full  name  of  surety  offered 

12.  Bond  of  Administrator  (to  be  fixed  by  Court) f. 

13.  Name  of  five  appraisers: 

1. 

2 - 

3. ~ 

4 

5 - 

14.  Names  of  distributees  of  estate 


Bignctture  of  Counsel. 
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No.  2.    Memobandxtm  of  Faots  bt  Counsel,  ok  Motion  fob  Pbobatb  oi* 
Wnx  AND  Qualification  of  Exbgutob  or  Appointment  of  an 

(Code,  1919,  I  5247;   Pollard's  Code  Biennial,  1920,  p.  239.) 

Date,  ,  192— 

1.  Pull  name  of  decedent 

2.  Color  of  decedent  and  whether  married  or  single 

3.  His  last  place  of  residence , 

4.  Date  and  place  of  his  death 

6.  Date  of  Will  and  how  to  be  proyen 

<.  Number  and  dates  of  any  codicils  and  how  to  be  proyen 

7.  Are  these  all  the  testamentary  papers? 

5.  In  whose  possession  were  the  testamentary  papers  at  testator's 

death? 

9.  Name  of  Executor  appointed  by  will 

10.  Full  name  of  Administrator  c.  t.  a.,   nominated  and  by  whom 

nominated?  * 

11.  Has  Executor  power  to  sell  real  estate? 

12.  Value  of  decedent's  personal  estate f 

13.  Value  of  decedent's  real  estate I 

14.  Total  yalue  of  decedent's  real  and  personal  estate I 

15.  Is  the  Executor  relieyed  from  giying  security? 

16.  Pull  name  of  surety  offered . 

17.  Bond   of   Executor   or   Administrator   c.   t.   a.,    (to   be   fixed   by 

Court)    , I 

18.  Names  of  flye  appraisers: 

1. 

2 

3 

4 

5. 

19.  Name  of  person  making  motion  and  grounds  of  being  entitled  to 

make  it 


Signature  of  Counsel. 


No.  3.    Inventobt  ob  Appraisement  of  Estate  of  Deceased. 

(Code,  ft  5376,  5403.) 

An  appraisement  of  the  goods  and  chattels,  including  moneys, 
bonds,  accounts,  and  other  claims  or  demands  (and  also  the  real 
estate  authorized  by  the  will  to  be  sold  or  leased  by  the  executor,  if 
that  be  the  case),  belonging  to  D.  D.,  deceased,  in  the  county  (or 
corporation)  of ,  made  by  the  undersigned  appraisers  ap- 
pointed by  the  circuit    (or  corporation)    court   of  said  county    (or 

corporation),  at  the term  of  said  court  (or  "by  C.  C,  the 

clerk  of  the  circuit  (or  corporation)  court  of  said  county  (or  corpora- 
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tion),  on  the day  of ,  192—"),  haying  first  been 

duly  sworn  for  the  purpose. 

1  sorrel  horse 175.00 

2  cows,  @  125.00 50.00 

Etc.,  Etc. 

Oiyen  under  our  hands  this  the day  of ,  192... 

A.  P., 
A.  D.» 
A.  B., 

Appraisers. 

Note: — ^In  order  to  make  this  appraisement  the  inyentory  of  the 
administrator  or  executor,  let  him  add  the  following  certificate: 

I,  C.  D.,  administrator  (or  executor)  of  A,  B.,  deceased,  do  certify 
that  the  foregoing  inyentory  embraces  all  the  personal  {and  real,  if 
there  be  any)  estate  which  has  come  to  my  possession  or  knowledge,, 
or  which  is  under  my  management  or  subject  to  my  authority  in  my 

fiduciary  character.    This day  of ,  192.. 

C.  D.,  Adm'r  (or  Ex*cr\ 


For  certificate  of  oath  of  appraisers,  use  the  following  form: 
Virginia,  County  (or  corporation)  of ,  to-wit: 

I,  J.  T.,  a  Justice  of  the  peace  (or  notary  public,  &c.),  for  said 
county  (or  corporation)  and  State,  certifj^  that  A.  P.,  A.  D.  and  A.  B., 
whose  names  are  signed  to  the  foregoing  appraisement,  before  said 
appraisement  was  made,  were  first  sworn  before  me,  truly  and  Justly, 
to  the  best  of  their  Judgment,  to  yiew  and  appraise  such  goods  and 
chattels  of  D.  D.,  deceased,  as  might  be  produced  to  them  for  ap- 
praisement ("and  also  the  real  estate  authorized  by  his  will  to  be 
sold  or  renteid  by  the  executor,"  if  that  be  the  case). 

Qlyen  under  my  hand,  this  the day  of ,  192.. 

J.  T.,  J.  P.  (or  N.  P.,  Ac.) 


The  commissioner  of  accounts  adds  the  following  approyal: 

The  foregoing  (or  idthin)  inyentory  and  appraisement  was  this 

day  inspected  by  me,  and  finding  it  to  be  in  proper  form,  the  same  is 

approyed  this,  the -  day  of ,  192— 

C.  A.,  Commissioner  of  Accounts. 

The  clerk's  order  is  as  follows: 

In  the  derk'B  ofllce  of  the  Circuit  (or  Corporation)  Court  of  the 

County  or  (Corporation)  of : 

Cn  the day  of ,  192..,  the  foregoing  inyentory 

and  appraisement  was  this  day  recelyed  and  admitted  to  record. 

Teste: 

C.  C.,  Clerk. 
By  D.  C,  Dep.  Clerk. 
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No.  4.  Account  of  Sales  bt  Administrator  or  Executor. 

(Code,  f  5404.) 

An  account  of  Sales  made  by  C.  D.,  Administrator  (or  Executor) 
%>t  A.  B.,  Deceased. 

[Here  give  dates,  and  an  Itemized  list  of  property,  prices,  and 
names  of  purchasers,  and  payments  and  securities.] 

Note: — Commissioner's  certificate  and  Clerk's  certificate,  are  the 
Bame  as  in  form  No.  1,  above,  except  use  "account  of  sales"  for  **in- 
Ventory  and  appraisement." 


1^0.  5.    Administrator's  or  Executor's  Statement  or  Account  to 

Commissioner  of  Accounts. 
(Code,  §  5408.) 

First  (or  Second,  ftc,  or  Final)  Statement  or  Account  of  C..  D.,  ad- 
tninistrator  (or  Executor)  of  A.  B.,  deceased,  made  to  Commissioner 
"Of  Accounts  the  20th  day  of  May,  1922: 

Receipts. 
1921 

Jan.     5.  Cash  in  D.  B.'s  possession  at  his  death f  100.00 

Jan.     5.  CJash  on  deposit  in  First  Nat.  Bk 50.00 

Jan.     5.  Cash  on  deposit  in  People's  Bk 70.00 

Jan.   15.  D.  D.'s  note  to  A.  B.,  for  |200,  with  interest,  paid 200.00 

Mch.  10.  Amount  from  sales  of  property  as  per  account  of  sales  150.00 


f  570.00 
1921 
Jan.     5.  Paid  C.  C.  Clerk's  fees  ($2.50) 

and  tax  on  probate  of  will,  &c. 

and  qualification,  V.   (voucher)    1 |   10.00 

Teb.   20.  Paid  F.  F.,  funeral  expenses,  V.  2 25.00 

Teh,   20.  Paid  Dr.  P.,  physician's  account,  V.  3 50.00 

^eb.   20.  Paid  D.  S.,  druggist's  account,  V.  4 5.00 

iFeb.   20.  Paid  Miss  P.  N.,  professional  nurse,  V.  5 15.00 

Jlpr.     1.  Paid  Dr.  H.,  for  hospital  service,  V.  6 20.00 

lAay  15.  Paid  A.  B.'s  bond  to  C.  C,  for  |100,  with  interest,  V.  7  30.00 

1922 

Jan.     4.  Paid  O.  P.,  for  effects  delivered  to  Mrs.  A.  B.,  as  a 

specific  legacy,  V.  8 50.00 

"Feb.   10.  Paid  A.  T.,  attorney,  for  legal  service,  V.  9 5.00 

^ch.  25.  Paid  C.  A.,  Com'r  of  Accts.,  for  settling  and  stating 

account,  V.  10 — -  6.00 

lAsLT,  25.  Paid  Self,  Adm'r  (or  Ex*r),  5  per  cent  on  $570.00,  V.  11  28.50 

14ar.  25.  Paid  widow's  third  to  Mrs.  A.  B.,  V.  12—- 108.50 

lylar.  25.  Paid  E.  T.,  distributee,  his  share  of  residue  of  estate, 

V.  13  218.50 
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liar.  25.  Paid  0.  E.,  distributee*  his  share  of  residue  of  estate, 

V.  14  _:.-    218.50 

I  570.00 
Respectfully  submitted, 

C.  D.,  Adm'r  (or  Ex'r). 

No.  6.    Notice  to  be  Posted  of  Time  and  Place  fob  Receivino 

Pboof  of  Debts. 
(Code,  f  5420.) 

Notice  to  Creditors  and  Others  Concerned: 

Having  for  settlement  the  accounts  of  C.  D.,  administrator  of 
A.  B.,  deceased,  at  the  request  of  said  C.  D.  (or  any  creditor,  legatee, 

or  distributee  of  the  deceased),  I  have  appointed  the day  of 

,  1921,  as  the  time,  and  my  office,  at ,  Va^ 

as  the  place,  for  receiying  proof  of  debts  or  demands  against  the  said 
A.  B.  or  his  estate. 

C.  A.,  Commissioner  of  Accounts. 

No.  7.    Admini8TRATob*s  OB  EiXECUTOB's  AccouifT  Stated  bt 

COMMIBSIOITEB. 

(Code,  f  5408.) 

The  Estate  of  A.  B.,  Deceased, 
In  Account  with 

C.  D.,  Administrator  (or  Executor), 
who  qualified  Jan.  5,  1921. 
1921  Dr.  Cr. 

Jan.     5.  To  paid  C.  C,  clerk's  fee,  |2.50, 
and  tax  on  probate  of  will,  6c., 

and  qualification,  V.  (youcher)  1 1  10.00 

Jan.     6.  By  cash  in  A.  B.'s  possession  at  his  death..  1 100.00 

Jan.     5.  By  cash  on  deposit  in  First  Nat.  Bk..-|50.00 

Jan.     5.  By  cash  on  deposit  in  People's  Bk 70.00 

120.00 

Jan.   15.  By  D.  D.'s  note  to  A.  B.,  for  |200,  with  inter- 
est paid  200.00 

Feb.   20.  To  paid  F.  F.  funeral  expenses,  V.  2 25.00 

Feb.   20.  To  paid  Dr.  P.,  physician's  account,  V.  3 50.00 

Feb.   20.  To  paid  D.  S„  druggist's  account,  V.  4 5.00 

Feb.   20.  To  paid  Miss  P.  N.,  professional  nurse,  V.  5     15.00 
Mar.  10.  By  amt.  from  sales  of  property  as  per  acct. 

of  sales - 150.00 

Apl.     1.  To  paid  Dr.  H.,  for  hospital  service,  V.  6.—     20,00 
May   15.  To  paid  A.  B.'s  bond  to  C.  C,  for  |100,  with 

interest,  V.  7 -     30.00 

1922 

Jan.     4.  To  personal  effects  deliyered  to  Mrs.  A.  B., 
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as  a  specific  legacy,  V.  8 60.00 

Feb.     8.  To  paid  A.  A.,  attorney,  for  legal  serylces, 

V.  9 5.00 

Mar.  26.  To  paid  C.  A.,  Com'r  of  Accts,  for  setting  and 

stating  account,  V.  10 6.00 

Mar.  25.  To  paid  Self,  Adm'r  (or  Ex'r),  5  per  cent  on 

1575.00.  V.  11 28.50 

Mar.  25.  Residue  distributed,  as  below  stated 326.60 


$670.00       570.00 

Amt.  above  distribution $326.50 

Widow's  third  paid  her,  V.  121 108.50 


Balance  for  descendants $218.60 

Share  of  E.  T.,    distributee,    paid    him, 

V.  13 - $109.25 

Share  of  O.   E.,   distributee,   paid 

her,  V.  14 109.25 

218.50 


C.  D.,  administrator  (or  executor)  of  A«  B.,  deceased,  accord- 
ing to  law,  has  exhibited  before  me,  O.  A.,  commissioner  of  accounts 
of  the  circuit  (or  corporation)  court,  of  the  county  (or  corporation) 

of  ,  on  the  20th  day  of  May,  1922,  a  statement  of  all 

money  which  he  recelyed  or  became  chargeable  with  or  disbursed 
within  a  year  beginning  on  the day  of ,  1921,  to- 
gether with  the  vouchers  for  his  disbursements;  and  I  have  stated  and 
settled,  and  now  report  the  foregoing  account  of  the  transactions  of 

the  said  fiduciary,  showing  no  balance  due  (or  "a  balance  of  $ 

due")   C.  D.,  the  said  fiduciary,  on  the day  of , 

1921,  of  which  sum,  $ ,  the  principal  thereof,  is  to  bear  interest 

from day  of ,  1921. 

The  said  settlement  was  not  completed  until  ten  days  and  more 
after  It  had  been  mentioned  in  a  list  of  fiduciaries  whose  accounts 
were  before  me  for  settlement,  posted  at  the  front  door  of  the  court- 
house of  the  said  court,  on  the  1st  day  of  the  April  term,  1922,  of 

the  said  court   (or  on  the  first  Monday  in (any  month), 

1922). 

I  further  report  that  I  have  examined  and  find  that  the  said  fidu- 
ciary has  glyen  such  bond  as  the  law  requires  (or  if  there  be  any  defect 
in  the  bond  or  security,  state  It),  and  that  It  Is  In  the  penalty  of 
$ ,  and  with  sureties  sufficient. 

Respectfully  submitted,  this  the day  of ,  1922. 

C.  A.,  Ck)mmissloner  of  Accounts. 

Fee  for  this  account,  $ ,  being  for hours  of  service,  at 

76  cents  per  hour. 
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I,  C.  A.,  oommlssioner  of  accounts  as  aforesaid,  do  hereby  make 

oath  that  I  was  occupied hours  in  settling  and  stating  the 

foregoing  account.    This,  the day  of ,  1922. 

C.  A.,  Commissioner  of  Accounts. 

Sworn  to  by  the  above  named  C.  A.,  before  me,  C.  C,  clerk  of  the 

said  court  (or  other  proper  officer),  this  the day  of ,  1922. 

G.  C,  Clerk  (or  other  proper  officer). 

In  the  Circuit   (or  Corporation)   Court  for  the  County   (or  Cor- 
poration) of ,  on  the day  of ,  1922: 

The  report  of  C.  A.,  commissioner  of  accounts  of  this  court,  upon 
the  accounts  of  C.  D.,  administrator  (or  executor)  of  A«  B.,  deceased, 

which  was  filed  in  the  clerk's  office  of  this  court,  on  the 

day  of ,  1922,  and  which  has  remained  therein  one  month, 

was  this  day  examined  by  the  court  and  no  objections  being  filed 
thereto,  the  same  is  confirmed  and  ordered  to  be  recorded. 

C.  C,  Clerk. 
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By  section  5333  of  the  Code,  as  amended  by  Acts  1922; 
^^A  resident  of  this  State  who  is  not  married,  or  a  husband 
and  wife  (residents  of  this  State)  jointly,  may  petition  the 
circuit  or  corporative  or  hustings  court  of  a  city  or  the  circuit 
court  of  a  county,  in  which  city  or  county  they  reside,  for 
leave  to  adopt  a  minor  child  not  theirs  by  birth,  and  for  a 
change  of  the  name  of  such  child;  but  a  written  consent 
duly  acknowledged  must  be  given  to  such  adoption  by  the 
child  if  of  the  age  of  fourteen  years  or  over  and  by  each  of 
his  or  her  known  living  parents  who  is  not  hopelessly  insane 
or  otherwise  incapacitated  from  giving  such  consent,  or  who 
is  not  habitually  addicted  to  the  use  of  drugs  or  of  intoxicating 
liquors,  or  has  not  abandoned  such  child,  or  has  not  lost 
custody  of  the  child  through  the  order  of  a  court;  or  if  the 
parents  are  disqualified,  as  aforesaid,  then  by  the  liegal  guard- 
ian, or  if  there  ben  no  such  guardian,  then  by  a  discreet  and 
suitable  person  appointed  by  the  court  to  act  in  the  proceed- 
ings as  the  next  friend  of  such  child;  but  if  such  parents  or 
guardian  join  in  said  petition  it  shall  be  deemed  such  con- 
sent in  writing. 

Upon  the  filing  of  said  petition  the  court  shall  direct  a 
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probation  officer  or  other  officer  of  the  court,  or  an  agent  of 
the  State  or  county  or  city  board  of  public  welfare,  or  some 
other  discreet  and  competent  person,  to  make  a  careful  and 
thorough  investigation  of  the  matter  and  report  his  findings 
in  writing  to  sai  dcourt.  The  person  so  directed  to  make 
such  investigation  shall  make  inquiry,  among  other  things, 
as  to: 

(1)  Why  the  natural  parents,'  if  living,  desire  to  be 
relieved  of  the  care,  support  and  guardionship  of  such  child; 

(2)  Whether  the  natural  parents  have  abandoned  such 
child  or  are  morally  unfit  to  have  its  custody; 

(3)  Whether  the  proposed  foster  parent  or  parents  is 
or  are  financially  able  and  morally  fit  to  have  the  care,  super- 
vision and  training  of  such  child; 

(4)  The  physical  and  mental  condition  of  such  child. 
For  this  purpose  said  investigator  may  secure  the  opinion  of 
a  reputable  physician  or  competent  mental  examiner. 

If  the  court  is  satisfied  that  the  natural  parents  have  just 
cause  for  desiring  to  be  relieved  of  the  care,  support  and  guard- 
ianship of  said  child,  or  have  abandoned  the  child,  or  morally 
unfit  to  retain  its  custody ;  that  the  petitioning  foster  parent 
or  parents  is  or  are  financially  able  and  mentally  and  morally 
fit  to  have  the  care,  supervision  and  training  of  such  child; 
that  said  child  is  suitable  for  adoption  in  a  private  family 
home,  and  that  such  change  of  name  and  guardianship  is  for 
the  best  of  said  child,  it  shall  make  an  interlocutory  order 
setting  forth  the  facts  and  declaring  that  from  the  date  of 
the  final  order  of  adoption  in  such  case,  if  such  final  order 
be  afterwards  entered,  as  hereinafter  provided,  such  child, 
to  all  legal  intents  and  purposes,  will  be  the  child  of  the 
petitioner  or  petitioners  and  that  its  name  will  be  thereby 
changed.  Such  final  order  of  adoption  shall  not  be  granted 
until  the  child  shall  have  lived  for  one  year  in  the  proposed 
home  and  shall  have  been  visited  during  the  said  period  at 
least  once  in  every  three  months  by  a  probation  officer,  an 
agent  of  the  State  or  county  or  city  board  of  public  welfare 
or  other  person  designated  by  the  court  for  the  purpose.  At 
any  time  before  the  entry  of  such  final  order  of  adoption,  the 
court  may  revoke  its  interlocutory  order  for  good  cause,  either 
of  its  own  motion,  or  on  hte  motion  of  the  natural  parent  or 
parents  of  such  child,  the  original  petitioner  or  petitioners,  or 
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the  child  itself  by  its  next  friend ;  but  no  such  revocation  shall 
be  entered  unless  ten  days  notice  in  writing  shall  have  been 
given  to  the  original  petitioner  or  petitioners  (unless  be  or 
they  make  the  motion),  nor  unless  the  original  petitioner  or 
petitioners  if  residents  of  the  State  or  have  removed  from  the 
State  shall  have  been  given  an  opportunity  to  be  heard. 

Upon  the  entry  of  such  final  order  of  adoption  the  judge 
or  the  clerk  of  the  court  shall  notify  the  State  Board  of  Public 
Welfare  and  the  county  or  city  board  of  public  welfare,  if 
there  be  one,  of  the  action  taken,  giving  the  names  and  ad- 
dresses of  the  natural  parents,  if  known,  or  of  the  child's  next 
of  kin,  the  age  and  the  name  of  such  child  both  before  and 
after  adoption,  and  the  names  and  addresses  of  the  foster 
parents.  Said  boards  of  public  welfare  shall  likewise  be  noti- 
fied of  any  subsequent  modification  or  revocation  of  such  order 
of  adoption. 

The  natural  parents  shall  by  such  final  order  of  adoption, 
be  divested  of  all  legal  rights  and  obligations  in  respect  to 
the  child,  and  the  child  shall  be  free  from  all  legal  obliga- 
tions of  obedience  and  maintenance  in  respest  to  them;  such 
cihld  shall  from  and  after  the  entry  of  the  interlocutory  order 
herein  provided  for  be,  to  all  intents  and  purposes,  the  child 
and  heir  at  law  of  the  person  so  adopting  him  o  rher,  unless 
and  until  such  order  is  subsequently  revoked,  entitled  to  all 
the  rights,  and  privileges  and  subject  to  all  the  obligations  of 
a  child  of  such  perso  nbegotten  in  lawful  wedlock;  but  on 
the  decease  of  such  person  and  the  subsequent  decease  of  such 
child  without  issue,  the  property  of  such  adtopting  parent  still 
undisposed  of  shall  descend  to  his  or  her  next  of  kin  and  not 
to  the  next  of  kin  of  such  adopted  child. 

At  any  time  after  the  final  order  of  the  court  permitting 
such  adoption  and  change  of  name,  the  parent  or  parents  of 
such  minor  child,  the  State  Board  of  Public  Welfare,  or  the 
child  itself,  if  twenty-one  years  of  age,  and  if  not  twenty-one 
years  of  age,  then  the  child  by  its  next  friend,  or  the  adopt- 
ing parents  or  parents,  may  petition  the  court  which  entered 
such  order  of  adoption  to  vacate  the  same  and  terminate  the 
adoption  and  restore  the  former  name.  And  the  court  shall 
hear  evidence  for  and  against  such  petition,  and  if  from  such 
evidence  it  appears  that  a  termination  of  such  adoption  and 
restoration  of  name  is  manifestly  right  and  proper,  and  es- 
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pecially  if  it  be  for  the  best  interests  of  the  child,  the  court 
shall  vacate  said  final  order  of  adoption  and  change  of  name, 
and  thereupon  such  child  shall  be  restored  to  the  position 
and  name  which  it  held  before  such  final  order  of  adoption. 
But  beroe  the  court  acts  upon  such  petition,  ten  days  notice 
in  writing  shall  be  given  to  the  person  or  persons  who  had  been 
permitted  to  adopt  said  child,  if  then  residents  of  the  State; 
and  if  said  petition  be  filed  by  the  next  friend  of  said  child, 
or  by  its  parent  or  parents,  and  said  child  be  over  fourteen 
years  of  age,  the  court  shall  require  said  child  to  appear  before 
it  and  ascertain  its  wishes  in  the  matter,  though  the  court 
need  not  be  controlled  thereby. 

And  the  court  shall  see  that  all  the  property  rights  of 
such  child,  as  well  as  of  the  person  or  persons  adopting  it,  are 
protected,  and  may  make  such  order  as  may  be  proper  in  the 
premises  so  that  no  injustice  may  be  done." 

§2.    Useful  forms  under  ^Adaption/'— 

No.  1.    Petition  for  Adoption  op  a  Child. 
(Code,  §  5333,  as  amended  by  Acts  1922.) 

To  the  Honorable  Judge  of  the  Circuit   Court   of  the   County    (or 

Corporation)  of ; 

Your  petitioner  (or  petitioners),  C.  D.,  a  person  not  married 
(or  C,  D,  and  E,  F,,  his  wife),  an  inhabitant  (or  inhabitants)  of  Vir- 
ginia, residing  in  the  county  (or  corporation)  aforesaid,  respectfuUy 
shows  (or  show)  that  G.  H.  is  a  minor  child years  of  age,  re- 
siding in  said  county  (or  corporation),  whom  he  (or  they)  desire  to 
adopt  as  his  (or  their)  own  child,  and  whose  name  he  (or  they 
desire  to  have  changed  from  G.  H.  to  G.  D.,  the  said  child  having 
lived  in  the  home  of  your  petitioners  for  more  than  one  year  and  has 
been  visited  by  a  probation  officer  (or  an  agent)  of  the  State  (or 
county  or  city  hoard  of  public  welfare  or  other  person  P.  P.  designated 
by  the  court  for  that  purpose)  that  the  parents  of  the  said  child 
to-wit,  O.  H.  and  M.  H.,  both  reside  in  said  county  (or  corporation) 
and  consent  to  said  adoption  as  shown  by  their  Joining  in  this  petition 
(or  that  the  parents  of  the  said  child  are  both  dead,  or  are  hopelessly 
insane,  or  otherwise  incapacitated  from  giving  such  consent,  or  who 
are  habitually  addicted  to  the  use  of  drugs  or  of  intoxicating  liquors, 
or  have  abandoned  the  said  childf  or  who  have  lost  the  custody  of  said 
child  through  the  order  of  a  court,  or  are  unknown,  and  X.  Y,,  guardian 
of  said  child,  consents  to  said  adoption  as  shoum  by  his  joining  in  this 
petition;  or,  if  one  parent  only  is  dead,  etc.  so  state  and  aver  that  the 
other  consented  by  Joining  in  this  petition;  or  if  there  be  no  guardian, 
in  lieu  of  "and  X.  Y.,  guardian,"  etc.,  say  "and  there  being  no  guardian 
for  said  child,  your  petitioner  (or  petitioners)  pray  that  the  court  will 


ADUIiTERATIONS  39 

appoint  some  discreet  and  snltbale  person  to  act  in  the  proceedings 
as  the  next  friend  of  said  cliild;"  and  it  the  child  be  of  fourteen  years 
of  age,  add,  "and  the  said  child,  being  over  the  age  of  fourteen  years, 
to-wlt,  of  the  age  of  sixteen  years,  has  consented  to  be  adopted  as 
aforesaid,  as  shown  by  a  wiriting  signed  by  him  and  filed  herewith''^ 

Wherefore,  your  petitioner  (or  petitioners)  prays  (or  pray)  that 
this  court  will  enter  an  order  granting  leave  to  him  (or  them)  to 
adopt  as  his  (or  their)  own  child  the  said  G.  H.,  who  shall  thereafter 
be  as  his  (or  their)  own  legitimate  child  as  to  all  legal  intents  and 
purposes  and  capable  of  inheriting  his  (or  their)  estate;  and  direct- 
ing that  the  name  of  the  said  child  be  changed  from  G.  H.  to  G.  D., 
according  to  the  statute  in  such  case  made  and  proyided;  and  that  the 
court  may  make  all  such  further  orders  as  it  may  deem  proper  and 

lawful  in  the  premises.     This day  of ,  192... 

C.  D.  (or  C.  D.  and  E.  F.) 

A.  T.,  Attorney  for  Petitioner  (or  Petitioners), 


No.  2.    Child's  Consent  to  Adoption  Whebe  Over  the  Age  of 

FOUBTEEN   YeABS. 

(Idem.) 
Virginia,  County  (or  Corporation)  of ,  to-wlt: 

I,  G.  H.,  a  minor  child  over  the  age  of  fourteen  years,  to-wit,  of  the 
age  of  sixteen  years,  residing  in  the  county  (or  corporation)  afore- 
said, do  hereby  consent  to  be  adopted  by  C.  D.  (or  C.  D.  and  E,  F., 
his  wife)  as  his  (or  their)  own  child,  according  to  the  tenor  and 
prayer  of  the  foregoing  petition,  and  the  statute  in  such  case  made 
and  proTlded.    This day  of ,  192 —  G.  H. 

By  Acts  1922,  amending  section  5333  of  the  Code,  this  consent  must 
be  "duly  acknowledged,"  see  Acknowledgements. 
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|1.  As  to  foods,  drinks,  drugs,  candles,  and  other  eatables  for 

man  or  beast.    See  Pure  Food  and  Drug  Laws. 

|2.  As  to  mlUfeed,  etc. 

|3.  As  to  stock  and  poultry  foods  and  powders 

H-  As  to  flour;  deception  as  to  meal 

1 6.  As  to  imitation  butter 

1 6.  As  to  milk  for  making  cheese,  etc. 

S7.  As  to  vinegar 

$8.  As  to  cider 

|9.  As  to  candy 

|10.  As  to  ice  cream  and  milk . 
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111.    As  to  meats 

f  12.    As  to  fertilizers  and  lime 

Aside  from  ample  laws  providing  for  the  appointment  by 
the  Governor  of  inspectors,  where  necessary,  in  the  several 
counties,  cities,  and  towns  of  the  State,  for  the  inspection  of 
flour,  corn  meal,  bread,  salt,  fish,  pork,  beef,  tar,  pitch,  turpen- 
tine, lumber,  hemp,  butter,  and  lard  (see  Code,  §§1400  etc), 
we  have  stringent  laws  to  prevent  the  adulteration  or  mis- 
branding of  the  following  articles: 

§1.  Ai  to  foods,  drinks,  dmgs,  candiesi  and  other  eat- 
ables for  man  or  animal, — See  Pure  Food  and  Drug  Lawa^ 
and  Code,  §§1155,  etc.,  and  1655,  etc. 

§2.  As  to  millfeed,  etc^-It  is  unlawful  ^'to  manufacture 
for  sale,  or  knowingly  to  sell  or  offer  for  sale,  as  millfeed, 
millstuff,  bran,  brown  stuff,  or  shipstuff,  any  article  or  pro- 
duct composed  of  ingredients  other  than  the  bran  of  corn, 
wheat,  or  other  cereal  grain".  The  punishment  is  a  fine  of 
$10  to  $200.  (Code,  §1196.)  See,  also.  Pure  Food  and  Drug 
Laws, 

§3.  As  to  stock  and  poultry  food  and  powders,^ — The  law 
provides  that  the  dairy  and  food  commissioner  of  the 
State  shall  cause  an  examination  and  analysis  to  be  made  of 
all  such  foods  and  powders,  before  they  are  offered  for  sale  in 
Virginia,  and  the  manufacturer,  importer,  agent,  or  jobber 
(and  in  case  he  does  not,  then  the  seller)  is  required  to  pay 
annually  to  the  said  commissioner  an  inspection  fee  of  $20  for 
each  brand  of  same,  whereupon  the  said  commissioner  issues 
a  certificate  granting  him  the  right  to  sell  the  same  in  Virginia, 
provided  the  packages  are  properly  labeled,  and"  the  foods  and 
powders  do  not  contain  any  deleterious  or  harmful  ingredient 
when  used  for  the  purpose  intended.  The  punishment  for 
violation  of  this  law  is  a  fine  of  $20  for  the  first  offense,  and 
for  each  subsequent  offense,  not  over  $100,  or  jail  not  over  3 
months,  or  both.     (Code,  §§1245-9.) 

For  chapter  as  to  "Stock  Foods",  see  Code,  §§1229-49. 
See  also.  Pure  Food  and  Drug  Laws. 

§4.  As  to  flom*;  deception  as  to  meaL — Adulterated 
wheat  flour  by  the  addition  of  corn  starch,  com  flour, 
barley    flour,    or    other    adulteration,    is    forbidden,    unless 
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the  same  is  plainly  branded,  stamped,  or  marked  with  the 
words  ^^combination"  and  beneath  this  word  the  name  and 
percentage  of  each  ingredient  given.  Any  person  having 
anything  to  do  with  such  adulterated  flour,  not  so  marked,  is 
punishable  by  fine  of  $25  to  $100,  or  by  jail  hot  less  than  60 
days,  or  both.  Possession  of  the  combination  flour,  not  so 
marked,  is  prima  facie  evidence  of  guilt.     (Code,  §1194.) 

The  sale  of  meal  as  ^^Virginia  meal"  when  it  is  not,  is 
punishable  by  fine  of  $10  to  $200,  or  by  jail  not  over  6  months ; 
and  possession  of  such  meal  is  prima  facie  evidence  of  guilt. 
(CJode,  §1195.) 

§5.    As  to  imitation  batter^  See  Code,  §§1198-1203. 

§<•  As  to  milk  for  making  dieese,  eie^ —  It  is  unlawful 
to  supply  to  any  cheese  or  butter  manufactory  any  diluted 
(with  water),  adulterated,  or  skimmed  milk;  or  to  keep  back 
the  strippings,  or  to  suppy  tainted  or  partly  soured  milk  ta  a 
cheese  manufactory;  or  for  the  manufacturer  to  use  or  to 
direct  any  employees  to  use  for  his  or  their  individual  bene- 
fit, any  cream  brought  to  him,  without  the  owner's  consent. 
The  penalty  is  a  forfeiture  of  $25  to  $100  to  the  party  de- 
frauded.   (Code,  1197.)    See,  also.  Pure  Food  and  Drug  Law8, 

§7.  As  to  vinegard —  Lawful  vinegar  must  have  at  least 
4J4  per  cent,  by  weight  of  absolute  acetic  acid,  or  if  cider 
vinegar  (i.  e.,  vinegar  made  of  pure  apple  juice)  it  shall  also 
have  not  less  than  2  per  cent,  by  weight  of  cider  vinegar  solids 
upon  full  evaporation  over  boiling  water;  all  vinegars  with 
less  than  said  per  cents  are  forbidden,  as  well  as  all  imitatidns 
of  cider  vinegar  or  vinegars  sold  or  offered  for  sale  as  cider 
vinegar  when  it  is  not.  And  no  vinegar  shall  contain  any 
portion  of  lead,  copper,  sulphuric  acid,  or  other  ingredients  in- 
jurious to  health,  or  any  artificial  coloring  matter.  Cider 
vinegar  shall  be  plainly  branded  with  the  manufacturer's  name 
and  place  of  business  and  the  words  "Cider  Vinegar".  A 
false  brand  is  forbidden.  Any  offender  against  the  vinegar 
law  is  punishable  by  fine  of  $50  to  $100.  (Code,  §1191.)  See, 
also,  Pure  Food  and  Drug  Laws. 

§8.  As  to  ciders —  Pure  apple  cider  shall  be  so  labeled 
or  branded,  and  shall  be  composed  of  nothing  but  pure  apple 
juice  and  necessary  ingredients  for  preserving  the  same.  All 
other  cider  shall  be  labeled  or  branded  with  the  words  "Chemi- 
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cal  Cider''.  Any  offender  against  the  cider  law  is  punishable 
by  fine  of  $20  to  $60.  (Code,  §1192.)  See,  also,  Pure  Food  and 
Drug  Laws. 

§9.    As  to  candbr^-  See  Code,  §1193. 

§10.    As  to  ice  cream  and  nvlk^-See  Code,  §§1215-17. 

§11.    As  to  meats.—  See  Code,  §§1183,  1219-28. 

§12.  As  to  fertilisers  and  lime^-See  Code,  §§1110-37,  and 
Acts  1920,  p.  107,  amending  §§1110-13,  1119,  1134,  and  repeal- 
ing §§1116,  1126-31. 

§13.  As  to  insecticides  and  fungicides^ — See  Acts  1922, 
p. . 
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NESS 

See  Abduction 

|1.    Adultery  and  fornication. 

§2.    Liew^  and  lasdyous  cohabitation;  and  open  and  gross  lewdness. 

|3.    Keeping  house  of  ill-fame. 

{4.    Aiding   or   permitting   prostitution,    or   keeping   assignation 

house;  punishment. 
{5.    Examination   and   committal   to   city    farm   or   hospital,    of 

prostitutes,  etc. 
§6.    Pandering  or  "White  Slave  Traffic." 
|7.    Buggery,  how  punished. 
1 8.    Form  of  "description"  in  warrant  or  indictment. 

§1.  Adultery  and  f omication.p-  In  Virginia,  adultery  is 
sexual  connection  by  a  married  person  with  one  who  is  not 
his  or  her  wife  or  husband ;  while  fornication  is  such  by  an  un- 
married person.  Punishment,  fine  not  less  than  $20;  but  if 
the  offense  be  with  a  near  relative  whom  he  or  she  is  forbid- 
den to  marry  (see  Marriage),  fine  not  over  $500  or  jail  not 
over  12  months,  or  both.  (Code,  §§4543,  4782.)  The  prose- 
cution may  be  against  one  or  both  at  same  time. 

If  a  husband  conspire  or  plot  with  another  to  cause  his 
wife  to  commit  adultery,  and  any  act  is  done  in  furtherance 
of  such  plan  or  plot,  it  is  a  felony,  and  the  husband  is  pun- 
ished by  penitentiary  5  to  10  years,  and  the  other  person,  3 
to  5  years.    (Code,  §4544.) 
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Adultery  is  also  a  civil  injury,  for  which  large  exemplary, 
or  punitive  damages  are  allowed.    (4  Min.  Inst.  520-5.) 

§2.  Lewd  and  lasciviotts  cohabitation;  and  open  and 
gross  lewdness.r~^^Lewd  and  lascivious  cohabitation'^  is 
where  two  persons,  not  married  to  each  other,  ^4ewdly  and 
lasciviously  associate  and  cohabit  together'^ — ^i.  e.,  dwell  and 
live  together  in  the  same  house  as  husband  and  wife,  in  a 
state  of  adultery  or  fornication.  '^Open  and  ^ross  lewdness 
and  lasciviousnei",  is  where  persoiis,  lurried  or  not,  are  open- 
ly  quilty  of  a  single  act  of  adultery  or  fornication,  indecent  ex- 
posure of  one's  person,  or  other  act  of  gross  lewdness.  The 
punishment  of  either  offense  is  a  fine  of  $50  to  500 ;  and  upon 
a  second  or  subsequent  conviction,  jail  6  to  12  months.  (Code, 
§4545.)  The  prosecution  may  be  against  one  or  both  at  same 
time. 

§3.  Keeping  house  of  ill-fame. — It  is  a  misdemeanor  to 
keep  a  house  of  ill-fame,  resorted  to  for  the  purpose  of  pros- 
titution or  lewdness,  i.  e.,  a  house  kept,  and  resorted  to  by 
more  than  one,  for  illegal  sexual  intercourse.  Punishment, 
jail  not  over  one  year  and  fine  not  over  $200.  The  general 
character  of  the  house  may  be  given  in  evidence.  (Code, 
§4548.) 

§4.  Aiding  or  permitting  prostitution,  or  keying  assig- 
nation house;  pmiishmenL —  By  Acts  1918,  p.  436:  ^'(1)  It 
shall  be  unlawful  for  any  person  to  frequent,  reside  in  or  visit, 
for  immoral  purposes,  any  house  of  ill-fame,  brothel  or  bawdy 
house  or  any  place  within  or  without  any  building  or  struc- 
ture within  this  State,  which  is  used  or  is  to  be  used  for  lewd- 
ness, assignation  or  prostitution. 

(2)  That  it  shall  be  unlawful  for  any  person,  firm  or 
corporation  or  any  officer,  employee  or  agent  thereof,  with 
knowledge  or  good  reason  to  believe  the  immoral  purpose  of 
such  visit,  to  take  or  transport  or  assist  in  taking  or  trans- 
porting, or  offer  to  take  or  transport  on  foot  or  in  any  way, 
any  person  to  a  place,  whether  within  or  without  any  build- 
ing or  structure  used  or  to  be  used  for  the  purpose  of  lewd- 
ness, assignation  or  prostitution  within  this  State;  or  to  pro- 
cure or  assist  in  procuring  for  the  purposes  of  illicit  sexual 
intercourse,  or  to  give  any  information  or  direction  to  any 
person  with  intent  to  enable  such  person  to  commit  an  act 
of  prostitution. 
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(3)  It  shall  be  unlawful  for  any  person  to  keep  any 
house  of  assignation,  or  bawdy  house,  or  any  place  where  per- 
sons may  meet  for  the  purpose  of  prostitution  or  illicit  or  il- 
legal intercourse  in  this  State,  and  each  and  every  day  such 
assignation  house,  or  bawdy  house,  or  place  shall  be  kept,  or 
any  prostitute  kept  or  harbored  or  permtited  to  remain  therein 
for  immoral  purposes,  shall  constitute  a  separate  offense. 

(4)  It  shall  be  unlawful  for  any  owner  or  chauffeur  of 
any  jitney,  jitney  bus,  automobile,  motor  car,  or  other  ve- 
hicle, with  knowledge  or  reason  to  believe  the  same  to  be  used 
for  immoral  purpose,  whether  drawn  by  animal  or  motive 
power,  to  use  the  same  or  to  allow  the  same  to  be  used,  for 
the  purposes  of  prostitution  or  illict  or  illegal  sexual  inter- 
course or  to  aid  or  promote  such  prostitution,  illicit  or  illegal 
sexual  intercourse  by  the  use  of  any  such  jitney,  jitney  bus, 
automobile,  motor  car  or  other  vehicle,  whether  drawn  by  ani- 
mal or  motive  power. 

(5)  For  each  and  every  violation  of  this  act  or  any  sec- 
tion thereof,  the  defendant,  upon  conviction,  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  for  not 
more  than  twelve  months  or  both." 

§5.  Examination  and  committal  to  city  farm  or  hospital, 
of  prostitntesy  etc* —  By  Acts  1918,  p.  670 :  "Any  person  con- 
victed by  any  court  or  justice  of  this  State,  of  prostitution  or 
of  being  a  keeper,  inmate  or  frequenter  of  a  house  of  ill-fame, 
prostitution  or  assignation,  or  of  soliciting  for  immoral  pur- 
poses, shall  be  subjected  to  a  physical  examination  for  con- 
tagious venereal  disease  by  the  local  board  of  health  of  the 
county  or  city  in  which  such  person  is  convicted,  or  by  a  com- 
petent physician  appointed  and  designated  by  the  trial  jus- 
tice or  court,  and  no  such  person  shall  be  released  until  pro- 
nounced by  said  board,  or  physician,  not  dangerous  to  the 
community  on  account  of  such  venereal  disease.  Any  person 
convicted  of  being  a  prostitute,  keeper  or  inmate  of  a  house 
of  ill-fame,  prostitution  or  assignation,  or  soliciting  for  im- 
moral purposes,  shall  not  be  fined  but  shall  be  committed  to  a 
city  farm  or  hospital  as  in  the  discretion  of  the  court  or  jus- 
tice is  deemed  best,  or  in  case  there  is  no  city  farm  or  hospital 
in  which  such  convicted  person  can  be  confined,  such  person 
shall  be  committed  to  jail." 
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§6.    Pandering,  or  '^kite  Slave  Traffic;''  punisbmentv— * 

By  section  4579  of  the  Code :  "(1)  Any  person  who  takes,  har- 
bors, inveigles,  entices,  persuades  or  encourages,  either  by 
threats  or  promises,  or  by  any  device  or  scheme  takes,  or 
causes  to  be  taken,  any  female  into  a  house  of  ilL-fame  or  of 
assignation,  or  elsewhere,  against  her  will,  for  the  purpose  of 
prostitution  or  illegal  sexual  intercourse;  or,  takes  or  detains 
a  female  unlawfully  against  her  will  with  the  intent  to  com- 
pel her,  by  force  threats,  persuasion,  menace  or  duress,  to 
marry  him  or  to  marry  any  other  person,  or  to  be  defiled ;  or, 
being  parent,  guardian  or  any  other  person  having  legal 
charge  of  the  person  of  a  female,  consents  to  her  being  taken 
or  detained  by  any  person  for  the  purpose  of  prostitution  or 
sexual  intercourse,  is  guilty  of  pandering,  and  shall  be  pun- 
ished by  confinement  for  a  term  of  not  less  than  one  year 
nor  more  than  ten  years  in  the  penitentiary,  and  by  a  fine  of 
not  more  than  $1,000. 

(2)  Any  person  who  shall  place  any  female  in  the  charge 
or  custody  of  any  other  person  or  persons  for  immoral  pur 
poses,  or  in  a  house  of  prostitution,  with  the  intent  that  she 
shall  live  a  life  of  prostitution,  or  any  person  who  shall  com- 
pel any  female  to  reside  with  him,  or  with  any  other  per- 
son for  immoral  purposes,  or  for  the  purposes  of  prostitution, 
or  compel  her  to  live  a  life  of  prostitution,  is  guilty  of  pan- 
dering, and  shall  be  punished  by  a  fine  of  not  less  than  $1,000 
and  by  confinement  in  the  penitentiary  for  not  less  than  one 
or  more  than  ten  years. 

(3)  Any  person  who  shall  receive  any  money  or  other 
valuable  thing  for  or  on  account  of  procuring  for  or  placing 
in  a  house  of  prostitution  or  elsewhere  any  female  for  the 
purpose  of  causing  her  to  cohabit  with  any  male  person  or 
persons,  shall  be  guilty  of  a  felony,  and  upon  conviction 
thereof  shall  be  confied  in  the  penitentiary  for  not  less  than 
one  year  nor  more  than  ten  years. 

(4)  Any  person  who,  by  force,  fraud,  intimidation  or 
threats,  places  or  leaves,  or  procures  any  other  person  or 
persons  to  place  or  leave  his  wife  in  a  house  of  prostitution  or 
to  lead  a  life  of  prostitution,  shall  be  guilty  of  pandering, 
and  upon  conviction  thereof  shall  be  confined  in  the  peniten- 
tiary not  less  than  three  nor  more  than  ten  years. 
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(5)  Any  person  or  persons  who  shall  knowingly  re- 
ceive any  money  or  other  valuable  thing  from  the  earnings  of 
any  female  engaged  in  prostitution,  except  for  a  consideration 
deemed  good  or  valuable  in  law,  shall  be  guilty  of  pandering, 
and  on  conviction  be  confined  in  the  penitentiary  for  a  term 
not  less  than  one  year  nor  more  than  ten  years,  and  fined  not 
more  than  $500. 

(6)  Any  person  or  persons  who  shall  detain  any  fe- 
male in  a  disorderly  house  or  house  of  prostitution  because  of 
any  debt  or  debts  she  has  contracted,  or  is  said  to  have  con- 
tracted, while  living  in  said  house  of  prostitution  or  dis- 
orderly house,  shall  be  guilty  of  felony,  and  on  conviction 
thereof  shall  be  confined  in  the  penitentiary  for  a  term  not 
less  than  one  year  nor  more  than  ten  years. 

(7)  Any  person  or  persons  transporting,  or  attempting 
to  transport  by  any  railroad,  steamboat,  railway,  or  by  any 
other  means  of  conveyance,  through  or  across  this  State,  any 
female  for  the  purposes  within  the  intent  of  this  section,  may 
be  presented,  indicted,  tried  and  convicted  in  any  county  or 
city  in  which  any  part  of  said  transportation  may  have  taken 
place. 

(8)  Any  female  hereinbefore  referred  to  shall  be  a  com- 
petent witness  in  any  prosecution  under  this  section  to  testify 
to  any  and  all  matters,  including  conversations  with  the  ac- 
cused or  by  him  with  third  persons  in  her  presence,  notwith- 
standing  she  may  have  married  the  accused  either  before  or 
after  the  violation  of  any  of  the  provisions  of  this  section, 
but  she  shall  not  be  compelled  to  testify  after  such  marriage." 

§7.    Baggery;  how  punbhedL — See  Buggery. 

§8.    Form  of  ''description''  in  warrant  or  indictment. — 

No.  1.    Adultery  bt  a  Mabbied  Man  With  a  Single  Woman. 

(Code.  §  4543.) 

description: 

"did  commit  adultery  with  one  E.  F.,  by  haying  carnal  knowledge 

of  the  body  of  her  the  said  E.  F.,  he  the  said  €.  D.,  then  being  a 

married  man  and  having  a  lawful  wife,  J.  N.,  liying." 


«« 


No.  2.    Adultery  bt  a  Married  Man  With  a  Married  Woman. 

{Idem.) 
description:   ' 
did  commit  adultery  with  one  E.  F.,  by  having  carnal  knowledge  of 
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the  body  of  her  the  said  E.  F.,  he  the  said  C.  D.  then  being  a  married 
man  and  having  a  lawful  wife,  M.  E.,  living,  and  she  the  said  E.  F. 
then  being  a  married  woman  and  having  a  lawful  husband,  G.  F.» 
living." 


No.  3.     Fornication. 
ildem,) 

PISSCRTPTION : 

"being  then  an  unmarried  man,  did  commit  fornication  with  one 
B.  F.,  by  having  carnal  knowledge  of  the  body  of  her  the  said  B.  F.* 
she  being  an  unmarried  woman.' 


»f 


No.  4.    Conspiracy  bt  Husoand  to  Cause  Wife  to  Commit  Adxtlteby. 

(Code,   I   4644.) 

DESCSEPnON : 

**ihe  said  C.  D.,  then  being  the  lawful  husband  of  one  M.  E.,  unlaw- 
fully did  conspire  with  one  C.  T.  to  cause  his  said  wife  M.  E.  to 
commit  adultery,  for  the  purpose  of  enabling  the  said  C.  D.  to  procure 
a  divorce  from  his  said  wife  M.  B.  (or  for  any  other  purpose),  and  in 
furtherance  of  the  said  conspiracy  (here  state  some  act  done).' 


tt 


No.  5.     (^NSPIBACT  WITH  HUSBAND  TO  CAUSE  WiFE  TO  COMMIT  ADULTEBT. 

(Idem.) 

DESCRIPTION : 

"unlawfully  did  conspire  with  one  O.  P.,  then  the  lawful  husband  of 
one  E.  R.,  to  cause  the  said  E.  R.,  the  wife  of  the  said  O.  P.,  to 
commit  adultery,  for  the  purpose  of  enabling  the  said  O.  P.,  to  procure 
a  divorce  from  his  said  wife  E.  R.  (or  for  any  other  purpose),  and  in 
furtherance  of  the  said  conspiracy  (here  state  some  act  done).' 


»f 


No.  6.    Keeping  a  House  of  Ill-Fame. 
(Ck)de,  {  4548.) 
desckiption: 
"as  well  as  on  divers  other  days  and  times  thereafter  unlawfully  did 
keep  and  maintain,  and  does  now  keep  and  maintain,  a  certain  house 
of  ill-fame,  resorted  to  during  all  that  time,  and  now  resorted  to,  by 
divers   idle   and  dissolute  persons,   both  men   and   women,   for  the 
purpose  of  prostitution  and  lewdness.' 


>• 


No.  7.    Lewd  and  Lascivious  Cohabitation. 

(Code,  I  4545.) 
description  : 

"and  thereafter  until  the day  of ,  192..,  did  lewdly  and 

lasdvionsly  associate  and  cohabit  together,  they  the  said  C.  D.  and 
J.  N.,  during  all  that  time  not  being  married  to  each  other.' 


ft 
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No.  8.    Open  and  Gross  Lewdness. 

(Idem.) 
dbsgbiftion: 
"wi^  ^ilty  of  open  and  gross  lewdness  and  lasclTlousness  with  one 
E.  F.  by   [here  state  the  act  of  lewdness].' 


•> 


ADVANCEMENT 

An  advancement  is  a  gift  by  a  parent  in  his  lifetime  tD 
a  child  or  descendant,  for  the  purpose  of  advancing  him  in 
life,  of  the  whole  or  a  part  of  what  it  is  supposed  such  child 
or  descendant  will  inherit  on  the  death  of  the  parent.  By 
statute  (§5278),  where  a  child  or  descendant  of  a  person  dies 
without  a  will,  or  has  failed  to  will  all  of  his  estate,  if  such 
child  or  descendant  shall  have  received  from  such  person  in  his 
lifetime,  or  under  his  will,  any  estate,  real  or  personal,  by  way 
of  advancement,  and  he,  or  any  descendant  of  his  desires  to 
come  in  equally  with  the  other  heirs  in  the  partition  or  distri- 
bution of  his  estate,  such  advancement  shall  be  considered  a 
part  of  the  estate,  real  and  personal,  which  has  not  been  willed, 
and  such  child  or  descendant,  being  charged  with  the  value  of 
such  advancement  at  the  time  it  was  made,  without  interest  or 
profits,  or,  which  is  the  same  thing,  putting  such  advancement 
in  with  the  estate,  comes  in  to  an  equal  distribution  of  the  es- 
tate with  the  other  heirs.  This  bringing  of  advancements  into 
the  general  estate  is  called  in  law  bringing  into  "hotchpot". 

If  one  does  not  bring  in  his  advancement,  he  cannot  par- 
ticipate in  the  division  of  the  estate ;  but  he  need  not  bring  his 
advancement  in  unless  he  desires  to  do  so.  This  he  would  not 
do  where  the  advancement  is  of  greater  value  than  what  he 
would  get  in  the  division  or  distribution  of  the  estate. 

Whether  a  gift  by  a  father  in  his  lifetime  to  a  child  is  an 
absolute  gift  or  advancement,  is  a  question  of  intention  of  the 
parent;  and  it  is  prima  facie  presumed  to  have  been  so  in- 
tended (even  where  a  gift  is  made  to  a  son-in-law),  where  the 
gift  is  adapted  to  advance  the  child  in  life.  The  statements 
and  declarations  of  the  parent  made  at  the  time  of  the  gift, 
or  subsequently,  are  competent  evidence  to  show  his  intention. 
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The  surrounding  facts  and  circumstances  or  the  character  of 
the  gift  itself,  may  rebut  the  presumption.  Thus,  a  present, 
when  the  father  has  lived  a  considerable  time  with  the  child, 
or  when  the  child  has  otherwise  rendered  valuable  service,  is 
considered  a  satisfaction  for  trouble,  and  not  an  advancement ; 
and  petty  sums  of  money  at  different  times,  while  the  child  is 
yet  at  home  with  the  father,  and  clothes,  a  watch,  a  riding 
horse,  expenses  of  maintenance,  general  education,  traveling 
^penses,  and  such  like  gifts,  are,  in  general,  not  advance- 
ments. But  otherwise,  where  the  gift  is  substantial  and 
adapted  to  advance  him  in  life,  as,  money  furnished  to  set  him 
up  in  business,  or,  perhaps,  to  give  him  a  professional  educa- 
tion, a  deed  to  property,  the  payment  of  the  purchase  price 
of  property  deeded  to  the  child,  a  loan  afterwards  given  by 
will  or  otherwise,  a  release  or  canceling  of  bonds  of  a  child, 
and  such  like  gifts. 

In  some  cases  an  advancement  is  deemed  a  satisfaction  of 
what  is  given  a  person  under  a  will.  The  law  (§5237)  pro- 
vides that  a  provision  for  or  an  advancement  to  any  person 
shall  be  deemed  a  satisfaction  in  whole  or  in  part  of  a  gift  to 
S[uch  person  contained  in  a  previous  will,  if  it  would  be  so 
deemed  in  case  the  person  were  the  child  of  a  party  making 
a  will ;  and  whether  he  be  a  child  or  not,  it  shall  be  so  deemed 
in  all  cases  in  which  it  shall  appear  from  oral  or  other  evidence 
to  have  been  so  intended. 

Where  a  gift  is  made  to  a  child  by  a  will  and  afterwards 
an  advancement  is  made  to  that  child,  such  advancement  shall 
be  taken  as  a  satisfaction  of  the  gift  to  the  extent  of  the  ad- 
vancement made,  yet  this  presumption  may  be  rubutted  by 
evidence.  But  when  the  gift  is  before  the  making  of  the  will, 
and  the  will  does  not  refer  to  it  as  an  advancement,  it  will  not 
be  so  considered.  And  even  though  the  property  advanced 
and  the  property  given  by  will  are  not  of  the  same  class  or 
kind,  the  one  may  be  the  satisfaction  of  the  other,  if  it  ap- 
pear that  it  was  so  intended  (See  1  Min.  Real  Prop.,  §§948-54.) 


50  ADVERSE  POSSESSION 

ADVERSE  POSSESSION 

fl.    Title  by  adverse  possession 

12.  Essentials  of  adverse  possession: 

(1)  The  possession  must  be  actual 

(2)  The  possession  must  be  exclusive 

(3)  The  possession  must  be  uninterrupted 

(4)  The  possession  must  be  open  and  notorious 

(5)  The  possession  must  be  under  color  or  bona  fide  claim 
of  title 

13.  Bxtent  of  adverse  possession 
f4.    Title  by  prescription 

§1.  Title  by  advene  potseMion.^ —  Title  to  land  may  be 
obtained  by  adverse  possession  for  15  years  if  the  land  lies 
west,  and  10  years  if  east,  of  the  Alleghany  Mountains,  Car- 
roll County  being  considered  as  wholly  west.    (Code,  §6806.) 

§2.  Easentials  of  adverse  possession. — To  constitute  ad- 
verse possession,  the  possession  must  be  actual,  exclusive,  un- 
interrupted, open,  and  notorious,  under  a  color  or  bona  fide 
claim  of  title : 

(1)  The  possession  must  he  actual, — i.  e.,  there  must  be 
actual  occupation  of  some  part  of  the  land,  or  the  use  or  en- 
joyment of  some  part  thereof  by  acts  of  ownership  equiva- 
lent to  such  actual  occupation.  But  where  the  person  owns 
land  under  a  first  patent  from  the  commonwealth,  the  law 
considers  him  as  in  actual  possession.  Where,  however,  a  sub- 
sequent person  claims,  his  possession  must  be  actual.  But  this 
does  not  mean  that  the  land  should  be  enclosed  or  built  upon, 
or  actually  cultivated  or  cleared,  but  the  entry  on  the  land 
must  be  made  with  intention  of  taking  possession,  and  be  ac- 
companied with  such  visible  acts  of  ownership  as  from  their 
nature  indicate  a  notorious  claim  of  the  land.  While  lands 
remain  uncleared  or  in  a  state  of  nature  they  are  not  sus- 
ceptible of  adverse  possession,  except  by  acts  of  ownership 
affecting  a  change  in  their  condition,  which  from  their  nature 
indicate  a  notorious  claim  of  title.  The  actual  possession  is 
usually  by  residence,  cultivation,  improvement,  or  other  open, 
notorious,  and  habitual  acts  of  ownership,  as  in  case  of  towns- 
men claiming  woodland  in  a  vicinity  from  which  he  openly, 
notoriously,  and  habitually  cuts  and  hauls  wood  or  in  case  of 
a  uninclosed  or  improved  lot  in  or  near  a  city,  used  as  coal 
or  lumber  yard,  quarry,  etc. 
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(2)  The  possession  must  he  exclusive^ — ^i.  e.,  no  one  else 
must  have  possession  with  him. 

(3)  The  possession  mtist  be  uninterrupted^ — ^i.  e.,  con- 
tinue unbroken  for  the  prescribed  period. 

(4)  The  possession  must  he  open  and  notorious. — So  the 
true  owner  may  be  presiuned  to  know  of  his  claim  of  title. 

(5)  The  possession  wMSt  he  under  color  or  hona  fide 
claim  of  title. — It  is  immaterial  whether  the  claim  of  title  is 
good  or  bad,  legal  or  equitable.  Color  of  title,  it  seems,  is  a 
deed  or  other  writing  under  which  a  party  claims.  The  pos- 
session of  a  mere  intruder  or  squatter,  without  pretense  of 
color  ot  title,  is  not  sufficient.  (See  2  M's  Real  Prop., 
§§1026-40.) 

§3.  Extent  of  advene  possession^ — In  the  case  of  a  right- 
ful owner,  the  possession  of  part  is  the  possession  of  the 
whole,  except  when  an  actual  adverse  possession  can  be  proved. 
Thus,  a  man  dwelling  on  his  farm  is  as  truly  in  the  actual 
possession  of  his  woods  and  waters,  as  of  his  pastures,  fields, 
and  gardens.  If  an  adverse  claimant  enters  upon  his  lands, 
but  does  not  expel  him,  the  possession  which  he  gains  does  not 
outreach  the  limits  of  his  enclosure.  Where  one  enters  under 
a  color  of  title  by  deed  or  other  writing  he  acquires  an  actual 
possession  to  the  extent  of  the  boundaries  contained  in  the 
writing,  and  this  is  true  even  though  the  writing  be  worthless. 
Where  one  enters  not  under  any  deed  or  writing,  but  merely 
takes  possession  under  a  claim  of  title,  his  possession  extends 
no  further  than  what  he  occupies,  cultivates,  encloses,  or 
otherwise  excludes  the  owner  from. 

In  cases  of  conflicting  possession,  the  law  provides  that 
^^possession  of  part  shall  not  be  construed  as  possession  of  the 
whole,  when  an  actual  adverse  possession  can  be  proved". 
(Code,  §5470.)  Thus,  in  the  case  of  interlocks,  the  law  is  as 
follows :  (1)  Where  there  is  an  interlock  between  a  senior  and 
a  junior  patent,  and  there  has  been  no  actual  possession  by 
the  former,  possession  of  the  interlock  by  the  latter,  ac- 
companied by  a  claim  of  title  to  the  whole  of  the  land  covered 
by  his  patent,  is  possession  of  the  whole ;  but  if  his  settlement 
be  outside  the  interlock,  or  if  there  be  no  settlement,  he  ac- 
quires possession  of  only  that  part  of  the  land  within  his 
grant,  which  is  outside  the  interlock   (105  Ya.  801).     (2) 
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Where  a  senior  tdtleholder  settles  upon  any  portion  of  his 
land  claiming  title  to  the  whole,  whether  inside  or  outside  of 
an  interlock,  before  the  junior  title-holder  has  settled  upon 
any  part  of  the  interlock,  the  former  is  in  possession  to  the 
extent  of  his  grant,  and  the  subsequent  entry  of  the  latter  upon 
the  interlock  ousts  the  other  only  to  the  extent  of  the  land 
actually  in  the  occupancy  of  the  junior  title-holder  by  resi- 
dence, improvement,  cultivation,  or  other  open,  notorious, 
and  habitual  acts  of  ownership  (98  Va.  417). 

There  is  no  adverse  possession  in  the  following  cases: 
(1)  Where  the  parties  claim  under  the  same  title;  (2)  where 
the  possession  of  one  party  is  consistent  with  the  title  of  the 
other,  as,  in  the  case  of  landlord  and  tenant,  principal  and 
agent,  trustee  and  beneficiary,  mortgagor  and  mortagee,  etc.; 

(3)  where  the  party  claiming  title  has  never,  in  contemplation 
of  law,  been  out  of  possession,  as,  in  the  case  of  joint  oc- 
cupants or  owners,  unless  indeed  in  the  case  of  actual  ouster, 
or  some  other  act  amounting  to  total  denial  of  the  other's 
right  (Code,  §5466) ;  or  in  the  case  of  lessor  and  lessee;  and 

(4)  where  the  one  in  possession  has  acknowledged  a  title  in 
the  other  party.    (See  2  M's  Real  Prop.,  §§1041-8.) 

§4.  Tide  by  pretcription. — Adversary  possession  and 
the  statute  of  limitations  as  hereinbefore  treated,  applies  to 
the  possession  of  lands ;  while  prescription  is  the  adverse  pos- 
session or  use  of  a  right  of  way,  or  other  easement  or  in- 
tangible interest  in  real  estate — see  Easements.  In  Virginia, 
title  by  prescription  is  presimied  after  20  years  of  honest,  un- 
interrupted, notorious,  exclusive,  and  adverse  enjoyment,  like 
in  the  case  of  adversary  possession  above.  (See  2  M's  Real 
Prop.,  §§1054-68.) 
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fl.  Wbo  may  administer  oaths  and  take  affldavits 

§2.  Affidavits  by  corporations  and  agents 

§3.  Fees  for  taking  and  certifying  affidavits 

f4.  Forms  of  affidavits 

§1.    Who  may  aAnmisier  oaths  and  take  affidavits. — 
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In  Virginia,  unless  of  such  a  nature  that  it  must  be  made  in 
court,  an  oath  may  be  administered  by  or  an  affidavit  made  be- 
fore a  justice  of  the  peace,  a  notary  public,  a  commissioner  in 
chancery,  a  court  by  its  judge,  a  derk  of  a  court,  or  his  deputy, 
a  clerk  of  a  city  council,  common  council,  or  board  of  alder- 
men, a  conmiissioner  appointed  bj  a  Governor  of  another 
state,  or,  in  case  of  a  survey  directed  by  a  court,  the  surveyor 
directed  to  make  the  survey.  (Code,  §§274,  3389, 2701.)  Where 
a  person  declares  he  has  religious  scruples  as  to  the  propriety 
of  taking  an  oath  he  may  instead  make  a  solemn  affirmation. 
(Code,  §278.)  In  the  case  of  an  affidavit,  a  notary  need  not 
state  when  his  conmiission  expires,  as  he  is  required  to  do 
in  the  case  of  acknowledgments. 

An  affidavit  is  an  oath  or  affirmation  reduced  to  writing, 
sworn  or  affirmed  to  before  some  officer  having  authority  to 
administer  it. 

Out  of  Virginia,  an  affidavit  may  be  made  before  any 
authorized  officer  of  such  state  or  country,  and  must  be  signed 
by  such  officer,  and  there  must  be  annexed  thereto  a  certificate 
of  the  derk  or  any  other  officer  of  a  court  of  record  of  such 
state  or  country,  under  an  official  seal,  verifying  the  geunine- 
ness  of  the  signature  of  the  first  mentioned  officer,  and  his 
authority  to  administer  an  oath;  but  in  case  of  a  notary,  it 
need  only  be  signed  by  him  under  his  official  seal,  no  other 
certificate  being  necessary.     (Code,  §275.) 

§2.  Affidavits  by  corpomtioiis  and  agentSd — By  section 
276  of  the  Code:  "An  affidavit  by  or  for  a  corporation  may 
be  made  by  its  president,  vice-president,  general  manager, 
cashier,  treasurer,  or  a  director,  without  any  special  authori- 
zation therefor,  or  by  any  person  authorized  by  a  majority  of 
its  stockholders  or  directors  to  make  the  same;  and  when  an 
affidavit  is  made  by  any  person  other  than  the  principal 
authorized  by  law  to  make  it,  such  person  shall  be  deemed  to 
have  been  the  agent  of  the  person  so  authorized  until  the  con- 
trary is  made  to  appear."    See,  also,  Corporations^  section  15. 

§3.  Fees  for  takm^  and  oertifyinff  affidavitSd — A  notary 
or  other  officer  taking  affidavits  of  witnesses,  should  state  at 
the  foot  thereof  his  fees.  The  fee  of  a  justice,  notary,  or  com- 
missioner for  administering  and  certifying  an  oath,  is  25 
cents;  in  case  of  affidavits  of  witnesses,  $1.00  for  the  first 
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hour  or  part  thereof,  and  at  the  rate  of  $1.00  for  each  ad«- 
ditional  hour.     (Code,  §§8480;  §3481,  as  amended  by  Acts 
1920,  p.  804 ;  and  §3482.) 
§4    Forms  of  affidavits. 

No.  1.    General  Fobm  of  an  Affidavit. 
Virginia,  County  (or  corporation)  of ,  to-wit: 

This  day,  A.  B.  personally  appeared  before  me,  J.  T.,  a  Justice  of 

the  peace  (or  notary  public,  or  clerk  of  the court,  or  cowi- 

missioner  in  chancery  of  the coi*rt),   for   the   county  and 

state  aforesaid  (or  "before  J.  T.,  a  surveyor  directed  by  the 

court  of  said  county  to  execute  an  order  of  survey  in  the  cause  of 
O.  P.  V.  X.  Y.,  pending  In  said  court"),  and  made  oath  (or  affirmation) 
that  the  following  facts  are  true  to  the  best  of  his  knowledge  and  be- 
lief:  (here  Insert  the  facts  sworn  to). 

Given  under  my  hand,  this  the day  of ,  192... 

J.  T.,  J.  P.  (or  other  official). 

Note: — ^The  person  making  the  affidavit,  usually  raises  his  right 
hand,  and  the  officer  administers  the  oath  as  follows: 

"You  do  solemnly  swear  (or  affirm)  that  this  statement  (ac- 
count, or  whatever  It  may  be)  Is  true,  so  help  you  Ck)d  (leaving  oft 
"so  help  you  Grod,"  in  case  the  party  merely  affirms);  to  which  the 
party  answers,  "I  do." 


No.  2.    Another  Fobm  of  an  Ajtidavit. 

I,  A.  B.,  of  the  county  (or  corporation)  of ,  in  the  state 

of ,  being  duly  sworn  (or  affirmed),  upon  oath  (or  affirmation), 

do  depose  and  say  as  follows,  to  the  best  of  my  knowledge  and  be- 
lief:    (Here  insert  the  facts  sworn  to).    This day  of 

192„?  A.  B. 

Virginia,  County  (or  corporation)  of ,  to-wlt: 

Sworn  to  (or  subscribed  and  sworn  to)  by  A.  B.,  before  me,  in 

my  county  (or  corporation)  aforesaid,  this  the day  of .. 

192...  J.  T.,  J.  P.  (or  other  officer). 

Or 
Sworn  to  by  A.  B.,  before  me,  J.  T.,  a  Justice  of  the  peace  (or  other 

officer)    of  county    (or  corporation),  in  said  county   (or 

corporation),  this  the day  of ,  192 

J.  T.,  J.  P.  (or  other  officer). 
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See  Riot^  Rount^  and  Unlawful  Aasemhly 
fl.    Definition  and  punishment 
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f  2.    How  suppressed 

18.    Form  of  "description"  in  warrant  or  indictment 


§1.  DeBnitioa  and  punishmeoLp-  An  affray  (from  a 
word  meaning  to  frighten)  is  a  common  law  misdemeanor,  in 
Virginia,  and  is  the  fighting  of  two  or  more  persons  in  a  pub- 
lic place  to  the  terror  of  the  people ;  or  the  appearing  in  public 
armed  with  dangerous  and  unusual  weapons,  in  such  a  man- 
ner as  to  cause  such  terror;  and  is  punishable  by  statute 
(§4782)  by  a  fine  of  not  over  $500,  or  jail  not  over  12  months, 
or  both. 

§2.  How  sappresaedL — A  private  person  may  and  a  con- 
servator of  the  peace  (e.  g.,  a  judge,  justice,  commissioner  in 
chancery,  sheriff,  constable,  or  notary)  must,  in  view  or  hear- 
ing of  an  affray,  part  the  combatants,  intercept  others  coming 
to  their  aid,  and  arrest  the  affrayers,  and  for  this  purpose  an 
officer  may  break  open  doors.  He  may  command  the  aid  of 
bystanders,  and  if  they  refuse,  they  are  punishable  by  a  fine 
of  not  over  $100  and  jail  not  over  6  months  (Code  §§4511-12). 
If  the  affray  occur  out  of  his  presence  or  hearing,  such  offi- 
cer cannot  arrest  without  a  warrant,  though  he  may  carry  be- 
fore justice  those  whom  the  persons  present  at  the  affray  have 
taken;  and  if  the  arrest  be  made  by  a  police  officer  of  a  city 
or  town  while  in  the  discharge  of  his  duty,  a  warrant  is  not 
necessary,  even  upon  trial,  unless  demanded  (Code,  §4991.) 
A  conservator  cannot  lay  hands  on  those  who  contend  with 
mere  hot  words,  without  any  threats  of  personal  violence,  but 
if  he  see  persons  upon  the  very  point  of  entering  into  an  affray, 
as,  where  one  shall  threaten  to  kill,  wound,  or  beat  another, 
he  may  carry  the  offender  before  a  justice  to  find  sureties  of 
the  peace;  and,  perhaps,  he  may  imprison  him  of  his  own 
authority  for  a  reasonable  time  till  the  heat  shall  be  over;  but 
(unless  in  said  instance)  the  officer  has  no  power  to  imprison, 
and  the  safer  course  is,  in  case  of  arrest,  forthwith  to  take  the 
offender  before  a  justice. 

If  a  person  in  the  presence  of  a  court  or  a  conservator  of 
peace,  make  an  affray,  or  threaten  to  kill  or  beat  another,  o/ 
to  commit  violence  against  his  personal  property,  or  contend 
with  angry  words  to  the  disturbance  of  the  peace,  he  may, 
without  process  or  other  proof,  be  required  to  give  a  bond  to 
keep  the  peace  (Code,  §4796). 
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§3.    Form  of  ^description''  in  warrant  or  indictment. 

No.  1.    Affbat  by  Fiohtino. 
(Code,  f  4782.) 

DESCRIPTION : 

"at  a  public  place,  together  with  one  D.  B.,  did  tumultuously  and  to 
the  terror  of  the  people,  make  an  affray  wherein  the  person  of  the 
said  A.  B.  was  beaten  and  abased  by  them  the  said  C.  D.  and  D.  B., 
without  any  lawful  or  sufficient  cause  given  to  them  or  either  of 
them  by  the  said  A.  B." 

Under  this  form  conviction  may  be  had  for  assault  and  battery. 


No.  2.     Affbat  by  Appeaaing  m   Public  Abmed. 

{Idem,) 
description: 
"did   make  an  affray  by  then  and   there   unlawfully  appearing   in 
public  armed  with  a  dangerous  and  unusual  weapon,  to-wit:    (here 
name  the  weapon),  to  the  great  terror  and  disturbance  of  the  people 
of  this  Commonwealth." 


AGE 
See  Minors^  Etc. 


§1.    Adult;   minor 

|2.    Responsibility  for  crime 

1 3.    Ages  in  other  cases 

§1.  Adult;  minora —  To  be  an  adult  one  must  be  21  years 
old,  which  occurs  on  the  first  moment  of  the  day  of  his  21st 
birthday,  and  not  on  the  preceding  day  as  commonly  stated. 
Under  21,  he  is  a  minor. 

§2.  Respcmsibility  for  crime. —  See  Criminal  Law  and 
Procedure. 

§3.  Ages  in  other  caset^^As  to  marirage,  the  boy  must 
be  14  and  the  girl  12,  before  they  are  capable  of  consenting, 
but  if  under  21,  they  must  have  consent  of  parent  or  guardian. 
At  14  a  girl  or  boy  may  choose  a  guardian.  As  to  a  will  of 
personal  property,  the  age  is  18.  To  vote  or  hold  office  gen- 
erally, a  person  must  be  21,  except  a  notary  must  be  18;  the 
Governor,  30 ;  a  congressman,  25 ;  a  U.  S.  senator,  30 ;  and  the 
President,  35.    The  age  for  state  military  service  is  18  to  45 ; 
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for  enlistment  in  the  U.  S.  army,  21  to  35,  in  U.  S.  navy,  over 
18,  without  consent  of  parent  or  guardian,  but  under  18,  with 
such  consent.  A  person  over  60  is  exempt  from  compulsory 
jury  service.  The  school  age  for  pupils,  is  7  to  20;  teachers 
must  be  18.  As  to  apprenticeship,  a  girl  is. bound  until  she 
is  18,  and  a  boy,  until  21 — see  Apprenticeship. 


AGENTS  AND  AGENCY 

< 

f  1.    Definition  and  classes 

|2.    Appointment  of  agent;    ratification 

§3.    Authority  of  agent 

§4.    Agents,  "general"  and  "special" 

15.    Agent's  liability  to  his  principal 

§6.    Agent's  liability  to  third  persons: 

(1)  Where  contract  is  in  agent's  own  name 

(2)  Where  the  principal  is  not  disclosed 

(3)  Where  the  agent  exceeds  his   authority 
f7.    Principal's  liability  to  third  persons 

(1)  Where  principal's  name  not  given 

(2)  Where  principal's  name  is  given 

(3)  Liability  for  wrongs 

18.    When  agency  terminated  or  ended: 

(1)  By  self  limitation 

(2)  By  death,  insanity,  or  bankruptcy 

(3)  By  the  principal 

(4)  By  the  agent 

§1*  Definitkm  and  dasses^-  In  law,  an  agent  (sometimes 
called  servant  or  employee)  is  one  authorized  to  act  for  an- 
other, called  the  principal  (or  master  or  employer),  and  the 
relation  between  them  is  known  as  agency.  The  law  of  agency 
is  based  upon  the  maxim,  that  he  who  does  an  act  through 
another  is  deemed  in  law  to  do  it  himself;  or,  more  briefly,  he 
^ho  acts  through  another  acts  through  himself.  Agency 
enters  into  nearly  all  of  the  relations  of  life ;  and  nearly  every 
one  of  us  every  day*acts  as  the  agent  of  some  one  else,  either 
as  clerk,  lawyer,  auctioneer,  broker,  commission  merchant,  or 
factor,  commercial  traveler,  or  book,  sewing  machine,  rental, 
or  labor  agent,  or  in  some  other  capacity.    Corporations  act 
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entirely  by  agents, — officers,  clerks,  etc.    A  minor  may  be  an 
agent,  but  he  may  end  the  agency  at  any  time. 

The  following  professional  agents  are  treated  under  their 
respective  heads : 

(1)  Commission  merchant,  or  factor,  who  is  one  who  re- 
ceives goods  or  merchandise  from  the  owners  to  sell  on  com- 
mission.   See  Commission  Merchant  or  Factor. 

(2)  Broker,  who  is  one  whose  business  is  to  bring  parties 
together  to  contract,  or  in  their  name  to  contract  for  them, 
in  some  line  of  business,  as,  stock  broker,  insurance  broker 
merchandise  broker,  money  broker,  real  estate  broker  or  agent, 
etc.    See  Brokers^  and  Real  Estate  Agent. 

(3)  Auctioneer,  who  is  one  who  represents  the  owners 
of  property  in  selling  the  same  to  the  highest  and  best  bid- 
der.   See  Aiu^tion  and  Auctioneer. 

§2.  Appointment  of  agent;  ratification.— An  agent  may 
be  appointed  orally  or  in  writing,  sometimes  by  a  power  of  at- 
torney (see  Power  of  Attorney). 

To  execute  a  deed  or  other  writing  under  seal,  his  author- 
ity must  be  under  seal.  A  writing,  however,  under  seal,  signed 
and  sealed  by  the  agent  in  the  principal's  name,  in  his  pres- 
ence and  by  his  request,  binds  the  principal.  But  a  contract 
required  by  law  to  be  in  writing  (Code,  §5561),  as  a  contract 
for.  the  sale  of  land,  etc.,  cannot,  it  would  seem,  be  executed 
by  an  agent  without  written  authority  from  his  principal 
(Chapman's  case,  24  S.  E.  261 ;  but  see  Davis'  case,  87  Va.  569) . 

An  agency  may  also  be  implied  from  the  conduct  and 
relations  of  the  parties,  e.  g.,  if  one  is  repeatedly  directed  to 
do  certain  things,  or  does  them  without  direction,  but  with 
the  knowledge  and  consent  of  the  principal,  persons  dealing 
with  him  in  that  way,  can  hold  the  principal  bound. 

If  one  acts  as  an  agent  for  a  named  principal,  without 
authority,  the  principal  may  adopt,  affirm,  or  ratify  the  act.  If 
a  ratification  is  made  under  amistake  of  any  material  fact,  it 
is  not  binding.  A  principal  cannot  ratify  part  and  reject  the 
rest.  If  an  agent  exceeds  his  authority,  the  principal  on  dis- 
covering the  facts  must  promptly  repudiate  the  act,  other- 
wise a  ratification  will  be  inferred,  as  it  will  be,  also,  if  he 
accepts  the  benefits  of  the  act.     Subsequent  ratification  is 
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equivalent  to  prior  authority,  and  when  once  made  it  cannot 
be  withdrawn.    (See  1  Min.  Inst.  226-8.) 

§3.  Authority  of  ageiit«^ — His  authority  depends  upon 
the  terms  of  his  appointment  or  employment.  Some  employ- 
ments give  wide  latitude  of  power,  leaving  much  to  the 
agent's  discretion;  others  give  a  very  limited  authority.  An 
agent  has  authority  to  do  all  that  is  necessary  or  usual  in  the 
business  for  which  he  is  employed.  It  is  specially  provided 
that  an  agent  to  conduct  a  mercantile  business  ^'shall  be  con- 
clusively presumed  to  have  the  right  to  buy  and  sell  upon  a 
credit  and  to  do  any  and  all  acts  in  the  conduct  of  such  busi- 
ness that  his  principal  could  do,  unless  his  appointment  shall 
be  in  writing,  duly  acknowledged,  setting  forth  fully  the  re- 
strictions upon  his  powers  and  recorded  in  the  deed  book,  in 
the  clerk's  office  of  the  county  or  corporation  in  which  such 
business  is  conducted,  and  unless  a  copy  of  such  power  be 
conspicuously  posted  in  the  place  of  business  conducted  by  such 
agent".    (Code,  §5223.) 

Secret  or  private  instructions  to  an  agent,  though  binding 
as  between  themselves,  have  no  effect  on  third  persons  not 
knowing  of  them,  and  so  do  not,  as  to  such  persons,  limit  the 
agent's  authority. 

Custom  or  usage  of  the  trade  or  business,  when  reason- 
able, uniform,  and  notorious,  and  not  contrary  to  law,  is  a 
part  of  an  agent's  authority. 

Where  an  agent  is  selected  for  his  ability  or  integrity,  and 
his  business  requires  the  exercise  of  discretion,  he  cannot  dele- 
gate his  authority  to  another,  unless  such  power  is  conferred 
expressly  by  the  principal,  or  is  afterwards  ratified  by  him, 
or  is  implied,  as,  where  the  business  is  of  such  a  character 
that  it  requires  such  delegation,  or  where  the  custom  and  usage 
of  the  trade  or  business  is  to  employ  sub-agents.  But  an  agent 
may  delegate  to  a  sub-agent  the  doing  of  acts  merely  mechani- 
cal, clerical,  or  ministerial,  involving  no  judgment  or  dis- 
cretion.    (See  1  Min.  Inst.  229-31.) 

§4.  Agents,  **gtioen!P*  and  ^spedaL**— Depending  upon 
the  extent  of  his  authority,  an  agent  is  either  general  or 
special — ^general,  where  he  is  authorized  to  transact  all  his  prin- 
cipal's business,  or  all  his  business  of  a  particular  kind,  as, 
managing  a  store,  renting  houses,  or  other  business;  and 
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special,  where  he  is  authorized  to  do  one  or  more  specific  acts 
for  his  principal  in  pursuance  of  particular  instructions,  as, 
to  buy  or  sell  a  house,  collect  a  note,  or  the  like.  This  dis- 
tinction is  important  as  to  the  extent  of  liability  of  the  prin- 
cipal for  the  acts  of  his  agent.  If  a  general  agent  exceeds  his 
authority,  the  principal  will  nevertheless  be  bound,  if  the  act 
is  within  the  apparent  scope  of  the  agent's  authority  and  such 
an  act  as  is  natural  and  usual  in  transacting  business  of  that 
kind.  Appointing  him  to  do  that  business,  is  saying  to  the 
world  that  he  has  all  authority  necessary  to  transact  it  in  the 
usual  way.  A  general  agent  to  sell,  may  do  whatever  is  usual 
or  customary  in  that  market  to  carry  out  the  object  of  his 
agency.  Thus,  a  general  agent  to  sell  personal  property  has 
power  to  make  such  warranties  with  reference  to  the  property 
as  are  usual  and  customary  in  the  like  sales  in  that  locality. 
A  secret  restriction  to  the  agent  as  to  warranties,  is  not  bind- 
ing on  the  buyer.  But  a  rental  agent  cannot,  without  special 
instructions,  sue  out  a  distress  warrant.  On  the  other  hand,  in 
the  case  of  a  special  agent,  he  who  deals  with  him  is  bound  to 
look  to  his  authority;  and  if  he  exceeds  or  disobeys  his  in- 
structions, the  principal  is  not  liable.  (See  1  Min.  Inst.  229- 
30.) 

§5.  Ag«nU  liabflity  to  his  prindpaL — ^An  agent  is  bound 
to  the  utmost  good  faith  and  zeal  toward  his  principal.  He 
must  not  take  any  secret  advantage  of  his  principal,  as,  by  also 
representing  the  other  party  to  the  transaction,  in  which  case, 
he  loses  his  compensation,  and  the  deceived  party  may  avoid 
the  agreement,  unless,  indeed,  both  parties  consent  to  the 
double  agency ;  neither  must  he  buy  from  or  sell  to  himself,  or 
take  any  secret  profits  or  benefits.  It  is  his  duty  to  obey  in- 
structions, and  to  use  reasonable  diligence,  care  and  skill, 
otherwise  he  is  liable  in  damage.  (See  1  Min.  Inst.  244-5.) 
It  is  specially  provided  (Code,  §5406)  that  if  he  "by  his 
^©gligence  or  improper  conduct  lose  any  debt  or  other  money", 
he  is  to  be  charged  with  the  amount,  with  interest. 

§6.  Agent's  liability  to  third  persons^ — An  agent  is  medi- 
ator between  two  parties,  and  when  his  mediation  is  finished, 
he  drops  out,  and  no  liability  attaches  to  him.  When  he  does 
become  liable,  it  is  in  the  following  cases: 

(1)     Where  contract  ia  in  agenfs  own  name. — ^A  contract 
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ought  to  show  that  it  is  the  contract  of  the  principal  through 
the  agent,  otherwise  the  agent  is  liable.  If  the  words  of 
promise  be  those  of  the  agent,  they  bind  him,  even  though  he 
annexes  the  word  "agent".  Thus,  "I  as  agent  for  P.  promise", 
"I  in  behalf  of  P.  promise",  "I  promise  that  P.  shall",  etc., 
are  all  personal  promises  of  the  agent.  Where  all  of  the  con- 
tract is  in  the  name  of  the  principal,  as  it  should  be,  it  may 
then  be  signed  either  as  "P.  by  A.,  agent",  or  "A.,  agent  for 
P".  Where  the  contract,  in  the  body  of  it,  instead  of  saying 
the  principal  promises,  says  "I  promise",  or  "we  promise"^ 
the  mode  of  signing  is  most  material.  It  it  is  signed  "P.  by 
A.,  agent",  the  principal  is  bound.  But  if  it  is  signed  "A.^ 
agent  fc^r  P.",  the  agent  is  bound,  and  he  alone  if  the 
promise  is  under  seal,  but  if  the  contract  is  not  under  seal  the 
principal  will  also  be  liable  if  the  contract  redounds  to  his 
benefit,  except  in  cases  where  the  contract  exceeds  the  agent's 
authority  or  the  credit  was  given  solely  and  expressly  to  him. 
And  even  where  the  credit  is  given  to  the  agent,  if  it  be  in 
ignorance  of  whom  the  principal  is,  although  with  acknowl- 
edgment that  the  agent  is  acting  for  someone,  and  much  more 
if  without  such  knowledge,  the  principal,  when  discovered,  is 
liable.  The  foregoing  rules  apply,  whether'  the  agent  be 
president,  director,  member  of  the  committee  of  an  associa- 
tion, incorporate  or  otherwise.  (See  1  Min.  Inst.  234-8.)  But  in 
the  case  of  conveyances,  the  law  (§5145)  provides  if  in  a  deed 
made  by  one  as  attorney  in  fact,  i.  e.,  by  an  agent  under  a 
power  of  attorney,  the  words  of  conveyance  or  the  signa- 
ture be  in  the  agent's  name,  it  is  as  much  the  prin- 
cipal's deed  as  if  the  words  of  conveyance  or  the  signature 
were  in  his  name  by  his  agent,  if  it  be  manifest  on  the  face  of 
the  deed  that  it  should  be  construed  to  be  the  principal's  deed 
to  give  effect  to  its  intent. 

But  in  the  case  of  government  agents,  they  are  not  liable 
even  though  the  contract,  either  under  seal  or  not,  be  in  their 
own  name,  unless  it  clearly  appears  that  he  intended  to  be- 
come liable. 

The  agent  is  not  allowed  to  show  by  evidence  that  he  signed 
as  agent  and  that  this  was  known  to  the  other  party.  The 
contract  must  speak  for  itself,  and  he  cannot  vary  a  written 
contract  by  oral  evidence.    But  such  evidence  may  be  used^ 


62  AGENTS  AND  AGENCY 

where  the  contract  is  not  under  seal,  in  order  to  give  the  prin- 
cipal the  benefit  of  the  contract,  or  to  hold  him  also  bound 
thereby.     (See  1  Min.  Inst.  234-6.) 

(2)  Where  the  principal  is  not  disclosed, — Here  the 
agent  is  liable,  and  the  principal  too  when  discovered,  if  the 
contract  be  not  under  seal.  This  liability  occurs  where  the 
agent  makes  a  fraudulent  misrepresentation  of  his  authority, 
where  he  knows  he  has  no  authority,  and  where  he  bona  fide 
believes  he  has  authority  but  has  not.  On  the  other  hand,  the 
principal,  when  the  contract  is  not  under  seal,  may  come  for- 
ward and  claim  the  benefit  of  his  agent's  transactions  in  his 
behalf,  yet  not  so  as  to  interfere  with  any  rights  which  may 
nave  previously  arisen  between  the  agent  and  a  third  persoiu 
But  where  one  has  expressly  contracted  in  writing  as  prin- 
cipal, another  person  cannot  prove  himself  to  be  principal,  for 
that  would  be  to  vary  the  written  contract  by  evidence.  (See 
1  Min.  Inst.  236-7.) 

(3)  Where  the  agent  exceeds  his  authority. — Here,  also, 
the  agent  is  liable.  For  a  criminal  act,  the  agent  alone  is  liable, 
unless  the  principal  commands  him  to  commit  it,  when  both 
are  liable. 

As  to  civil  injuries  or  wrongs,  called  in  law  torts,  com- 
mitted in  the  course  of  the  agent's  employment,  he  is  personal- 
ly liable,  as  the  principal  also  is,  unless  the  tort  be  wilful  or 
malicious,  in  which  case  the  principal  is  excused.  An  agent 
is  also  liable  for  injuries  resulting  from  his  fraud  or  negli- 
gence.   (See  1  Min.  Inst.  237-8.) 

§7.  Principal's  liability  to  third  persons^-The  rule  is 
different  where  the  principal's  name  is  undisclosed,  or  not 
given,  and  where  his  name  is  given. 

( 1 )  Where  principaVs  naTtie  not  given, — ^If  the  principal's 
name  is  undisclosed,  or  not  given,  at  the  time  of  the  trans- 
action, but  afterwards  is  discovered,  the  third  person  may 
within  a  reasonable  time  elect  to  hold  such  principal  liable,  and 
his  election  need  not  be  verbal  but  may  be  inferred  from  his 
conduct.  But, if  he  has  already  elected  to  hold  the  agent,  he 
cannot  hold  the  principal.  If  the  principal  has  paid  money 
over  to  the  agent  to  pay  a  third  party,  he  cannot  be  held  liable. 
The  principal  cannot  be  held  liable  on  a  writing  under  seal, 
unless  it  is  executed  in  his  name  by  his  agent  with  authority 
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under  seal,  and  as  to  a  negotiable  instrument,  only  those  in 
whose  name  the  writing  is  executed  can  be  held  liable  thereon. 
An  undisclosed  principal  cannot  be  held  liable,  except  where 
actual  authority  was  previously  conferred  upon  the  agent. 
(See  1  Min.  Inst.  225  and  seq.) 

As  to  mercantile  business,  the  law  (§5224)  provides  that 
if  a  person  transacts  business  as  a  trader,  with  the  addition 
of  the  words  "agent"  or  "factor",  and  fails  to  disclose  the 
name  of  his  principal  by  a  conspicuous  sign  at  the  place  of 
business,  and  also  by  a  notice  published  for  two  weeks  in  the 
local  newspaper,  if  any ;  or  if  a  person  transacts  such  business 
is  his  own  name,  without  the  addition  of  the  words  "agent" 
or  factor", — all  the  property,  stocks,  bonds,  notes,  account,  etc., 
acquired  or  used  in  such  business  shall,  as  to  his  creditors,  be 
liable  for  his  debts,  and  this  is  true  even  though  the  creditor 
knows  who  the  principal  is;  but  this  law  does  not  apply  to  a 
licensed  auctioneer  or  a  commission  merchant. 

(2)  Where  principalis  name  is  given, — ^A  principal,  in 
whose  name  a  contract  is  made,  is  liable  to  a  third  person  as 
though  he  had  made  the  contract  in  person,  provided  there 
was  real  or  apparent  authority  to  do  the  act,  or,  there  being  no 
such  authority,  the  principal  afterwards  ratified  his  agent's 
act;  but  the  principal  is  not  bound  by  the  unauthorized  as- 
sertions of  authority  made  by  his  agent;  yet  the  admissions  of 
the  agent  are  binding  on  the  principal  when  made  in  reference 
to  the  act  which  he  is  authorized  to  do.  Notice  s:iven  to  an 
agent  while  acting  as  such  is  notice  to  the  principal,  ana  the 
knowledge  of  the  agent  which  he  possesses  at  the  time  of  the 
transaction  will  be  imputed  to  the  principal,  unless  it  is  his 
duty  not  to  disclose  it,  or  he  is  known  to  be  acting  against  the 
principal's  interest.    (See  1  Min.  Inst.  231  and  seq.) 

As  to  the  rule  in  case  of  general  and  special  agents,  see 
section  4,  above. 

(3)  Liability  for  wrongs, — ^The  principal  is  liable  t> 
third  persons  for  wrongs,  or  torts,  committed  by  an  agent 
within  the  scope  of  his  authority,  as  by  his  fraud,  ignorance,, 
unskilfulness,  or  neglect ;  but  he  is  not  liable  for  injuries  aris- 
ing from  the  neglect,  unskilfulness,  or  ignorance  of  a  fel- 
low-servant, except  in  the  case  of  a  railroad  company.  Neither 
is  he  liable  for  the  agent's  wilful  and  malicious  torts,  except 
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in  the  case  of  commou  carriers  of  goods,  inkeepers,  and  a  few 
other  exceptions.  See  Common  Carrier;  Death  by  Wrongfvl 
Act^  etc.;  Employer  and  Employee;  Torts. 

§8.  When  ai^ency  termiiiated  or  endedL — A  n  a  g  ency 
may  be  terminated  or  ended  in  several  ways,  as  follows : 

(1)  By  self-limitation. — ^Where  the  time  fixed  for  the 
agency  has  expired,  or  where  the  object  of  the  agency  is  ac- 
complished, the  agency  of  course  ceases. 

(2)  By  death,  inaar^ity,  or  bankruptcy. — ^The  death,  in- 
sanity, or  bankruptcy  of  the  principal  or  agent  also  termi- 
nates the  agency,  except  where  the  agency  is  coupled  with  an 
interest,  or  is  given  to  secure  or  effect  some  benefit  besides  the 
agent's  compensation,  as,  where  an  agent  is  authorized  to  sell 
real  or  personal  property,  or  to  collect  a  claim  and  apply  the 
proceed  to  the  payment  of  a  debt,  or  is  authorized  to  confess  a 
judgment,  etc.;  and  in  the  case  of  the  principal's  death,  the 
agency  (if  not  coupled  with  an  interest)  is  ended  even  though 
•the  authority  be  given  for  a  valuable  consideration,  for  an 
-agent  cannot  act  in  the  name  of  a  dead  man. 

The  agency  is  "coupled  with  an  interest"  where  the  es- 
tate or  interest  on  which  the  agent's  power  is  to  be  exercised 
passes  with  the  power  and  vests  in  the  agent,  so  that  he  has 
:such  an  interest  or  estate  in  the  thing  which  is  the  subject  of 
^he  agency  that  he  can  exercise  authority  over  it  in  his  own 
name, — as,  in  the  case  of  a  deed  of  trust,  which  may  be  en- 
forced after  the  principal's  death. 

(3.)  By  the  principal. — The  principal  has  power  to  re- 
voke or  end  the  authority  of  an  agent  at  any  time,  except 
where  the  agency  is  coupled  with  an  interest,  or  where  the 
authority  is  given  for  a  valuable  consideration  in  order  to  se- 
cure or  effect  some  benefit  besides  the  agent's  compensation; 
and  though  he  has  the  power,  yet  he  has  not  the  right  and  is 
liable  for  any  damages  sustained  by  the  breach  of  his  con- 
tract of  employment, — as,  where  he  revokes  the  agency  after 
the  agent  has  commenced  his  work  but  before  the  term  of  the 
agency  has  expired,  etc.  He  is  not  liable  where  the  agent  has 
broken  his  contract  by  incompentency  or  otherwise,  nor  where 
he  is  an  agent  for  an  indefinite  period,  or  at  the  will  of  either 
party. 

Where  the  principal  revokes  an  agent's  authority  he  must 
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give  him,  and  also  the  public  (especially  persons  accustomed 
to  deal  with  the  agent),  notice  of  the  fact.  And  his  bona 
fide  acts  until  he  receives  such  notice,  and  the  bona  fide  trans- 
actions of  third  persons  with  him  as  agent,  in  the  absence  of 
notice  to  such  persons,  or  to  the  public,  through  newspaper 
or  otherwise,  will  be  binding  upon  the  principal. 

An  agency  may  be  expressly  revoked  or  ended  by  writing 
or  word  of  mouth ;  or  the  revocation  may  be  implied  from  the 
words  and  conduct  of  the  principal  which  show  that  he  intends 
the  agency  to  cease. 

(4)  By  the  cogent. — ^The  agent  has  power  to  renoimce  or 
end  an  agency  at  any  time ;  but  he  may  not  have  the  right  to 
do  so,  in  which  case  he  is  liable  in  damages.  He  has  the  right, 
and  is  not  liable,  where  the  principal  has  broken  the  contract, 
or  where  the  agency  is  for  an  indefinite  period,  or  for  a  defi- 
nite period  but  without  consideration,  or  where  it  is  at  the 
will  of  either  party.  He  is  liable  where  the  agency  is  for  a 
valuable  consideration  or  if  he  quits  after  he  has  commenced 
the  work  of  the  agency.  In  all  cases  where  he  renounces  the 
agency,  he  must  give  notice  to  the  principal;  otherwise  he 
will  be  liable  for  any  damages  that  may  result,  especially 
where  his  failure  to  give  notice  is  fraudulent.  As  to  third  per- 
sons, notice  is  not  usually  required  in  the  case  of  a  special 
agent.    (See  1  Min.  Jnst.  245-60.) 


AGKICULTURE 

f  1.  Board  of  Agrlcalture 

|2.  Commissioner  of  Agricalture 

f  3.  State  Live  Stock  Sanitary  Board 

{4.  Federal  co-operation 

f  5.  Teaching  agriculture 

{6.  Analysis  of  soil  and  minerals 

f  7.  Miscellaneous  provisions 

§1.  Board  of  agricolture^— The  Department  of  Agricul- 
ture and  Immigration  of  the  State  is  under  the  management 
and  control  of  a  Board  of  Agriculture,  composed  of  practical 
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farmers,  one  from  each  congressional  district,  appointed  by 
the  Governor,  together  with  the  president  of  the  Virginia 
Agriculture  and  Mechanical  College  and  Polytechnic  In- 
stitute, who  shall  hold  at  least  three  meetings  a  year,  and  serve 
without  pay,  except  expenses.  The  board  has  charge  of  all 
matters  for  the  promotion  of  agriculture  in  the  State,  may  es- 
tablish experiment  stations,  and  has  charge  of  all  the  funds 
of  the  department,  which  are  appropriated  by  them.  (Code, 
§§1099-1103.) 

For  the  purpose  of  promoting  immigration  $10,000  is  ap- 
propriated (Code,  §1104).  For  promoting  agriculture,  the 
Virginia  State  Agricultural  Experiment  Station  at  Blacks- 
burg,  Virginia,  co-operates  with  the  United  States  Govern- 
ment. And  for  experimental  and  demonstration  work  in  the 
counties,  as,  corn  clubs,  etc.,  the  board  of  supervisors  may  ap- 
propriate county  funds,  not  exceeding  $1,000.  (Code,  §§868-9, 
921-6,  2734.) 

§2.  Commissioner  of  Agriculture^ — The  executive  officer 
of  the  Board  is  a  Commissioner  of  Agriculture  and  Immigra- 
tion, an  elective  and  salaried  officer,  who  has  to  assist  him 
four  clerks,  two  stenographers,  a  State  Chemist  with  four  as- 
sistants, and  a  laboratory  janitor.  The  commissioner  sees 
that  the  orders  of  the  board  are  carried  out,  and  has  immedi- 
ate direction  of  all  the  work  of  the  department.  He  is  to  pro- 
mote improvement  of  agriculture,  look  after  the  interests  of 
the  farmer  as  to  fertilizers  and  compost,  seeds,  and  food  pro- 
ducts, milk  and  beef  cattle,  butter,  stock,  timber  and  minerals, 
and  compile  a  handbook  of  the  advantages  of  the  several 
counties,  to  attract  capital  and  immigration.  He  shall  also 
hold  or  cause  to  be  held,  farmers'  institutes  in  each  congres- 
sional district.  He  is  to  make  an  annual  report  to  the  Gover- 
nor, which  is  printed  and  may  be  had  on  application  to  his 
office.     (Code,  §§1104-9.) 

The  Commissioner  and  Board  of  Agriculture  are  also  to 
provide  for  the  manufacture  and  distribution  at  cost  to  any 
citizen  applying  therefor,  of  serum  for  the  prevention  and 
treatment  of  hog  cholera.     (Code,  §§1283-6.) 

Provision  is  also  made  for  the  commissioner  and  board, 
with  the  State  Pathologist  at  the  Virginia  Polytechnic  In- 
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stitute,  to  take  necessary  steps  to  prevent  the  spread  of  blight 
to  chestnut  trees.     (Code,  §§1287-8.) 

The  Commissioner  of  Agriculture  is  directed  to  collect  a 
museum  of  birds,  animals,  minerals,  plants,  and  woods;  and 
also  to  ship  specimens  of  natural  history  out  of  the  State,  to 
be  mounted,  or  for  state  exhibition.    (Code,  §1282.) 

§3.  State  Live  Stock  Sanitary  BoardL — ^The  Board  of 
control  of  the  experiment  station  is  also  the  State  Live  Stock 
Sanitary  Board,  whose  duty  is  to  protect  the  domestic  ani- 
mals of  the  State  from  all  contagious  or  infectious  diseases 
of  a  malignant  character,  and  for  this  purpose  he  is  to  estab- 
lish quarantine  lines  and  sanitary  rules  and  regulations.  He 
appoints  a  State  Veterinarian,  who  is  to  carry  out  the  rules 
and  regulations  of  the  board,  and,  at  the  conmiand  of  the 
board,  is  to  go  and  examine  such  diseased  domestic  animals  and 
report.  Also,  upon  report  of  a  citizen,  the  board  of  super- 
visors of  a  county  may  establish  temporary  quarantine  against 
contagious  or  infectious  diseases  among  live  stock,  and  report 
to  the  experiment  station.    (Code,  §§906-20.) 

Under  the  direction  of  the  Live  Stock  Sanitary  Board  and 
the  State  Dairy  and  Food  Commissioner,  the  State  Veterinar- 
ian and  the  veterinarian  of  the  Virginia  Experiment  Station 
shall,  from  time  to  time,  make  examination  and  test  dairy 
cattle  for  the  purpose  of  controlling  tuberculosis  among  the 
dairy  cattle  of  the  State.    (Code,  §§920,  1224.) 

The  State  accepts  the  rules  and  regulations  prepared  by 
the  United  States  Commissioner  of  Agriculture,  under  act  of 
Congress  for  the  establishment  of  a  bureau  of  animal  in- 
dustry for  the  suppression  of  contagious  diseases  among  do- 
mestic animals,  and  co-operate  with  the  United  States  authori- 
ties enforcing  the  said  act.    (Code,  §1289.) 

§4.    Federal  co-eperatioik — See  Code,  §§869,  922-5. 

§5.  Teaching  agricalture^ — Besides  the  farmers  insti- 
tutes the  law  (Code,  §§1108,  537),  provides  for  at  least  one- 
fourth  of  the  school  time  be  given  to  instruction  in  agricul- 
ture, domestic  arts,  sciences,  and  manual  training,  in  at  least 
one  public  high  school,  to  be  selected  by  the  State  Board  of 
Education,  in  each  congressional  district,  and  for  this  pur- 
pose not  less  than  five  acres  of  land  is  to  be  leased,  purchased 
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or  donated,  with  suitable  buildings  and  other  equipments. 
(Code,  §§713-18.) 

§<•  Analysis  of  soil  and  minerals.^ — The  State  Chemist 
will  analyze  free  of  charge  specimens  of  soil  sent  him,  and 
recommend  what  fertilizers  it  needs  for  the  different  crops. 
(Code,  §1280.) 

The  State  Board  of  Agriculture  will  have  assayed  or  ana- 
lyzed minerals  sent  them.     (Code,  §1281.) 

§7.  MIscellaneoiis  provisions^ —  ( 1 )  Ins  pection  and 
analysis  of  convmercial  fertilizers. — See  Code,  §§110-31,  and 
Acts  1920,  107,  amending  §§1110-13,  1119,  and  repealing 
§§1116,  1126-31. 

(2)  Inspection  and  analysis  of  agricultural  lime. — See 
Code,  §§1132-7,  and  Acts  1920,  p.  241,  amending  §1134. 

(3)  Inspection  and  analysis  of  agricultural  seed. — See 
Code,  §§1138-54,  and  Acts  1922  (for  inspection  of  seed  Irish 
and  sweet  potatoes.) 

(4)  Inspection  and  analysis  of  stock  and  poultry  food. — 
See  Code,  §§1229-49,  and  Acts  1922,  amending  §1245-8. 

(5)  Sale  of  farm  products. — See  Code,  §§1250-65,  and 
Acts  1920,  p.  531,  amending  §§1257-8,  1260-1,  1264-5. 

See,  also,  Farmers  ^^Co-operative  Marketing  Act.^^ 

(6)  Lim^  grinding.— ^e&  Code,  §§1266-71. 

(7)  Veterinary  medicine  and  surgery. — See  Code, 
§§1272-9. 

(8)  WareJiouse  receipts. — See  Warehouse  Receipts. 

(9)  Inspection  and  other  matters  concerning  tobcLCCO. — 
See  Code,  §§1348-99,  and  Acts  1920,  p.  591,  amending,  §§1362-5. 

(10)  Inspection  of  flour  and  other  commodities. — See 
Code,  §§1400-43. 

(1)     Timber  lands.— See  Code,  §§1444-54. 
(12.)     Labels  and  trade  marks. — See  Code,  §§1455-63, 
and  Trade-Marks. 

(13)  Weights  and  measures. — See  Code,  §§1464-85,  and 
Acts  1920,  pp.  591  and  244,  amending  §§1365  and  1471,  re- 
spectively; see,  also  Weights  and  Measures. 

(14)  Truck  experiment  stations. — See  Acts  1920,  p.  390. 

(15)  Sale  of  indifferervt  a/nd  worthless  vegetable  seed 
prohibited. — See  Acts  1922. 

(16)  Crop'pests^ — See  State  Officers  and  Boards. 
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ALIEN 

{1.    Who  is  an  alien 
|2.    Rights  of  an  alien 

§1.  Who  is  an  aCen? — ^An  alien  is  one  born  outside 
the  jurisdiction  of  the  United  States,  and  whose  father,  at  the 
time  of  his  birth,  was  not  a  citizen  of  the  United  States,  and 
who  has  not  been  naturalized.  (U.  S.  Constitution,  14th 
Amend.,  §1;  U.  S.  Rev.  Stat.,  §§1922,  1993;  Code  §62.)  See 
Citizen. 

§2.  Rights  of  an  aUeiu—  He  has  not  political  rights,  so 
he  cannot  vote,  hold  office,  or  serve  as  juror.  An  alien,  who  is 
not  an  enemy,  i.  e.,  one  whose  country  is  at  peace  with  this 
country,  is  for  the  most  part,  entitled  to  the  same  rights  and 
privileges  as  a  citizen.  He  may  contract  and  be  contracted 
with,  sue  and  be  sued,  acquire  and  transfer  property;  and  as 
to  real  estate  the  statute  changes  the  common  law  by  pro- 
viding that,  "Any  alien,  not  an  enemy,  may  acquire  by  pur- 
chase or  descent,  and  hold  real  estate  in  this  State;  and  the 
same  shall  be  transmitted  in  the  same  manner  as  real  estate 
held  by  citizens".  (Code,  §66.)  And  it  makes  no  difference 
that  any  ancestor  of  his  through  whom  he  receives  an  estate 
by  descent,  is  or  has  been  an  alien.  (Code,  §5267.)  But  an 
alien,  though  naturalized,  cannot  be  President  of  the  United 
States,  for  he  must  be  a  "natural  bom  citizen".  (U.  S.  Const., 
art.  2,  §1.)  An  alien  enemy,  of  course,  has  none  of  the  rights 
or  privileges  of  alien  friends;  yet  the  humanity  of  modern 
times  will  protect  his  person  and  property  until  he  can  get 
out  of  the  country,  (U.  S.  Rev.  Stat.,  §§4067-70.) 


ALIMONY 


{1.    Deflnition 

|2.    Temporary  alimony 

{3.    Permanent  alimony 

§1.  Definitioiu— Alimony  is  the  allowance  made  by  court 
to  a  wife  from  her  husband's  estate  or  income,  for  her  main- 
tenance, or  support. 
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§2.  Temporary  alimony. — Alimony  pendente  lite,  or  tem- 
porary alimony,  is  the  allowance  which  the  court,  or  judge  in 
vacation,  may  make  at  any  time  pending  a  suit  for  divorce, 
for  the  maintenance  of  the  wife  and  to  enable  her  to  carry  on 
the  suit.  (Code,  §5107.)  Such  alimony  is  granted  almost  as 
a  matter  of  course,  unless  the  wife  has  ample  means  of  her 
own.  But  the  trial  court  cannot  compel  the  husband  to  pay 
such  alimony  pending  an  appeal  from  a  decree  allowing  the 
alimony.  The  amount  of  such  alimony  is  determined  by  all 
the  circumstances  of  the  case,  and  is  usually  about  one-fifth 
of  their  joint  income.    (See  some  Virginia  digest.) 

§3.  Permanent  alimooyd — Permanent  alimony  is  the 
sum  ordered  to  be  paid  by  the  husband  to  the  wife  periodically 
during  their  joint  lives  or  their  separation;  or  such  part  of 
the  real  and  personal  estate  of  the  husband  as  the  court,  upon 
decreeing  a  dissolution  of  a  marriage  or  upon  decreeing  a 
divorce,  may  see  fit  to  allow  her.  Upon  such  decree,  the 
court  may  also  decree  as  to  the  care,  custody,  and  support  of 
the  minor  children,  which  decree  the  court  may  afterwards 
alter  as  the  circumstances  of  the  parents  and  the  benefit  of 
the  children  may  require.  (Code,  §5111.)  Alimony  may  also 
be  allowed,  in  Virginia,  in  a  suit  brought  for  that  special  pur- 
pose, where  the  misconduct  of  the  husband  drives  the  wife 
from  her  home  or  he  turns  her  out  of  doors.  But  no  alimony 
will  be  decreed  to  a  wife  who,  without  adequate  reason,  de- 
serts her  husband  and  refuses  to  live  with  him;  nor  is  it  an 
adequate  excuse  for  such  desertion,  that  he  is  rude  and  dicti- 
torial  in  his  speech,  exacting  in  his  demands  upon  her,  penu- 
rious and  close,  and  sometimes  unkind  and  negligent  in  his 
treatment  of  her. 

The  amount  of  permanent  alimony  is  in  the  sound  dis- 
cretion of  the  court,  upon  view  of  all  circumstances  of  the 
case.  The  wife  is  given  a  support  corresponding  to  her  hus- 
band's condition  in  life,  and  his  wealth  and  resources,  in- 
cluding his  and  her  earnings,  or  ability  to  earn  money.  The 
amount  is  usually  fixed  from  one-half  to  one-third — often- 
times two-fifths  of  their  joint  income.  (See  some  Virginia  di- 
gest.) 
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ALTEKATION  OF  WKITINGS 

{1.    Immaterial  alterations 
1 2.    Material  alterations 

§1.  Immaterial  altemtioiis.^ — Not  every  alteration  of  a 
writing  is  material  and  fatal.  Some  are  immaterial,  and  do 
not  avoid  the  writing.  They  are  immaterial  if  they  do  not 
change  the  legal  effect  of  the  writing;  as,  altering,  inserting, 
or  erasing  words  without  changing  the  legal  sense  or  effect. 
(2  M's.  Real  Prop.,  §§1191-2.) 

§2.  Material  alterations^ —  A  material  alteration  is  one 
that  changes  the  legal  effect  of  the  writing,  and  so  makes  it 
void.  In  order  to  constitute  a  material  alteration  in  a  writ- 
ing, the  change  m,ust  be  made,  (1)  after  it  is  executed;  (2) 
intentionally;  (3)  by  one  having  an  interest  in  it;  and  (4) 
without  the  consent  of  the  party  bound  by  it.  If  an  altera- 
tion possesses  all  of  these  requisites,  a  recovery  cannot  be  had 
upon  either  the  altered  or  the  original  writing;  and  there  is 
no  distinction  between  sealed  and  unsealed  instruments  in 
this  respect.  Thus :  the  alteration  of  a  bond  making  it  bear 
a  higher  rate  of  interest;  changing  the  amount  of  an  en- 
dorsed note;  making  a  note  negotiable;  altering  it  so  as  de- 
stroy or  change  its  negotiability ;  changing  the  date  of  a  note 
or  other  security,  the  time  of  payment,  the  place  of  pay- 
ment, or  amount  to  be  paid  (either  by  lessening  or  increasing 
the  principal) ;  by  changing  the  rate  of  interest  or  adding  a 
provision  for  interest ;  by  adding  to  or  withdrawing  from  an 
instrument  the  name  of  a  maker  or  drawer;  or  changing  the 
name  of  the  payee  of  an  incomplete  negotiable  note.  As  to  a 
negotiable  instrument,  the  law  expressly  provides  "that  any 
alteration  which  changes:  (1)  the  date;  (2)  the  sum  payable, 
either  for  principal  or  interest;  (3)  the  time  or  place  of  pay- 
ment; (4)  the  members  or  relations  of  the  parties;  (5)  the 
medium  or  currency  in  which  payment  is  to  be  made,  or  which 
adds  a  place  of  payment  where  no  place  of  payment  is  specified, 
or  any  change  or  addition  which  alters*  the  effect  of  the  instru- 
ment in  any  respect,  is  a  material  alteration".  The  law  fur- 
ther provides  that,  "where  a  negotiable  instrument  is  ma- 
terially altered  without  the  assent  of  all  parties  liable  there- 
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on,  it  is  avoided,  except  as  against  a  party  who  has  himself 
made,  authorized,  or  assented  to  the  alteration  and  subsequent 
endorsers'' ;  but  if  the  altered  instrument  ^^is  in  the  hands  of 
a  holder  in  due  course,  not  a  party  to  the  alteration,  he  may 
enforce  payment  thereof  according  to  its  original  tenor". 
(Code,  §§5686-7.)  If  the  alteration  of  a  writing  is  made  by 
one  not  a  party  to  the  contract ;  or  was  not  made  intentionally, 
but  by  accident  or  mistake;  or  if  made  with  the  consent  of 
the  party  claiming  a  discharge;  or  if  it  is  afterwards  ratified 
by  the  party,  the  writing  is  not  void.  Even  though  the  al- 
teration was  without  fraudulent  intent  and  innocently  made, 
yet  if  it  was  done  intentionally,  the  writing  is  void;  but  a 
recovery  may  be  had  on  the  original  consideration  for  the 
writing.  An  innocent  alteration  may  be  erased  before  trans- 
fer.  If  the  alteration  is  fraudulent,  it  is  forgery.  See  Forgery. 

The  alteration  of  a  deed  of  conveyance,  deed  of  trust, 
lease,  or  bill  of  sale,  has  no  effect  on  the  validity  thereof  as 
originally  written,  except  that  unperformed  covenants  or 
agreements  therein  are  void ;  but  the  burden  is  upon  the  party 
claiming  under  it  to  show  what  the  original  contents  were. 
(2  M's.  Keal  Prop.,  §§1191-2.) 

§3.  Burden  of  proof  as  to  alteratioiu — The  burden  is 
upon  the  party  offering  in  evidence  a  writing,  sealed  or  un- 
sealed (including  receipts),  to  explain  any  appearance  of  al- 
teration on  its  face ;  either  by  the  alteration  having  been  noted 
as  made  before  signing,  or  other  positive  evidence  to  the  same 
effect,  or  by  the  handwriting  and  ink  being  the  same  with  the 
body  of  the  instrument.  Every  such  alteration  detracts  from 
its  credit  and  renders  it  suspicious,  and  this  suspicion  the 
party  claiming  under  it  is  ordinarily  held  bound  to  remove. 
But  where  a  party  demands  the  production  of  a  written  con- 
tract mentioned  by  a  witness,  the  other  party,  who  does  not 
claim  under  it,  does  not  have  to  explain  any  appearance  of 
alteration  on  its  face.  So  where  an  alteration  of  a  writing  is 
made  before  execution,  that  fact  should  be  noted  at  the  end 
of  the  writing  either  before  the  signatures,  or  if  it  is  wit- 
nessed, above  the  place  where  the  witnesses  are  to  sign,  or,  if 
it  is  acknowledged,  in  the  acknowledgement,  as  ^^acknowledge 
the  same  with  all  the  alterations  and  interlineations  therein.^' 
(2  M's.  Real  Prop.,  §§1191-2.) 
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§4  Fining  ap  blanks^— As  to  negotiable  instruments,  the 
law  provides  that  where  an  instrument  ^4s  wanting  in  any 
material  particular,  the  person  in  possession  has  a  prima  facie 
authority  to  complete  it  by  filling  up  the  blanks  therein.  And 
a  signature  on  a  blank  paper,  delivered  by  the  person  making 
the  signature  in  order  that  the  paper  may  be  converted  into 
a  negotiable  instrument,  operates  as  a  prima  facie  authority 
to  fill  it  up  as  such  for  any  amount.  In  order,  however,  that 
any  such  instrument,  when  completed,  may  be  enforced  against 
any  person  who  became  a  party  thereto  prior  to  its  comple- 
tion, it  must  be  filled  up  strictly  in  accordance  with  the  author- 
ity given  and  within  a  reasonable  time.  But  if  any  such  in- 
strument, after  completion,  is  negotiated  to  a  holder  in  due 
course,  it  is  valid  and  effectual  for  all  purposes  in  his  hands, 
and  he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in 
accordance  with  authority  given  and  within  a  reasonable  time". 
But  ^^where  an  incomplete  instrument  has  not  been  delivered, 
it  will  not,  if  completed  and  negotiated  without  authority,  be 
a  valid  contract  in  the  hands  of  any  holder  as  against  any 
person  whose  signature  was  placed  thereon  before  delivery". 
^^Where  an  instrument  expressed  to  be  payable  at  a  fixed  period 
after  date,  or  where  the  acceptance  of  an  instrument  payable 
at  a  fixed  period  after  sight,  is  imdated,  any  holder  may  in- 
sert therein  the  true  date  of  issue  or  acceptance,  and  interest 
shall  be  payable  accordingly.  The  insertion  of  a  wrong  date 
does  not  avoid  the  instrument  in  the  hands  of  a  subsequent 
holder  in  due  course,  but  as  to  him,  the  date  so  inserted  is  to 
be  regarded  as  the  true  date".  (Code,  §§5576-7.)  As  to  bonds 
and  deeds,  blanks  therein  cannot  be  filled  with  material  mat- 
ter unless  authorized  by  writing  under  seal,  or  filled  in  the 
presence  of  the  obligor  or  grantor  by  his  direction.  Where 
a  bond  complete  on  its  face,  yet  executed  on  condition  that 
other  sureties  sign  it  before  its  delivery,  is  delivered  to  the 
obligee,  who  was  not  informed  of  the  condition,  the  bond  is 
binding  on  the  sureties.  Filling  in  the  date  of  a  deed  is  not 
material.     (2  M's.  Real  Prop.,  §1192.) 
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ANIMALS,  FOWLS,  ETC. 

See  Dogs 

|1.    Ownership  of  offspring 

1 2.    Hire  and  use 

{3.    Feeding  or  pasturing  animals 

{4.    Breeding  of  animals 

{5.    Diseases  of  animals 

{6.    Dead  animals 

{7.    Estrays.    See  Finding  Property 

{8.    Animals  running  at  large 

|9.    Injuries  by  animals 

(1)  Vicious  animals 

(2)  Trespassing  animals 
f  10.    Injuries  to  animals 

(1)  Injuries  generally 

(2)  Injuries  by  railroad  company 

(3)  Injuries  to  animals  in  shipment.    See  Common  Carrier 
{11.    Cruelty  to  animals 

(1)  Cruelty  to  animals  generally 

(2)  Fighting  animals 

(3)  Horse  racing.    See  Code,  {{  4682-3 

(4)  Shooting  pigeons,  fowls,  etc.,  for  amusement 
1 12.    Offenses  as  to  anlinals 

(1)  Stealing  certain  animals 

(2)  Stealing,  injuring,  or  killing  dogs 

(3)  Poisoning,  killing,  maiming,  or  disfiguring  animals  or 

fowls 

(4)  Driving,  etc.,  animals  on  railroad  track 

(5)  Buggery  or  bestiality.     See  Buggery 

(6)  Leading  or  driying  a  bear  along  a  street  or  road 

(7)  Horse  racing  on  road  or  bridge  or  betting  thereon 

(8)  Driving  sheep  along  the  road  ten  miles  without  brand- 

ing them 

(9)  Dead  animals 

§1.  Ownership  of  offspring.--  The  general  rule  is  the  off- 
spring or  increase  of  an  animal  belongs  to  the  owner  of  the 
mother,  in  pursuance  of  the  maxim  ^'the  offspring  follows  the 
dam";  but  if  she  have  offspring  while  hired  to  a  person  for  a 
given  period,  it  belongs  to  such  person;  in  case  of  a  loan 
simply,  it  belongs  to  the  owner.  Where  the  mother  is  sold 
with  a  reservation  of  title  or  lien,  the  offspring  bom  before 
full  payment  belongs  to  the  seller  until  the  purchase  price  is 
paid.  Where  a  deed  of  trust  is  given  on  the  mother,  there  is 
also  a  lien  on  the  offspring,  born  after  its  execution,  until  the 
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debt  is  paid,  even  though  the  deed  of  trust  does  not  mention 
the  offspring;  but  as  against  a  bona  fide  purchaser  without 
notice,  or  an  attaching  creditor,  the  lien  does  not  last  longer 
than  when  the  offspring  is  or  should  be  weaned,  unless,  of 
course,  the  lien  on  the  offspring  is  provided  for  in  the  deed 
of  trust.  This  lien,  if  given  before  the  docketing  of  the 
lien  for  the  get  of  the  offspring,  has  priority  over  it.  See 
Liens  of  Mech/imcs  and  Others^  section  24.  Persons  owning 
live  stock  for  life  or  during  widowhood  or  for  other  limited 
time,  are  entitled  to  the  increase  during  that  time.  (See 
general  common  law  authorities.) 

§2.  Hire  and  use.— A  person  hiring  out  an  animal  im- 
pliedly warrants  that  the  same  is  reasonably  fit  and  suitable  for 
the  work  intended.  He  is  also  bound  to  make  known  any  vicious 
habits  of  the  animal.  On  the  other  hand,  the  party  hiring  an 
animal  must  exercise  ordinary  diligence  and  care  in  the  use 
of  the  same, — extraordinary  diligence,  if  the  animal  is  loaned 
to  him  without  compensation.  (See  general  common  law  au- 
thorities.) 

Besides  a  civil  action  for  damages,  it  is  a  misdemeanor 
punishable  by  a  fine  from  $10  to  $50,  for  a  person  who  has 
hired  a  horse,  mule,  or  vehicle,  wilfully  or  negligently  to  in- 
jure or  damage  the  same,  or  to  permit  any  other  person  to  do 
so,  by  hard  or  reckless  riding,  driving  or  using,  or  to  hire  the 
same  to  any  other  person,  or  to  procure  a  horse,  mule  or 
vehicle  from  a  licensed  livery  stable  keeper  without  previously 
making  arrangements  for  credit  and  use  the  same  without 
paying  therefor,  with  intent  to  cheat  or  defraud  him.  (Code* 
§4567.) 

§3.  Fee<fiiig  or  pasturing  animals.— See  Liens  of  Me" 
chanics  and  Others^  sections  21  and  23. 

§4*  Breeding  of  animalm — It  is  a  misdemeanor  punish- 
able by  fine  not  over  $500  or  jail  not  over  12  months,  or  both, 
to  obtain  by  false  pretense  the  registration  of  cattle  or  other 
domestic  animals,  or  knowingly  to  give  a  false  pedigree  there- 
of.    (Code,  §4460.) 

For  lien  for  the  get  of  a  colt  or  calf,  see  Liens  of  Me- 
chanics and  Others^  section  24. 

§5.  Diseases  of  animals. —  See  State  Live  Stock  Sanitary 
Board.    Code,  §§906-20. 
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§8.  Dead  •wiwMil*^ — The  following  act,  it  should  be  ob- 
served, does  not  apply  to  any  county  until  the  board  of  super- 
visors adopts  the  same : 

"The  owner  of  any  animal  or  grown  fowl,  which  has 
died,  knowing  of  such  death,  shall  forthwith  cremate  or  cause 
to  be  cremated,  or  bury  or  cause  to  be  buried,  the  body  of  such 
animal  or  grown  fowl,  and  if  he  fails  to  do  so  any  justice,  after 
notice  to  the  owner,  if  he  can  be  ascertained,  shall  cause  any 
such  dead  animal  or  fowl  to  be  cremated  or  buried  by  a  con- 
stable, or  other  person  designated  for  the  purpose,  and  the 
constable  or  other  person  shall  be  entitled  to  recover  of  the 
owner  of  every  such  animal  so  cremated  or  buried,  a  fee  of 
five  dollars,  and  of  the  owner  of  every  such  fowl  so  cremated  or 
buried  a  fee  of  one  dollar,  to  be  recovered  in  the  same  manner 
as  officers'  fees  are  recovered,  free  from  all  exemptions  in  favor 
of  such  owner.  Any  person  violating  the  provisions  of  this 
section  shall  be  subject  to  a  fine  not  exceeding  twenty  dollars 
for  each  offense.  This  section  shall  not  apply  to  any  county 
until  the  board  of  supervisors  thereof  shall  adopt  the  same." 
(Code,  §1654,  as  amended  by  Acts  198,  p.  446.) 

"If  any  person  cast  any  dead  animal  into  a  road,  or  hav- 
ing in  custody  any  maimed,  diseased,  disabled  or  infirm  ani- 
mal, leaves  it  to  lie  or  be  in  a  street,  roftd  or  public  place,  he 
shall  be  fined  not  exceeding  $20."     (Code,  §  4743.) 

§7.    Estraya^ —  See  Finding  Property. 

§8.  AniiDAk  running  at  kurge.—  The  Constitution  forbids 
the  legislature  to  pass  any  local,  special,  or  private  law  as  to 
the  running  at  large  of  stock.     (Const.,  §63  (16).) 

An  incorporated  town  may  regulate  or  forbid  the  run- 
ning at  large  of  cattle  or  other  domestic  animals  within  its 
corporate  limits  (Code,  §3538) .  For  trepassing  by  animals,  see 
section  9,  (2),  below. 

A  board  of  supervisors  of  a  county  also  has  power  "to  pre- 
vent trespassing  by  persons,  animals,  and  fowls"  (Code, 
§2743). 

We  also  have  a  law  which  may  be  adopted  for  the  pro- 
tection of  villages  and  unincorporated  communities,  having 
within  certain  defined  boundaries  a  population  of  300  or  more, 
against  the  running  at  large  of  horses,  mules,  ponies,  asses, 
cattle,  hogs,  sheep,  and  goats  within  said  boundaries.    The 
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circuit  court  upon  the  petition  of  twenty  or  more  of  the  free- 
holders,  and  after  10  days'  notice  posted  at  the  front  door  of 
the  court  house,  and  at  three  or  more  conspicuous  places  with^ 
in  said  boundaries,  may  fix  the  said  boundaries  as  the 
limit  within  which  the  said  animals  shall  not  run  at  large.  If 
the  petition  is  sworn  to  and  there  is  no  defense,  the  order  is 
entered  without  further  evidence;  but  any  person  may  con- 
test the  said  petition,  and  if  upon  the  evidence,  and,  if  in 
doubt,  upon  the  report  of  one  or  more  persons  appointed  to 
canvass  the  community,  the  court,  if  it  appears  that  there  are 
as  many  as  300  persons  within  the  said  boundaries  and  that 
a  majority  of  the  freeholders  residing  therein  are  in  favor  ol 
prohibiting  such  animals  from  running  at  large,  enters  an  or- 
der accordingly,  which  order  becomes  operative  within  10  days 
thereafter,  and  any  person,  after  that  time  permitting  an  ani- 
mal to  run  at  large  is  fined  from  $2  to  $5  for  each  dayj  and 
the  animal  may  be  impounded  by  any  person  until  the  ex- 
pense of  keeping  same  is  paid.    (Code,  §§3550-1.) 

"If  any  person  wilfully  or  negligently  permit  any  un- 
altered horse  or  jack  of  the  age  of  two  years  or  more,  or  any 
bull  of  the  age  of  one  year  or  more,  to  go  at  large  out  of  the 
enclosed  grounds  of  the  owner  or  keeper,  or  take  such  horse 
or  jack  to  any  place  of  public  worship,  after  being  admon- 
ished by  any  person  not  to  do  so,  he  shall  forfeit  $10  for  the 
first  offense,  and  for  the  second  offense  double  that  amount,  to 
be  recovered  before  a  justice,  and  for  the  third  offense  said 
horse,  jack  or  bull  shall  be  the  property  of  any  person  whD  will 
take  him  up :  provided,  that  the  provisions  of  this  act,  as  t:> 
bulls,  shall  not  apply  to  any  county  until  adopted  by  a  ma- 
jority vote  of  the  board  of  supervisors  of  such  county."  (Code^ 
4744.)     For  tresspass  by  animals,  see  section  9,  (2),  below. 

§9.  Injuries  by  animals.— (1)  Vicious  animals. — ^A  vici- 
ous animal  may  be  killed  in  the  necessary  defense  of  one's  self, 
family,  or  property.  Such  animal  must  be  kept  properly  se- 
cured, otherwise  the  owner,  if  he  knows  of  his  vicious  disposi- 
tion, is  liable  in  damages  to  any  one  injured  by  him ;  and  the 
same  is  true  of  a  ferocious  wild  animal,  escaping  from  his 
keeper.  As  to  mad  or  sheep  killing  dogs,  the  law  provides 
that,  "Any  justice,  on  proof  that  any  dog  is  mad  or  has  been 
bitten  by  a  mad  dog,  or  has  killed  or  worried  any  sheep,  shall 
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order  such  dog  to  be  killed.  If  the  owner  of  any  dog  so 
ordered  to  be  killed,  conceal  him,  or  cause  him  to  be  concealed, 
to  prevent  the  order  from  being  executed,  he  shall  be  fined  $4 
for  each  day  such  dog  shall  be  so  concealed".  (Code,  §§1551-2.) 
A  board  of  supervisors  or  city  council  may  provide  help  for  a 
poor  person  bitten  by  a  mad  dog.  (Code,  §1553.)  See  Dogs. 
The  owner  is  liable  for  injuries  done  by  animals  running  at 
large  contrary  to  law,  even  though  they  are  not  vicious. 

(2)  Trespassing  animals. — ^The  law  provides  that  if 
any  "horses,  mules,  cattle,  hogs,  sheep,  or  goats"  shall  tres- 
pass upon  any  lands  enclosed  by  a  "lawful  fence,"  the  owner 
or  manager  of  such  animal  shall  be  liable  for  the  actual  dam- 
ages sustained,  not  less  than  $1  ($2,  if  within  three  miles  of 
Richmond) ,  and  where  damages  are  given  by  way  of  punish- 
ment of  the  party,  they  shall  not  exceed  $20.  Double  dam- 
ages, not  less  than  $2,  is  allowed  for  every  succeeding  tres- 
pass. The  landlord  or  tenant,  upon  getting  judgment,  has  a 
lien  on  the  animal,  and  the  same  may  be  sold  by  the  officer  under 
an  execution,  regardless  of  the  "poor  debtor's  law."  Or,  the 
landowner  or  the  tenant  may  take  and  impound  the  animal 
until  the  damages  are  paid  or  the  animal  is  taken  by  the  officer 
under  the  execution,  the  cost  whereof  to  be  estimated  as  a 
part  of  the  actual  damage.  A  warrant  should  be  applied  for 
within  3  days  after  taking  up  the  animal  (unless  the  damages 
are  paid),  and  is  made  returnable  not  less  than  3  days  from 
date.  (Code,  §§3541,  6563.)  For  what  is  a  "lawful  fence", 
see  Fences.  Non-residents  are  liable  in  damages  for  tres- 
passing in  Grayson,  Lee,  or  Scott  County  by  horses,  mules, 
cattle,  hogs,  or  sheep.    (Code,  §§3542-6.) 

As  to  animals  against  which  the  law  does  not  require  one 
to  fence,  as,  chickens,  fowls,  and  other  animals,  the  common 
law  rule  prevails  in  Virginia,  viz.,  that  every  man  is  bound  at 
his  peril  to  keep  his  animals  within  his  own  enclosure,  and  if 
he  does  not,  he  is  liable  in  damages  if  they  go  upon  the  prop- 
erty of  others  and  do  injury,  as,  where  a  chicken  scratches  up 
another's  garden,  a  dog  goes  into  another's  hennery  and  sucks 
his  eggs,  and  the  like  injuries;  and  the  party  injured  has  no 
right  to  wring  the  chicken's  neck  and  throw  it  over  the  gar- 
den fence,  or  to  poison  or  shoot  the  dog.  His  remedy  is  a 
warrant  for  damages;  but  if  the  depradation  becomes  an  un- 
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bearable  grievance,  his  suffering  neighbor  may  kill  the  tres- 
passing animal  and  pay  for  the  same,  less  the  amount  of  dam- 
ages done  him.  Of  course,  if  the  dog  or  chicken  by. his  or  her 
conduct  becomes  a  private  nuisance,  the  same  may  be  abated 
by  powder  and  lead,  or  otherwise,  according  to  the  fancy  or 
taste  of  the  abater.  Or  if  a  dog  is  caught  in  the  act  of  injuring 
or  destroying  fowls  or  other  property,  the  owner  of  such  prop- 
erty may  without  liabUity  kiU  him,  if  it  be  apparently  neces- 
sary to  do  so  to  defend  or  protect  his  property;  or  the  same 
may  be  killed,  and  paid  for  out  of  the  Dog  license  fund. 
(Acts  1918,  p.  622,  Pollards  Code  Biennial  1920,  p.  601,  §(5).) 
If  the  dog  is  not  listed  for  taxation,  it  is  perhaps  no  criminal 
offense  to  steal  or  kill  him,  except  where  the  dog  resides  in 
the  cities  of  Richmond,  Petersburg,  Alexandria,  or  in  the 
county  of  Henrico  (Code,  §§2324,  445) — see  section  12,  be- 
low. A  trespassing  animal  may  be  caught  and  impounded,  and 
fed,  watered,  and  cared  for  to  wait  future  developments ;  and  if 
the  aggrieved  party's  native  ingenuity  does  not  dictate  what 
further  course  to  pursue,  he  might  give  the  poor  depredating 
dog  or  hen  his  or  her  liberty ;  or  else  he  should  engage  at  once 
the  services  of  a  lawyer  well  versed  in  the  intricacies  of  the 
common  law,  otherwise  the  impounder  himself  may  get  im- 
pounded in  the  mists  and  mazes  of  inextricable  confusion  I 
The  law  is  not  clear  as  to  who  is  entitled  to  the  eggs  during  the 
period  of  impoundment;  but  as  the  impounder  has  a  lien  on 
her,  and  has  to  water  and  feed  her,  it  looks  like  he  should 
(though  this  is  questionable)  at  least  have  the  eggs  for  his 
trouble,  as  he  is  not  likely  to  get  much  else,  leastwise  he 
might  take  them  as  part  payment  and  look  te  the  owner  for 
the  rest! 

§10.  In jariea  to  animals*^ — (1)  Injuries  generally. — The 
owner  of  an  animal  may  recover  damages  against  any  one  who, 
either  intentionally  or  negligently,  injuries  or  kills  the  same. 
By  section  3350  of  the  Code,  written  reports  to  land-owners 
are  required  of  animals  or  fowls  caught  in  a  trap. 

(2)  Injuries  hy  railroad  company, — ^A  railroad  company 
is  liable  in  damages  for  killing  or  injuring  horses,  cattle,  or 
other  stock  on  its  right  of  way  or  track  which  is  not  en- 
closed with  fences  and  cattle  guards  according  to  law,  and  no 
negligence  need  be  proved ;  but  even  if  the  track  is  enclosed. 
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the  company  will  be  liable,  if  the  animal  was  thereon  by  its 
express  permission,  or  through  the  negligence  of  its  employees, 
agents,  or  servants,  or  if  the  injury  is  wilful,  or  the  result  of 
gross  negligence  on  part  of  the  company,  its  servants,  agents, 
or  employees.     (Code,  §§3446-9.) 

Where  an  animal  is  killed  or  injured,  the  owner  or  the 
company  may  appoint  a  disinterested  freeholder  as  the  ap* 
praiser  in  his  behalf,  notifying  the  other  party  (and  a  notice 
to  the  nearest  section  foreman  or  station  agent  is  sufficient)  to 
appoint  a  like  appraiser  in  his  behalf,  and  the  others  to  select 
a  third,  and  the  three  after  being  duly  sworn  constitute  a  board 
of  appraisers  to  examine  and  appraise  the  animal  injured  or 
killed  and  to  fix  the  damages,  carefully  describing  the  same; 
and  they  are  required  to  return  their  report  to  the  clerk's  office 
of  the  county  or  city.  If  the  company  fails  for  60  days  after 
the  return  of  the  report  to  pay  the  owner  the  amount  assessed 
and  the  cost  of  the  appraisement  ($3  to  the  appraisers  and  50 
cents  to  the  clerk) ,  the  owner  may  sue  the  company  for  the  dam- 
ages. If  the  owner  recovers  as  much  as  the  amount  assessed, 
he  is  entitled  to  10  per  cent,  damages  in  addition;  if  he  re- 
covers less,  and  the  company  had  offered  to  pay  him  the  amount 
assessed,  the  cost  of  the  appraisement  and  suit  shall  be  taxed 
against  him.  But  the  foregoing  law  as  to  appraisement,  does 
not  apply  where  the  company  has  its  road-bed  enclosed  with 
fences  and  cattle  guards  as  required  by  law.  (Code,  §§3994-7.) 
See  Railroads  and  RaUroad  Companies. 

(3)  Injuries  to  animals  in  shipment. — See  Commxm  Car- 
rier. 

§11.  Cruelty  to  animah^ —  (1)  Cruelty  to  animus 
generally. — ^We  have  quite  a  comprehensive  act  (Code,  §§4554- 
65)  as  to  cruelty  to  animals,  and  the  rights,  duties  and  powers 
of  societies  for  the  prevention  of  cruelty  to  animals.  The  act 
is  as  follows : 

'  "Any  person  who  overrides,  overdrives,  overloads,  tor- 
tures, ill-treats,  or  cruelly  or  unnecessarily  beats,  maims,  muti- 
lates, or  kills  any  animal,  whether  belonging  to  himself  or  an- 
other, or  deprives  any  animal  of  necessary  sustenance,  food, 
or  drink,  or  causes  any  of  the  above  things,  or  being  the  owner 
of  such  animal  permits  such  acts  to  be  done  by  another,  or 
who  wilfully  sets  on  foot,  instigates,  engages  in,  or  in  any  way 
furthers  any  act  of  cruelty  to  any  animal ;  or  who  shall  carry 
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or  cause  to  be  carried  in  or  upon  any  vehicle  or  vessel  of  other- 
wise any  a&imal  in  a  cruel,  brutal,  or  inhuman  manner,  so  as  to 
produce  torture  or  unnecessary  suffering,  shall  be  deemed  guilty 
of  a  misdemeanor  punishable  by  a  fine  not  over  $500  or  jail 
not  over  12  months,  or  both.  (Code,  §4782) ;  but  nothing  in 
this  section  shall  be  construed  to  prohibit  the  dehorning  of 
cattle." 

The  act  also  provides  that  any  officer  or  agent  of  such  so- 
ciety, whose  appointment  has  been  approved  by  the  mayor  of 
a  city  or  town  or  a  judge  of  a  county,  may  arrest  without  war- 
rants any  person  f  oimd  guilty  of  any  such  cruelty  in  his  pres- 
ence and  take  the  person  before  a  court  or  magistrate  and 
there  make  complaint  against  him;  and  he  has  power  to  exe- 
cute  such  warrant,  the  same  as  a  warrant  for  an  offense  not 
committed  in  his  presence.  Such  officer  or  agent  shall  have  a 
certificate  of  his  appointment  from  his  society,  which  must  be 
endorsed  by  the  mayor  or  judge,  and  this  certificate  they  must 
show  upon  request  when  acting  officially. 

Such  officer  or  agent  may  also  interfere  to  prevent  any 
act  of  cruelty  in  his  presence,  and  any  person  interfering  with 
or  obstructing  or  resisting  him  in  the  discharge  of  any  of  his 
rights,  powers,  and  duties  as  prescribed  in  the  act,  may  be  fined 
not  over  $50  or  jailed  not  over  30  days,  or  both. 

Upon  complaint  on  oath  to  a  justice  or  other  proper  au- 
thority by  such  officer  or  agent  that  he  believes  and  has  rea- 
sonable cause  to  believe  that  the  act  as  to  cruelty  to  animals 
has  been,  is  being,  or  is  about  to  be  violated  in  any  particular 
building  or  place,  such  justice  or  officer,  if  satisfied  that  there 
is  reasonable  cause  for  such  belief,  issues  a  search  warrant  to 
any  sheriff  or  sergeant,  or  his  deputy,  or  constable,  police 
officer,  or  the  officer  or  agent  of  such  society,  the  search  to  be 
made  in  the  day  time,  unless  otherwise  specially  authorized. 

An  officer  or  agent  of  such  society  may  destroy  or  cause 
to  be  destroyed  any  animal  in  his  charge  or  found  abandoned 
or  not  properly  cared  for,  when  in  his  judgment  and  that  of 
two  reputable  citizens  called  to  view  the  same  in  his  presence 
(one  selected  by  the  owner  if  he  requests),  such  animal  ap- 
pears to  be  injured,  disabled,  diseased  past  recovery,  or  un- 
fit for  any  useful  purpose;  and  should  the  two  citizens  dis- 
agree they  select  a  third,  whose  decision  is  final.  The  viewers 
must  give  a  written  certificate  of  their  judgment. 
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If  the  person  arrested  is  in  charge  of  any  vehicle,  such 
officer  or  agent  may  take  charge  of  the  animal,  vehicle,  and  its 
contents  also,  until  the  owner  takes  charge  of  the  same,  which 
he  must  do  within  30  days  from  notice  of  the  capture,  he  being 
notified,  if  known.  The  society  has  a  lien  on  the  animal  and 
vehicle  for  the  expenses  of  caring  and  providing  for  them. 
Such  officer  or  agent  may  also  take  charge  of  any  animal 
abandoned,  neglected,  or  cruelly  treated  or  unfit  for  use,  giv- 
ing notice  to  the  owner  thereof,  if  known,  and  he  may  pro- 
vide for  such  animal  until  the  owner  takes  charge  of  the 
same.  The  expenses  of  such  care  and  provision  may  be  col- 
lected by  the  society  against  the  owner  by  suit.  Such  officer  or 
agent  may  detain  any  animal  or  vehicle  taken  in  charge  by 
him  until  the  expense  of  food,  shelter,  and  care  is  paid,  and  he 
has  a  lien  upon  such  animal  or  vehicle  for  the  same.  If  such 
expense  be  not  paid  within  30  days  after  the  capture,  such  ani- 
mal or  vehicle  may  be  sold  at  public  auction,  after  6  days' 
written  notice  to  the  owner,  if  known,  of  the  time  and  place  of 
sale ;  if  not  known,  the  said  notice  must  be  published  in  some 
newspaper  in  the  county  or  city.  After  paying  off  the  lien, 
any  residue  of  the  proceeds  of  sale  is  paid  to  the  owner. 

Where  the  prosecution  is  upon  the  evidence,  complaint, 
or  information  of  an  officer  or  agent  of  such  society,  one-half 
of  the  fine  is  to  be  paid  to  the  society,  provided  the  name  of 
the  officer  or  agent  is  endorsed  on  the  warrant  or  indictment. 
But  such  officer  or  agent  is  not  entitled  to  any  fees  for  his 
services,  as  against  the  county,  city,  town,  or  state;  and  the 
approval  of  their  appointment  must  be  at  the  expense  of  the 
society. 

(2)  Fighting  animals. — ^Fighting  cocks,  dogs,  or  other 
animals  for  money,  prize,  championship,  or  other  thing  of 
value,  or  upon  the  result  of  which  people  bet,  or  to  which  an 
admission  fee  is  charged,  is  punishable  by  a  fine  of  $100  to 
$500.  (Code,  §4650.)  And  such  fight  between  a  man  and  a 
bull  or  any  other  animal,  is  a  felony,  punishable  by  peniten- 
tiary from  1  to  5  years;  and  aiders  and  abettors  are  punish- 
able by  penitentiary  not  over  3  years,  or  fine  not  over  $500,  or 
both.    (Code,  §§4426-7.) 

(3)  Horse  racing,— See  Code,  §§4682-3. 

(4)  Shooting  pigeons^  fowls^  etd.^  for  amusement. — ^It  is 
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unlawful  to  keep  or  use  a  live  pigeon,  fowl,  or  other  bird  for  a 
target,  or  to  be  shot  at,  either  for  amusement  or  as  a  test  of 
skill  in  markmanship,  or  to  shoot  at  a  bird  kept  or  used  for 
said  purposes,  or  to  be  a  party  to  such  shooting,  or  to  rent  any 
building,  room,  field  or  premises,  or  to  knowingly  permit  the 
use  thereof  for  the  purpose  of  such  shooting.  The  punish- 
ment is  a  fine  of  not  over  $50,  or  jail  not  over  30  days,  or 
both.  This  law  does  not  apply  to  wUd  game.  (Code,  §4446.) 
§12.  Offenses  as  to  animals*  (1)  Stealing  certain  ani- 
mals.— Stealing  a  horse,  mule,  or  ass  is  punishable  by  peni- 
tentiary from  3  to  8  years;  and  stealing  a  cow,  steer,  bull,  or 
calf,  is  punishable  by  penitentiary  from  1  to  5  years,  or  jail 
not  over  12  months  and  fine  of  not  over  $500.    (Code,  §4440.) 

(2)  Stealing^  injuring,  or  killing  dogs. — Dogs  in  Rich- 
mond, Petersburg,  Alexandria,  and  in  the  county  of  Henrico, 
and  all  dogs  listed  for  taxation  in  any  coimty  or  city  are 
deemed  personal  property;  and  stealing  any  such  dog  is  the 
same  as  stealing  other  property,  and  if  he  be  hurt  or  injured, 
it  is  an  unlawful  or  malicious  trespass.  (Code,  §§2324,  4445.) 
See,  also,  Dogs,  section  12. 

Unlawfully  and  maliciously  to  shoot,  stab,  cut,  or  other- 
wise wound  or  poison  another's  dog  which  has  been  listed  or 
assessed  for  taxation,  with  intent  to  maim,  disfigure,  disable,  or 
kill  the  same,  is  pimishable  by  a  fine  of  not  over  $500  or  jail 
not  over  12  months,  or  both  (Code,  §§4467,  4782) ;  unlawfully 
to  do  so  or  maliciously  to  injure  a  dog  in  Richmond,  Peters- 
burg, Alexandria,  and  Henrico  county  is  punishable  by  a  fine 
of  $5  to  $500.    (Code,  §§2324,  4445,  4479.)    See  Dogs. 

(3)  Poisoning,  killing,  maimdng,  or  disfiguring  animals 
or  fowls. — ^Maliciously  poisoning  or, attempting  to  poison  any 
horse,  cattle,  or  other  beast,  or  poisoning  or  killing  the  same 
for  the  purpose  of  defrauding  any  insurer  thereof,  or  malici- 
ously shooting,  stabbing,  or  wounding  any  horse,  mule,  or  cat- 
tle with  intent  to  kill  or  destroy  the  same,  is  punishable  by 
penitentiary  from  2  to  10  years ;  unlawfully  shooting,  stabbing 
cutting,  or  wounding  any  horse,  mule,  or  cattle,  or  unlawfully 
and  maliciously  shooting,  stabbing,  cutting,  or  otherwise 
wounding  or  poisoning  another's  fowl,  or  another's  dog  which 
has  been  listed  or  assessed  for  taxation,  with  intent  to  maim, 
disfigure,  disable,  or  kill  the  same  is  punishable  by  penitentiary 
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from  one  to  three  years,  or  jail  not  over  12  months  and  fine 
not  over  $100.     (Code,  §4467.) 

(4)  Driving^  etc.^  animals  on  railroad  track. — To  wil- 
fully ride,  drive,  or  lead  or  otherwise  contrive  for  any  animal 
Co  go  on  a  railroad  track,  without  consent  of  the  company, 
within  100  yards  of  an  approaching  train,  except  in  passing 
over  the  track  at  a  public  or  private  crossing,  is  pimishable  by 
a  fine  of  $10  to  $100,  and  if  the  same  is  done  at  any  point  on 
the  track  with  a  view  to  the  recovery  of  damages  against  the 
company,  aad  such  animal  is  killed  or  injured,  the  punish- 
ment is  penitentiary  from  1  to  10  years,  or  jail  not  over  1 
year  and  fine  not  over  $5,000,     (Code,  §§4469,  4475.) 

(5)  Buggery  or  bestiality. — See  Buggery. 

(6)  Leading  or  driving  a  bear  along  a  street  or  road, — 
If  done  by  a  person  not  accompanying  a  menagerie  or  circus, 
it  is  punishable  by  a  fine  of  $5  to  $20.    (Code,  §4737.) 

(7)  Horse  racing  on  road  or  bridge  or  betting  thereon. — 
This  is  punishable  by  a  fine  of  not  over  $100.    (Code,  §4741.1 

(8)  Driving  sheep  along  the  road  ten  miles  witfumt 
branding  them. — This  is  punishable  by  a  fine  of  $5,  each  ten 
mile  being  a  separate  offense.    (Code,  §4742.) 

(9)  Dead  Animals. — See  section  6,  above. 
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An  annuity,  strictly  speaking,  is  a  yearly  payment  of  a 
certain  sum  of  money  for  a  certain  term;  when  the  payment 
is  made  a  charge  on  land  it  is  properly  a  rent-charge,  though 
oftentimes  called  an  annuity  in  Virginia  decisions.  An  annuity 
may  be  created  by  a  written  contract,  deed,  or  will ;  when  by 
will,  it  is  a  legacy.  It  must  be  given  for  a  valuable  considera- 
tion. When  an  annuity  comes  to  an  end  by  death  or  otherwise, 
the  amount  due  is  apportioned  pro  rata,  according  tD  the  time 
it  runs,  unless  otherwise  provided.  (Code,  §§5544-6.)  For 
how  the  present  value  of  annuity  is  estimated,  with  table,  see 
Dower,  section  6. 
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APPLICATION  OF  PAYMENTS 

f  1.    By  the  debtor 

12.  By  the  creditor 

13.  By  the  law 

§1.  By  the  debt<Hr«^ — Where  a  part  payment  is  volun- 
tarily made  by  a  debtor  on  more  than  one  account,  the  debtor 
may  direct  the  application  of  the  payment,  at  or  before  (but 
not  after)  the  time  he  makes  it,  even  to  the  principal  to  the 
exclusion  of  due  interest.  This  direction  may  be  implied  as 
well  as  expressed.  A  general  payment  will  be  presumed,  in  the 
absence  of  any  contrary  indication,  to  be  intended  to  be  applied 
to  a  due  debt  rather  than  to  one  not  due.  The  source  whence 
the  fund  was  derived  will  also  direct  the  application,  in  the 
absence  of  a  different  direction.    (3  Min.  Inst.  398-9.) 

§2.  By  the  creditor. —  Where  the  debtor,  at  or  befdre 
the  time  of  payment,  gives  no  direction,  the  creditor  may 
then  or  any  time  afterwards,  before  controversy  or  suit,  make 
the  application;  but  having  once  made  it,  he  cannot  change 
it.  Neither  can  he  make  the  application  on  an  invalid  debt, 
as  a  usurious  interest,  though  it  seems  he  may  apply  it  to  a 
debt  barred  by  the  statute  of  limitations,  or  to  one  required 
to  be  in  writing  but  is  not.  The  creditor's  application  may, 
like  the  debtor's,  be  implied;  as,  where  he  enters  the  debits 
and  credits  in  a  general  account  as  they  occur.  This,  in  the 
absence  of  evidence  to  the  contrary,  is  considered  an  applica- 
tion of  the  credits  to  the  debits  in  order  of  time,  thus  paying 
the  debt  first  due.    (3  Min.  Inst.  399.) 

§3.  By  the  law. —  If  neither  party  apply  the  payment, 
the  law  will  make  the  application  in  such  a  manner  as,  under 
the  circumstances  is  reasonable  and  just.  (3  Min.  Inst.  399- 
400.)    See,  also,  Interest  and  Usury ^  section  14. 
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(Acts  1919,  p.  82 — "An  act  to  prevent  trusts,  combina- 
tions, and  monopolies  inimical  to  public  welfare";  Pocket 
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Code,  §4722a;  PoUard's  Code  Biennial   1920,  p.  697;   Va. 
Const.,  §165.) 

See  ForestcHUng^  Regratmg^  and  EngroBsing 

fl.    Definition  of  "person,"  "trust  or  monopoly" 

|2.    Unlawful  to  issue  or  own  trust  certificates  or  to  manipulate 

price  or  production;  contracts  void 
13.    Foreign  corporations  Tlolating  this  act  forbidden  to  do  busi- 
ness here 
|4.    When  unlawful  to  lease  or  sell  for  resale,  or  to  fix  price  of 

commodities,  or  to  discount  or  rebate  price 
§5.    Damages  to  person  injured  by  violation  of  this  act 
|6.    When  judgments  or  decrees  prima  facie  evidence  in  other 

suits;  when  running  of  statute  of  limitation  suspended 
S7.    Penalty  for  violation  of  act 
|8.    Act   not   applicable   to   labor,   agricultural,   or   horticultural 

organizations 
§9.    How  warrants  issued  and  where  returnable;  indictments  to 

be  found 
§10.    When  proceedings  in  equity  may  be  instituted,  injunctions 

granted,  etc 
§11.    When  Attorney-General   may  sue  out   injunction  in  circuit 

court  of  Richmond 
§12.    How  indictments  tried 
§13.    When  indictment  sufficient 

§14.    What  proof  of  trust,  etc.,  sufficient;  witnesses  compellable  to 

give  incriminating  evidence,  but  exempted  from  prosecution 

§15.    When  bond  required  of  suspected  offenders;   proceedings  on 

forfeited  bonds 
§16.    Part  of  act  declared  unconstitutional  not  to  affect  rest  of  act 
§17.    Act  to  be  liberally  construed 

§  L  Definition  of  ''person,''  ''Inttt  or  mmiopoly.'' — ^The 
word  "person"  or  "persons,"  as  used  in  this  act,  includes  cor- 
porations, partnerships  and  associations  existing  under  or 
authorized  by  any  State  or  territory  of  the  United  States  or 
a  foreign  country. 

A  trust  or  monopoly  is  a  combination  of  capital,  skill  or 
acts  by  two  or  more  persons,  firms,  partnerships,  corporations 
or  associations  of  persons,  for  any  or  all  of  the  following  pur- 
poses: 

(a)  To  create  or  carry  out  restrictions  in  trade  or  busi- 
ness. 
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(b)  To  limit  or  reduce  the  production  or  increase  of  mer- 
chandise or  commodities. 

(c)  To  prevent  competition  in  manufacturing,  making, 
transportation,  sale  or  purchase  of  merchandise,  produce  or 
conmiodities. 

(d)  To  fix  at  a  standard  or  figure,  whereby  its  price  to 
the  public,  or  consumer  is  in  any  manner  controlled  or  estab- 
lished, any  article,  thing,  or  commodity  of  merchandise,  pro- 
duce, business  or  commerce  intended  for  sale,  barter,  use,  en- 
joyment or  consumption  in  this  State. 

(e)  To  make,  enter  into,  execute  or  carry  out  contracts, 
obligations  or  agreements  of  any  kind  or  description  by  which 
they  bind  or  have  bound  themselves  not  to  sell,  dispose  of  or 
transport  any  article  or  commodity,  or  an  article  of  trade, 
use,  merchandise,  commerce  or  consumption  below  a  common 
standard  figure  or  fixed  value,  or  by  which  they  agree  in  any 
manner  to  keep  the  price  of  such  article,  commodity  or  trans- 
portation at  a  fixed  or  graduated  figure,  or  by  which  they 
shall  in  any  manner  establish  or  settle  the  price  of  an  article, 
commodity  or  transportation  between  them  or  themselves  and 
others,  so  as  directly  or  indirectly  to  preclude  a  free  and  un- 
restricted competition  among  themselves,  purchasers  or  con- 
sumers in  the  sale  or  transportation  of  such  article  or  commod- 
ity,  or  by  which  they  agree  to  pool,  combine  or  directly  or  in- 
directly unite  any  interests  which  they  have  connected  with 
the  sale  or  transportation  of  such  article  or  commodity,  that  its 
price  might  in  any  manner  be  affected.  Such  trust,  or  monop- 
oly, as  is  defined  herein  is  unlawful,  against  public  policy 
and  void.    (Acts  1919,  p.  82,  §1.) 

§2.  Unlawful  to  issue  or  own  trust  certificates  or  to 
manipulate  price  or  production;  contracts  ToicL —  It  shall  be 
unlawful  for  a  person,  partnership,  association  or  corpora- 
tion, or  any  agent,  to  issue  or  own  trust  certificates,  or  for  a 
person,  partnership,  association  or  corporation,  or  any  agent, 
officer  or  employee  thereof,  or  a  director  or  stockholder  of  a 
corporation,  to  enter  into  a  combination,  contract  or  agree- 
ment with  any  person  or  persons,  corporation  or  corpora- 
tions, or  a  stockholder  or  director  thereof,  the  purpose  and 
effect  of  which  is  to  place  the  management  or  control  of  such 
combination  or  combinations  or  the  manufactured  nroduot 
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thereof,  in  the  hands  of  a  trustee  or  trustees,  with  the  intent  to 
limit  or  fix  the  price  or  lessen  the  production  and  sale  of  an 
article  of  commerce,  use,  enjoyment  or  consumption,  or  to  pre- 
vent, restrict  or  diminish  the  manufacture  or  output  of  such 
article.  A  contract  or  agreement  in  violation  of  any  provision 
of  this  act  is  void  and  not  enforceable  either  at  law  or  in 
equity.    (Id.,  §2.) 

§3*  Foreign  corpormtioiu  Tiolating  this  met  forbidden  to 
do  busineas  here.^-A  foreign  corporation  or  foreign  associa- 
tion exercising  any  of  the  powers,  franchises  or  functions  of 
a  corporation  in  this  State  violating  any  provision  of  this 
act  shall  not  have  the  right  of  and  shall  be  prohibited  from 
doing  any  business  in  this  State.    (Id.,  §3.) 

§4.  When  nnlawful  to  lease  or  sell  for  resale^  or  to  fix 
price  of  ccmimoditiesy  or  to  discount  or  rdbate  prices —  It  shall 
be  unlawful  for  any  person  engaged  in  business  within  this 
State,  in  the  course  of  such  business,  to  lease  or  make  sale,  or 
contract  for  sale,  of  goods,  wares,  merchandise,  machinery, 
supplies,  or  other  commodities  for  use,  consumption  or  resale 
within  this  State,  or  to  fix  the  price  therefor,  or  discoimt  from, 
or  rebate  upon  such  prices  on  the  agreement  or  understanding 
that  the  lessee  or  purchaser  thereof  shall  not  use  or  deal  in 
the  goods,  wares  or  merchandise,  machinery,  supplies  or  other 
commodities  of  a  competitor  or  cempetitors  of  the  lessor  or 
seller,  where  the  effect  of  such  lease,  sale  or  contract  for  sale 
of  such  goods,  wares  or  merchandise  may  be  to  substantially 
lessen  competition,  or  to  create  a  monopoly  in  any  line  of 
business,  but  nothing  contained  in  this  act  shall  apply  to  dis- 
crimination in  prices  between  purchasers  of  commodities  on 
account  of  differences  in  grade,  quality,  or  quantity  (provided 
such  differences  shall  be  reasonable)  of  the  commodity  sold, 
or  only  to  make  allowance  for  differences  in  the  cost  of  trans- 
portation or  to  discriminate  in  price  in  the  sale  of  different 
commodities  made  in  good  faith  to  meet  competition ;  nor  shall 
it  prevent  persons  selling  goods  as  merchandise  from  selecting 
their  own  customers  in  bona  fide  transactions  and  not  in  re- 
straint of  trade.    (Id.,  §4.) 

§5.  Damasres  to  person  injured  by  violation  of  this  act — 
Any  person  who  shall  be  injured  in  his  business  or  property  by 
reason  of  anything  forbidden  in  this  act  may  sue  therefor  and 
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recover  three-fold  the  damages  by  him  sustained,  and  the 
costs  of  suit,  including  a  reasonable  fee  to  plaintiff^s  oounsel, 
and  said  counsel  shall  in  no  case  receive  any  other,  further  or 
additional  compensation  except  that  allowed  by  the  court,  and 
any  contract  to  the  contrary  shall  be  null  and  void.    (Id.,  §5.) 

§6.  Wlien  jndgments  or  decrees  prima  fade  evidence  in 
other  suits;  wlien  running  of  statute  of  limitation  saspended.r— 
A  final  judgment  or  decree  rendered  in  any  criminal  prosecu- 
tion or  proceeding  in  equity  brought  in  behalf  of  the  Com- 
monwealth imder  this  act  to  the  effect  that  the  defendant  has 
violated  the  provisions  of  this  act  shall  be  prima  facie  evidence 
against  such  defendant  in  any  suit  or  proceeding  brought  by 
any  other  party  against  such  defendant  imder  this  act,  as  to  the 
matters  respecting  which  said  judgment  or  decree  WQi4d  be 
an  estoppel  as  between  the  parties  thereto;  but  this  section 
shall  not  apply  to  judgment^  or  decrees  entered  before  any 
testimony  has  been  taken  or  to  judgments  or  decrees  rendered 
by  consent  in  criminal  proceedings.  Whenever  any  suit  or 
proceeding  in  equity  or  criminal  prosecution  is  instituted  by 
the  Commonwealth  to  prevent,  restrain  or  punish  any  of  the 
violations  of  this  act,  the  running  of  the  statute  of  limitations 
in  respect  of  any  suit  or  action  arising  under  this  act  and  based 
in  whole  or  in  part  on  any  matter  complained  of  in  said  suit 
or  proceeding,  shall  be  suspended  during  the  pendency  there- 
of.   (Id.,  §6.) 

§7.  Penalty  for  violation  of  acL — Any  person,  firm,  or 
any  officer  or  director  of  any  corporation,  violating  or  con- 
spiring to  violate  any  of  the  provisions  of  this  act  shall  be 
fined  not  exceeding  one  thousand  dollars,  or  confined  in  jail 
not  exceeding  twelve  months,  or  both.  On  the  second  or 
subsequent  conviction,  the  offense  may,  in  the  discretion  of  the 
jury,  be  punishable  by  a  fine  of  not  less  than  one  thousand  nor 
more  than  five  thousand  dollars  and  by  confinement  in  jail  not 
less  than  six  months  and  not  exceeding  twelve  months,  or  by 
confinement  in  the  penitentiary  not  less  than  one  nor  more 
than  ten  years.    (Id.,  §7.) 

§8.  Act  not  applicable  to  labor,  agricnltnral  or  borticnl- 
toral  organizations* — This  act  shall  not  be  construed  to  for- 
bid the  existence  and  operation  of  labor,  agricultural  or  horti- 
cultural organizations  instituted  for  the  purpose  of  mutual 


90  ANTI-TRUST  LAW 

help,  and  not  having  capital  stock  or  conducted  for  profit ;  nor 
to  forbid  or  restrain  individual  members  of  such  organiza- 
tions from  lawfully  carrying  out  the  legitimate  objects  there- 
of;  nor  shall  such  organizations,  or  the  members  thereof,  be 
held  or  construed  to  be  illegal  combinations  trusts,  or  monop- 
olies under  the  provisions  of  this  act.     (Id.,  §  8.) 

§9.  How  warrants  issued  and  where  returnable;  indict- 
ments to  be  foondd — Whenever  the  attorney  for  the  Common- 
wealth of  any  city  or  county  in  this  State  shall  have  reason  to 
believe  that  the  provisions  of  this  act  have  been  or  are  being 
violated,  he  shall  cause  a  warrant  or  warrants  to  be  issued  by 
a  justice  of  the  peace  of  his  coimty  or  city,  returnable  to  the 
circuit  court  of  his  county  or  corporation  court  of  his  city, 
after  which  the  offender  shall  be  proceeded  against  by  indict- 
ment or,  in  lieu  thereof,  indictments  may  be  preferred  against 
such  offender  in  the  first  instance,  with  the  usual  right  to 
bail.    (Id.,  §9.) 

§10.  When  proceedings  in  equity  may  be  instituted,  in- 
junctions granted,  etc-* Whenever  ten  or  more  citizens  of  any 
county  or  city  shall  file  a  bill  in  chancery  in  the  circuit  court 
of  any  county  or  the  corporation  court  of  any  city  against  any 
person,  firm  or  corporation,  alleging  violations  of  the  provis- 
ions of  this  act  and  praying  that  said  party  or  parties  defend- 
ant may  be  restrained  and  enjoined  from  continuing  the  acts 
complained  of,  such  court  shall  have  jurisdiction  to  hear  and 
determine  the  issues  involved,  to  issue  injunctions  pendente 
lite  and  permanent  injunctions  and  to  decree  damages  and 
costs  of  suits,  including  reasonable  counsel  fees  to  complain- 
ants' or  defendants'  counsel.     (Id.,  §10.) 

§1L  When  Attomey-Goieral  may  sue  out  injunction  in 
circuit  court  of  Richmond. — ^Whenever  affidavits  of  fifty  or 
more  citizens  of  the  Commonwealth  shall  be  submitted  to  the 
Attorney-General  alleging  a  violation  or  violations  of  the  pro- 
visions of  this  act  upon  the  part  of  citizens  of  two  or  more 
counties,  or  of  a  city  and  one  or  more  counties,  or  whenever  the 
governor  shall  request  such  action,  it  shall  be  the  duty  of  the 
Attorney-General  to  file  a  bill  for  an  injunction  against  the 
alleged  violators  thereof  in  the  circuit  court  of  the  city  of 
Richmond,  which  shall  have  jurisdiction  to  summon  the  de- 
fendants and  try  the  issues  involved  as  though  such  defendants 
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were  citizens  of  the  city  of  Richmond,  and  may  issue  injimc- 
tions  pendente  lite  or  permanent  injunctions  for  the  purpose 
of  enforcing  the  provisions  of  this  act.    (Id.,  §11.) 

§12.  How  inActnieiits  triecL — The  grand  juries  of  the 
several  cities  and  counties  shall  have  jurisdiction  to  indict 
violators  of  the  provisions  of  this  act,  who  shall  be  tried  in 
the  circuit  courts  of  the  counties  and  the  corporation  courts  of 
the  cities  as  in  the  case  of  appeals  from  justices  of  the  peace 
and  police  justices  and  in  the  case  of  second,  or  subsequent, 
offenses  the  cases  shall  be  tried  a§  other  felonies  are  tried  in 
said  courts.    (Id.,  §12.) 

§13.  When  indictment  sofficienL— In  any  indictment, 
information  or  complaint  for  any  offense  named  in  this  act,  it 
shall  be  sufficient  to  state  the  purpose  or  effect  of  the  trust, 
combination  or  monopoly  and  that  the  accused  is  a  member  of, 
acted  with  or  in  pursuance  of  it,  or  aided  or  assisted  in  carry- 
ing out  its  purposes,  without  giving  its  name  or  description, 
or  how,  when  and  where  it  was  created.    (Id.,  §13.) 

§14.  What  proof  of  trust,  etc,  sufficient;  witnesses  ciMn- 
pellable  to  give  incriminating  evidence,  but  ezonpted  from 
prosecution^—  In  prosecutions  under  this  act,  it  shall  be  suffi- 
cient to  prove  that  a  trust,  combination  or  monopoly,  as  de- 
fined herein,  exists,  and  that  the  defendant  belonged  to  it,  and 
acted  for  or  in  connection  with  it,  without  proving  that  all  the 
members  belonged  to  it  or  without  proving  or  producing  any 
article  of  agreement,  or  any  written  instrument  on  which  it 
may  have  been  based,  or  that  it  was  evidenced  by  any  written 
instrument  at  all.  Evidence  of  the  general  reputation  of  the 
existence  and  character  of  the  trust  or  combination  alleged 
shall  be  admissible.  In  case  any  court  of  record,  or  in  vaca- 
tion, any  judge  of  said  court,  in  which  is  pending  any  civil, 
criminal  or  other  action  or  proceeding  brought  or  prosecuted 
by  the  Attorney-General  or  any  Commonwealth's  attorney  for 
the  violation  of  any  of  the  provisions  of  this  act,  or  in  any 
action  or  proceeding  for  the  violation  of  the  provisions  of  this 
act,  no  person  so  ordered  shall  be  excused  from  attending, 
testifying  or  producing  books,  papers,  schedules,  contracts, 
agreements  or  any  other  document  in  obedience  to  the  sub- 
poena, or  under  the  order  of  such  court  or  any  commissioner 
or  referee  appointed  by  said  court  to  take  testimony,  or  any 
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notary  public  or  other  person  or  oflScer  authorized  by  the  laws 
of  this  State  to  take  depositions,  when  the  order  made  by  such 
court,  or  judge  thereof,  includes  a  witness  whose  deposition  is 
being  taken  before  such  notary  public  or  other  officer  on  the 
ground  or  for  the  reason  that  the  testimony  or  evidence  re- 
quired of  him  may  tend  to  incriminate  him  or  subject  him  to 
any  penalty ;  but  no  individual  shall  be  prosecuted  or  be  sub- 
jected to  any  penalty  for  or  on  accoimt  of  any  transaction,  mat- 
ter or  thing  concerning  which  he  may  so  testify  or  produce  evi- 
dence, documentary  or  otherwise,  before  any  such  court,  per- 
son or  officer;  but  no  person  shall  be  excused  from  testifying 
for  the  Commonwealth  or  the  plaintiff  or  complainant  in  any 
proceeding  under  this  act  as  to  any  offense  committed  by  an- 
other hereunder  by  reason  of  his  testimony  tending  to  incrimi- 
nate himself,  but  the  testimony  given  by  such  person,  on  motion 
of  either  the  Conmionwealth,  the  plaintiff  or  complainants, 
shall  in  no  criminal  case  be  used  against  him,  nor  shall  he  be  in 
anywise  prosecuted  criminally  for  any  offense  as  to  which  he 
has  so  testified.    (Id.,  §14.) 

§15.  When  bond  reqnired  of  suspected  offenders;  pro- 
ceedings on  forfeited  bonds« —  In  any  proceeding  under  this 
act  before  any  court  of  competent  jurisdiction,  if  it  appears 
from  competent  evidence  that  violations  of  the  provisions  of 
this  act  were  contemplated,  but  not  actually  committed,  the 
said  courts  in  which  such  proceedings  as  aforesaid  are  pend- 
ing, may  require  a  bond  or  bonds  of  the  defendant  or  de- 
fendants in  the  penalty  of  not  more  than  $1,000,  conditioned 
upon  the  abstention  from  all  violations  of  the  provisions  of 
this  act  for  the  period  of  one  year.  In  case  of  the  forfeiture  of 
the  said  penalty  of  said  bond  or  bonds,  like  proceedings  shall 
be  had  thereon  as  in  the  case  of  the  forfeiture  of  recognizance. 
In  the  case  of  disobedience  to  any  injunction  or  decree,  like 
proceedings  shall  be  had  as  in  the  case  of  other  contempts  of 
court.    (Id.,  §15.) 

§16.  Part  of  act  declared  unconstitntional  not  to  affect 
rest  of  acL —  If  any  section  or  provision  of  this  act  or  any 
part  of  any  section  shall  be  declared  unconstitutional  by  the 
supreme  court  of  appeals  of  Virginia,  or  the  supreme  court  of 
the  United  States,  the  part  so  declared  unconstitutional  shall 
cease  to  be  operative,  but  the  remainder  of  the  act  and  every 


APPEALS — ^APPORTIONMENT  93 

section  or  part  thereof  not  so  declared  unconstitutional  shall 
continue  to  be  the  law  of  this  State.    (Id.,  §16.) 

§17.  Act  to  be  liberally  construed.— -The  provisions  of 
this  act  shall  be  liberally  construed  in  order  effectually  to  se- 
cure the  enforcement  of  the  provisions  hereof  for  the  protec- 
tion of  the  people  of  the  Commonwealth,  but  the  act  shall 
apply  only  to  those  trusts,  combinations  and  monopolies  which 
are  unreasonable  or  inimical  to  the  public  welfare,  or  [as?] 
hereinbefore  defined.    (Id.,  §17.) 


APPEALS 


(See  "Burks'  Pleading  and  Practice"   (new  ed.),  title 
Writ  of  Error,) 

See  Justice  of  the  Peace^  and  Trials 

tl.    Criminal  cases 
§2.    Civil  cases 


§L  Criminal  cases^^ — ^"For  Exceptions,  Writs  of  Error, 
and  Execution  of  Judgment",  in  criminal  cases,  see  Code, 
§§4929-53,  and  Acts  1920,  p.  241,  amending  §4930. 

§2.  Civil  cases. — For  Appeals,  Writs  of  Error,  and  Super- 
sedeas, in  civil  cases,  see  Code,  §§6336-72,  and  Acts  1920,  p. 
416,  repealing  §6339,  and  Acts  1922,  amending  §§4930,  4869, 
6337,  6348,  6355,  6358.  Exceptions  in  civil  cases  are  embraced 
under  Trial. 


APPORTIONMENT 

il.    Definition 

§2.    Compensation  for  preparing  land  for  crop 

|3.  Apportionment  of  rent  where  an  estate  for  life  or  other  un- 
certain interest  is  ended 

§4.  Apportionment  of  rent,  hire,  or  money  coming  due  at  fixed 
periods 

16.    Where  lessor  assigns  to  several 
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§1.  Definitioiu — Apportionment  is  the  division  or  dis- 
tribution of  a  subject  matter  into  proportionate  parts.  Below 
is  the  law  as  to  the  apportionment  of  rents,  and  of  other 
money  coming  due  at  fixed  periods.    (4  Min.  Inst.  128.) 

(1)  Where  part  of  land  is  used  for  crop  after  lease 
ended. — ^Where  a  lease  is  ended  by  the  act  of  God  or  the  law 
and  without  the  tenant's  fault,  he,  or  his  executor  or  adminis- 
trator, shall  pay  a  reasonable  rent  for  so  much  of  the  land  as 
the  crops  occupy,  in  the  same  proportion  as  that  part  shall  bear 
in  quantity  and  value  to  the  entire  premises;  and  such  rent 
shall  be  apportioned  among  the  owners  of  the  land,  if  there  be 
more  than  one,  according  to  their  respective  interests.  (Code, 
§5541.) 

§2.  Compensation  for  pmgmamig  land  for  crop^ — If  any 
Jand  has  been  prepared  by  the  tenant  previous  to  the  expira- 
tion of  the  lease,  for  the  purpose  of  putting  a  crop  into  the 
ground,  and  the  lease  is  ended  by  the  act  of  God  or  the  law 
and  without  the  tenant's  fault,  those  who  succeed  to  the  land 
shall  pay  a  reasonable  compensation  for  such  preparation. 
(Code,  §5542.) 

§3*  Apportionment  of  rent  where  an  estate  for  life  or 
other  uncertain  interest  is  ended.^  If  there  be  an  estate  for 
life  or  other  uncertain  interest  in  land  which  is  leased  to  an- 
other, upon  the  end  of  such  estate  by  death  or  otherwise,  the 
lessee  may  hold  the  land  to  the  end  of  that  year  of  the  lease, 
and  the  rent,  if  to  be  paid  in  money,  shall  be  apportioned  be- 
tween the  owner  of  the  life  estate  or  other  uncertain  interest, 
or  his  executor  or  administrator,  and  those  who  succeed  to  the 
land:  if  the  rent  is  to  be  paid  in  kind,  or  in  a  part  of  the 
crop,  it  shall  be  paid  to  the  former,  who  shall  pay  to  the  latter 
a  reasonable  rent,  in  money,  from  the  end  of  said  estate  to  the 
€nd  of  the  said  year;  and  such  payment  in  money  is  a  charge, 
in  preference  of  other  claims,  on  the  rent  received  for  the  part 
of  the  crop  thus  paid.    (Code,  §5543.) 

§4.  Apportionment  of  rent,  hire,  or  money  cominif  due  at 
fixed  periodb. — On  the  end  by  death  or  otherwise  of  the  les- 
sor's estate  for  the  lease  of  which  rent  is  to  be  paid  at  cer- 
tain fixed  periods,  as,  where  the  lessee  acquires  part  of  the  land 
by  purchase  or  descent,  or  where  a  third  party  takes  a  part 
or  all  of  the  land  by  a  superior  title  or  where  land  or  buildings 
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are  wholly  or  partially  destroyed  by  earthquake,  fire,  or  other- 
wise, or  where  the  lessor  assigns  part  of  the  rent  to  another,  or 
where  a  part  of  the  land  is  sold  to  another ;  or  on  the  end,  by 
death  or  otherwise,  of  a  contract  of  hire,  by  which  money  is  to  be 
paid  at  certain  fixed  periods;  or  on  the  end,  by  death  or  other- 
wise, of  the  estate  or  other  thing,  from  or  in  respect  to  which 
is  derived  money  coming  due  at  fixed  periods,  as,  an  annuity, 
etc.;  or  on  the  death  of  any  persons  interested  in  such  rent, 
hire,  or  money,  the  person  or  his  executor  or  administrator,  or 
his  assignee,  who  would  have  been  entitled,  but  for  such  death 
or  other  event,  to  the  rent,  hire,  or  money  coming  due  at  any 
such  period,  shall  have  a  proportion  thereof,  according  to  the 
time  which  has  elapsed,  including  the  day  of  such  death  or 
event,  deducting  a  proportional  part  of  the  charges;  unless^ 
indeed,  where  it  is  expressly  provided  that  no  apportionment 
shall  take  place.     (Code,  §§5544-7.) 

§5.  Where  lessor  assigns  to  severaL — If  the  lessor  as- 
signs the  reversion,  or  part  thereof,  in  parcels  to  different 
persons,  the  rent  thereafter  falling  due  is  apportioned  among 
the  new  owners.     (1  M's.  Real  Prop.,  §412.) 

§6.  Where  the  lessee  is  evictedL —  Where  the  lessee  is 
evicted  or  ousted  from  the  premises  or  part  thereof  by  a  third 
person  under  a  superior  title,  the  rent  is  proportionately  re- 
duced ;  but  if  evicted  by  the  lessor  himself  from  any,  even  the 
least  part,  it  suspends  the  entire  rent  for  the  'whole  term,  even 
though  the  tenant  continues  in  possesion  of  the  rest.  (1  M's. 
Real  Prop.,  §412.) 
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{1.    Definition 

{2.    How  minors  are  bound  out  or  placed  in  charitable  institutions 

{3.    Useful  forms  under  "Apprenticeship*' 

§1.  Definition. — An  apprenticeship  is  a  contract  by  one* 
person,  called  a  master,  who  understands  some  art,  trade,  or 
business,  and  undertakes  to  teach  the  same  to  a  minor,  called! 
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the  apprentice,  who,  on  his  part,  is  bound  to  serve  the  master 
in  such  art,  trade,  or  business,  during  a  definite  period  of  time, 
in  Virginia  until  21  years  old,  if  a  boy,  or  18  years  old  if 
a  girl  (Code,  §5301). 

§2.  How  mittors  are  bound  out  or  placed  in  charitable  in- 
stitutiiMiSd —  A  minor  may  be  bound  by  his  guardian,  or,  if 
none  by  his  father,  or,  if  neither,  by  his  mother,  in  either 
case  with  the  consent  entered  of  record  of  the  court,  if  he  be 
under  14  years  old.  If  of  that  age  or  older,  he  may  consent 
thereto  himself.  In  like  manner,  a  minor  may  be  placed  in 
some  charitable  institution  or  school  for  such  time  as  may  be 
agreed  upon.  And  the  overseer  of  the  poor,  with  the  consent 
of  the  court  may  bind  out  or  place  in  such  institution,  a  minor 
found  begging,  or  who  is  likely  to  become  chargeable  to  the 
<x)unty  or  corporation  (Code,  §§5998-90.)  For  other  pro- 
visions of  the  law  as  to  masters  and  apprentices,  see  sections 
^301-13  of  the  Code.  For  commitment  of  minors  to  charitable 
^societies.  Prison  Association  of  Virginia,  and  the  Negro  Re- 
formatory Association  of  Virginia,  see  Minors^  Infants^  or 
Children. 

§3.    Useful  forms  under  ^Apprenticeship.'' 


No.  1.    Writing  op  Appbenticeship. 
(Code,  §  6305.) 
This  Indenture,  witnesseth,  that  it  is  mutuaHy  agreed  between  F. 

M.,  and  M.  A.,  that  A.  P.,  aged years,  shall  be  taken  and  held  as 

an  apprentice  for years  by  the  said  M.  A.,  and  the  said  M.  A. 

contracts  and  covenants  with  the  said  F.  M.,  faithfully  and  carefully 

to  instruct  the  said  A.  P.,  in  all  the  handicraft  of  a (here 

state  the  trade  or  business),  and  the  said  M.  A.,  further  contracts  and 
covenants  that  the  said  A.  P.  shall  be  allowed  as  compensation  in  con- 
sideration of  his  services,  for  the  first  year,  at  the  rate  of  % 

per  week  (or  per  year) ;  for  the  second  year,  at  the  rate  of  % 

per  week  (or  per  year) ;   (and  so  on) ;  and  at  the  expiration  of  his 

term  of  apprenticeship,  $ .    And  we  hereby  severally  waive  the 

benefit  of  our  homestead  exemptions  as  to  this  obligation.    Witness  our 

hands  and  seals,  this day  of ,  192... 

F.  M.  (L.  S.) 
M.  A.  (L.  S.) 

State  of  Virginia, county,  to-wlt: 

Executed  before  me,  J.  T.,  a  notary  public  (or  justice  of  the  peace) 

in  and  for  the  county  and  state  aforesaid,  this day  of , 

192 J.  t;,  N.  p.  (or  /.  P.) 
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No.  2.    CoHSEiTT  or  BlnroB  to  BEaoro  Bound  as  an  Apprbettiob 

(Code,  {  6298.) 

"I,  A.  P.,  do  hereby  oonsent  and  asree  to  be  bound  aa  an  appren- 
tice to  M.  A.,  according  to  the  intent  and  meaning  of  the  foregoing 
(or  within)  indenture,  and  do  sign  this  my  consent  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  to  the  said  Indenture,  before 

the  same  is  executed  by  any  of  the  parties  thereto.    This day 

of .  192.—.  A.  P."    - 


No.  3.    Bond  of  Masteb  to  Oyebseeb,  When  thk  Afpbenticb  is  Bound 

BT  Him  With  the  Consent  of  the  Coubt. 
(Code,  {{  6299,  6306,  6316.) 
Know  all  men  by  these  presents,  that  we  M.  A.,  and  A.  B.,  are  held 
and  firmly  bound  unto  B.  F.,  overseer  of  the  poor  for magis- 
terial district  of  the  county  of ,  and  his  successors,  in  the 

Just  and  full  sum  of dollars,  the  payment  whereof  well  and 

truly  to  be  made  to  the  said  overseer  of  the  poor,  we  bind  ourselves. 
Jointly  and  severally,  firmly  by  these  presents;  and  we  hereby  severally 
waive  the  benefit  of  our  homstead  exemptions  as  to  this  obligation. 

Witness  our  hands  and  seals,  this— .. day  of ,  192 

Tet  upon  this  condition,  that  whereas  the  circuit  court  of 

county,  did,  on  the day  of ,  192...,  make  the  following 

order:  (here  recite  the  order).  Now,  therefore,  if  the  said  M.  A.  shall 
well  and  truly  satisfy  and  pay  the  several  sums  of  money  in  the  said 
order  mentioned  with  interest,  at  the  times  they  shall  respectfully  fall 
due,  then  this  obligation  to  be  void;  otherwise  to  remain  in  full  force 
and  virtue. 

M.  A.  (L.  S.) 
F.  M.   (L.  S.) 


ARBITRATION 

See  "Burks'  Pleading  and  Practice"  (new  ed;),  title  Arbitrc^ 

tion  and  Award 

■ 

§1.  Definitions 

{2.  Submission  to  arbitration 

{3.  Arbitration  and  umpire 

{4.  Award,  or  decision 

{6.  Administrator,  executor,  guardian,  etc.,  may  submit  to  arbi- 
tration 

{6.  Useful  forms  under  "Arbitration" 
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§1.  Definitions. — ^Arbitration  is  the  investigation  and  de- 
cision of  matters  of  difference  or  controversy  between  con- 
tending parties  by  one  or  more  persons  chosen  by  the  parties. 
The  contract  between  them,  by  which  they  agree  to  submit  the 
matter  to  arbitration,  is  called  a  ^^submission" ;  the  parties  so 
appointed  are  called  ^^arbitrators" ;  while  their  decision  is  an 
^^award".  If  the  arbitrators  cannot  agree,  they  appoint  a  third 
person,  called  an  "umpire",  who  decides  the  controversy.  Ar- 
bitration is  indeed  a  most  economical  and  desirable  mode  of 
settling  one's  controversies.     (4  Min.  Inst.  170.) 

§2.  Submission  to  arbitration. — Arbitration  may  be 
either  by  contract  between  the  parties  out  of  court,  or  it  may 
be  by  order  of  court.  It  may  be  either  verbally  or  in  writing, 
but  it  should  of  course  always  be  in  writing,  and  must  be 
where  the  controversy  relates  to  real  estate.  Sometimes  it  is  in 
the  form  of  an  exchange  of  bonds  between  the  parties.  Our 
Statute  provides  that  persons  desiring  to  end  any  controversy, 
whether  there  be  a  suit  pending  therefor  or  not,  may  submit 
the  same  to  arbitration,  and  agree  that  such  submission  may 
be  entered  of  record  in  any  court.  Upon  proof  of  such  agree- 
ment made  out  of  court,  or  by  consent  of  the  parties  given  in 
court,  in  person  or  by  counsel,  the  agreement  is  entered  in  the 
proceedings  of  the  court;  and  thereupon  a  rule,  or  order,  is 
entered  that  the  party  shall  submit  to  the  award,  or  decision, 
which  shall  be  made  in  pursuance  of  such  agreement;  and 
such  submission  cannot  be  revoked  by  either  party  to  it,  with- 
out the  leave  of  court.  The  court  may,  from  time  to  time,  en- 
large the  time  within  which  a  decision  is  required  to  be  made. 
(Code,  §§6159-60.)  A  submission  not  made  in  court  may  be 
revoked  by  either  party  at  any  time  before  the  decision  is 
rendered,  provided  notice  thereof  is  given  to  the  arbitrators 
before  they  render  a  decision;  but  the  other  party  may,  in 
such  case,  sue  him  for  damages  for  breach  of  contract.  (4 
Min.  Inst.  172-5.) 

§3.  Arbitrators  and  umpire.—  There  may  be  one  or  more 
arbitrators,  either  mutually  agreed  upon,  or  each  party  may 
select  one  or  more,  and  the  parties  either  agreeing  upon  an- 
other, as  umpire,  or  stipulating  that  such  umpire  shall  be 
chosen  by  the  arbitrators,  in  which  last  case  the  arbitrators 
must  be  informed  of  such  appointment  and  given  a  reasonable 
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opportunity  to  produce  their  evidence  before  him,  for  he  must 
not  derive  his  knowledge  of  the  evidence  from  the  other  arbi- 
trators, but  must  himself  rehear  the  case.  It  would  seem  that 
they  should  have  greater  latitude  in  procedure  and  the  produc- 
tion of  evidence  (which  should  be  legal  evidence)  before  them 
than  in  court,  yet,  like  a  magistrate  in  Virginia,  they  should 
decide  a  case  according  to  the  principles  of  law  and  equity, 
and  where  these  conflict,  equity  (i.  e.,  justice  regardless  of  the 
stiff  rules  of  law)  should  prevail.  (4  Min.  Inst.,  175-6.)  Sum- 
mons for  witnesses  may  be  issued  by  the  arbitrators  or  the 
clerk  of  the  court.    (Code,  §6217.) 

§4.  Award,  or  deciaion^— The  decision  must  keep  within 
the  terms  of  the  submission  or  agreement,  for  that  is  their  sole 
authority  for  acting;  on  the  other  hand,  it  should  decide  all 
that  was  submitted.  It  must  not  propose  what  is  impossible 
or  illegal ;  it  must  be  reasonable  and  advantageous,  not  some- 
thing idle  or  useless;  and  it  must  be  such  as  wholly  and 
finally  ends  the  controversy.  If  the  submission  does  not 
otherwise  provide,  the  award,  if  not  made  under  an  order  of 
court,  may  be  orally  or  in  writing,  but  by  all  means  it  should 
be  in  writing,  signed  by  the  arbitrators  or  a  majority  of  them. 
If  the  award  is  made  in  pursuance  of  a  rule  of  court,  it  must 
be  in  writing,  and  must  be  returned  to  the  court  in  order  that 
it  may  be  entered  on  the  records  of  its  proceedings.  Even  if 
the  award  or  decision  is  made  under  an  agreement  out  of  court, 
the  statute  provides  that  it  may,  like  an  award  made  under 
an  order  of  court,  be  entered  up  as  the  judgment  or  decree  of 
the  court,  unless  good  cause  be  shown  against  it  at  the  first 
term  after  the  parties  have  been  simimoned  to  show  cause 
against  it  (Code,  §6161) ;  but  if  a  pending  suit  is  referred  by 
rule  of  court  to  arbitrators,  such  summons  is  not  necessary,  the 
usual  practice  being  immediately  to  enter  judgment  in  pur- 
suance of  the  award,  and  when  so  entered  of  record,  an  award 
is  enforced  like  any  other  judgment. 

An  award  shall  not  be  set  aside,  except  for  errors  apparent 
on  its  face,  imless  it  appear  to  have  been  procured  by  corrup- 
tion or  other  undue  means,  or  that  there  was  partiality  or  mis- 
behavior on  the  part  of  some  of  the  arbitrators  or  of  the  um- 
pire ;  but  courts  of  equity  still  retain  their  power  over  awards. 
(Code,  §6162.) 
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Mr.  Minor,  on  the  basis  of  Virginia  decisions,  enumerates 
the  following  cases  where  awards  may  be  set  aside :  Where  the 
arbitrators  decide  on  their  own  view,  without  calling  the  par- 
ties before  him;  where  they  make  the  award  without  fully 
hearing  all  the  evidence  which  can  be  offered  on  both  sides; 
where  they  admit  illegal  evidence,  or  excludes  that  which  is 
legal ;  where  they  refuse  to  allow  a  reasonable  time  to  prepare 
for  trial ;  where  from  expressions  or  otherwise,  there  appears 
a  bias  or  partiality  in  an  arbitrator's  mind  toward  either  party ; 
where  an  arbitrator  is  ascertained  to  have  an  interest  in  the 
controversy,  unknown  to  either  party  when  he  was  chosen; 
where  he  is  in  anywise  guilty  of  partiality  or  corruption ;  where 
the  award  is  obtained  by  fraud  or  surprise  of  either  party ;  or 
where  an  error  appears  on  the  face  of  the  award  or  of  some 
paper  accompanying  it,  drawn  up  at  the  same  time,  and  plain- 
ly  connected  with  it. 

Where  the  award  is  made  upon  submission  out  of  courts 
or  if  the  error  appears  on  the  face  of  papers  already  in  a 
pending  cause  which  is  submitted  by  rule  of  court,  relief 
against  the  award  can  be  had  only  in  a  court  of  equity ;  but 
where  the  submission  is  by  rule  of  court,  that  court  may  set 
aside  the  award  for  errors  apparent  in  its  face,  or  for  mis- 
conduct of  the  arbitrators,  umpire,  or  parties,  as  above  enum- 
erated. 

If  the  award  be  good  in  part  and  bad  for  the  rest,  it  may 
be  partly  set  aside,  if  it  can  be  done  without  injustice,  {i 
Min.  Inst.  176-89.) 

§5.  Adkninistrator,  executor^  guardian^  etc^  may  submit 
to  arbitratioiu-^An  administrator,  executor,  guardian,  com- 
mittee of  an  insane  person,  or  trustee  may  submit  to  arbitra- 
tion any  suit  or  matter  of  controversy  touching  his  estate  or 
property,  as  in  other  cases ;  and  he  shall  not  be  responsible  for 
any  losses  sustained  by  a  decision  against  it,  unless  it  was 
caused  by  his  fault  or  neglect.     (Code,  §6163.) 

§6.    Useful  forms  under  ''Arbitration''. 

No.   1.      AOBEBMENT   TO   SUBMIT   CONTBOVEBST  TO   ABBITBATION. 

(Code,  §  6169.) 

Whereas  certain  questions  and  disputes,  between  A.  B.,  of , 

of  the  one  part,  and  E.  O.,  of ,  of  the  other  part  have  arisen 

and  are  now  depending.    Now  therefore,  for  the  finaUy  ending  all  such 
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qvefltions  and  disputes,  and  deciding  the  same,  it  is  consented,  con* 
eluded  and  agreed  by  and  between  the  said  A.  B.  and  E.  G.  that  the 
matters  in  controversy  shall  be,  and  they  are  hereby  referred  and  sub- 
mitted to  the  final  award  and  determination  of  H.  K.,  of ,  M. 

P.,  of ,  and  J.  8.,  of ,  or  any  two  of  them,  arbitrators 

indilferently  chosen  by  the  said  parties,  so  as  the  said  arbitrators,  or 
any  two  of  them,  do  make  their  award  or  determination  of  and  con* 
cemlng  the  premises,  in  writing  ready  to  be  delivered  to  the  said  par- 
ties requiring  the  same,  on  or  before  the day  of next 

enifning  the  date  of  these  presents.  ("And  it  is  hereby  mutually 
agreed  by  and  between  the  said  parties,  that  this  submission  shall  be 

entered  of  tecord  in  the  circuit  court  of  the  county  of..^ ,"  if 

that  be  the  case.) 

In  testimony  whereof,  the    parties  to  these  presents  have  here- 
unto set  their  hands,  this day  of ,  in  the  year  192 . 

A.  B. 
E.  Q. 

If  the  arbitrators  are  to  be    paid  for  their  senrices,  add  the  fol- 
lowing to  the  foregoing  form: 

"The  said  arbitrators,  for  their  serylces  as  such,  shall  each  be  paid 

the  sum  of  $ ,  by  the  parties  hereto,  or  some  of  them,  as  may 

be  directed  in  the  award  of  the  arbitrators." 


No.  2.     SiTBMissioN  TO  Abbitration  by  BoifD  Gr^N  BT  Bach  Pabtt. 

Know  all  men,  that  I,  A.  B.,  am  held  and  firmly  bound  unto  B.  G. 

in  the  sum  of dollars,  to  be   paid  the  said  E.  G.,  for  which  pay* 

ment  I  bind  myself  and  heirs  by  these  presents.  Sealed  with  my  seal, 
and  dated  this day  of ,  in  the  year  192 

The  condition  of  the  above  obligation  Is  such  that,  if  the  above 
bound  A.  B.,  his  executors  and  administrators,  shall  for  his  and  their 
part,  in  and  by  all  things,  well  and  truly  observe,  perform,  and  keep  the 
award  and  determination  of  H.  K.,  M.  P.,  and  J.  S.,  or  any  two  of  them, 
indilferently  chosen  by  the  said  A.  B.  and  E.  G.  to  arbitrate,  award, 
and  determine  concerning  all  manner  of  actions  and  causes  of  action, 
suits,  bonds,  contracts,  covenants,  promises,  accounts,  reckonings,  judg- 
ments, executions,  controversies,  trespasses,  damages,  and  demands 
whatsoever,  both  in  law  and  equity,  at  any  time  heretofore  had,  moved, 
sued,  prosecuted,  done  suffered,  or  committed  by  or  between  the  said 
parties,  so  as  the  award  of  the  said  arbitrators,  (where  there  are  three 
or  more  arbitrators,  say  "or  any  two  of  them")  be  made  and  set  down 
in  writing  ready  to  be    delivered  to  the  said  parties  in  difference,  on 

or  before  the day  of ,  192. *  then  this  obligation 

shall  be  void;  otherwise  to  remain  in  full  force  and  virtue. 

When,  in  the  event  of  the  arbitrators  (being  two)  disagreeing, 
the  award  is  to  be  made  by  an  umpire,  follow  the  foregoing  form  to 
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the  {*),  and  then  say:  "And  If  the  said  arbitrators  shall  not  make 
such  their  award  of  and  oonoemlng  the  premises  within  the  time 
limited  as  aforesaid,  then.  If  the  'said  B.  Q.,  his  executors  and  ad- 
ministrators, for  his  and  their  part  do  and  shall  well  and  truly  oh- 
serve,  perform,  and  keep  the  award,  determination,  and  umpirage  of 
a  third  person  to  be  indifferently  chosen  by  the  said  parties  for  um- 
pire, in  and  oonoemlng  the  premises,  so  as  the  said  umpire  do  make 
and  set  down  his  award  and  umpirage  In  writing,  ready  to  be  deliv- 
ered to  the  said  parties  In  difference,  on  or  before  the day  of 

,  192..,  then  this  obligation  shall  be  void,"  Ac. 

When  the  award  Is  to  be  a  rule  of  court,  add  to  the  foregoing 
form  the  following: 

"And  It  Is  hereby  agreed  by  and  between  the  parties,  that  these 
presents,  and  the  submission  hereby  made  of  the  said  matters  In  con- 
troversy, shall  be  made  a  rule  of  the court  of  the  county  (or 

corporation)  of ,  to  the  end  that  the  said  parties  In  difference 

shall  be  finally  concluded  by  the  said  arbitration  and  award  In  pur- 
suance of  these  presents,  according  to  the  statute  In  that  case  made 
and  provided." 


No.  3.      AWABD  BY  AfiBriBATOBS. 

Whereas,  A.  B.,  of ,  of  the  one  part,  and  E.  C,  of , 

of  the  other  part,  have  mutually  agreed  In  a  writing  bearing  date 

on  the day  of 192..,  (or.  In  case  of  bond,  "entered  Into, 

and  reciprocally  executed  bonds  or  obligations  to  each  other,  bear- 
ing date  the day  of ,  192..,  In  the  penal  sum  of , 

conditioned")  that  the  said  parties  should.  In  all  things,  well  and 
truly  stand  to,  abide,  perform,  observe,  fulfill  and  keep  the  award, 

order,  final  end  and  determination  of  H.  K.,  of ,  M.  P.,  of , 

and  J.  S.,  of ,  arbitrators  Indifferently  chosen  by  the  said  par- 
ties, BO  as  the  said  award  of  the  said  arbitrators  should  be  made  on  or 

before  the day  of ,  In  the  year  192..,  In  writing,  and 

ready  to  be  delivered  to  the  said  parties.  Now,  know  ye,  that  we, 
the  said  arbitrators  whose  names  are  hereunto  subscribed,  having  duly 
examined  Into  the  cause  or  causes  of  difference  existing  between  the 
said  parties  by  hearing  the  statements,  proofs  and  allegations  of 
both,  do  make  and  publish  this,  our  award  between  the  said  parties,  in 
the  following  manner:  (The  remainder  of  the  award  must  be  filled 
up  as  the  circumstances  of  the  particular  case  require.) 

In  testimony  whereof,  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals,  this day  of ,  in  the  year 

192... 

(U  S.) 

(U  S.) 

In  case  of  a  submission  by  rule  of  court,  in  lieu  of  the  matter 
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down  to  the  end  of  the  first  parentheais,  say:     "Whereas,  by  the 

rule  of  the  circuit  court  of oounty,  made  the day  of 

,  192..,  In  an  action  at  law  (or  suit  in  equity),  wherein  A.  B. 

was  plalntifT  and  B.  G.  defendant,  it  was  by  consent  of  the  parties 
given  in  court  (or  upon  proof  of  OQreement  tetvoeen  the  parties  out 
of  court  made  the day  of ,  192 )" 


No.  4.    Nomination  of  Umpibe  bt  two  Asbitbatobs. 

Know  all  men  by  these  presents,  that  we  the  undersigned,  H.  K. 
and  M.  P.,  arbitrators  chosen  to  award  and  determine  the  matter  in 
difTerenoe  between  A.  B.  and  E.  6.,  as  appears  by  articles  of  agree- 
ment made  between  the  said  A.  B.,  and  E.  G.,  and  dated  the 

day  of ,   192..,   not  having  concluded  and  agreed  upon   the 

premises  to  us  referred  as  aforesaid,  do  hereby,  according  to  and  in 
pursuance  of  the  power  to  us  granted  by  the  said  articles  of  agree- 
ment, nominate  and  appoint  R.  S.,  of ,  the  sole  umpire  in  the 

premises,  to  conclude  and  determine,  and  make  his  final  award  and 
umpirage  of  all  the  matters,  demands  and  dlfTerences  in  controversy 
between  said  parties  referred  to  in  said  articles  of  agreement  afore- 
said. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals, 

on  this day  of ,  192... 

- .  (L.  S.) 

,  (U  S.) 


No.  5.    AwABD  OF  Umpibe. 

Whereas,  A.  B.,  of ,  of  the  one  part,  and  E.  G.,  of , 

of  the  other  part,  have  mutually  agreed  in  a  writing  bearing  date 
on  the day  of 192..,  (or  "entered  into  and  recipro- 
cally executed  bonds  or  obligations  to  each  other,  bearing  date  the 

day  of ,  in  the  year ,  in  the  penal  sum  of , 

conditioned")  that  the  said  parties  should  in  all  things  well  and  truly 
stand  to,  abide,  observe,  perform,  fulfill  and  keep  the  award,  order, 

final  end  and  determination  of  H.  K.,  of ,  and  N.  P.,  of 

arbitrators  IndlfTerently  chosen  by  the  said  parties,  of  and  concerning 
all  and  all  manner  of  action  and  actions,  suits,  bills,  bonds,  specialties, 
covenanter,  contracts,  promises  accounts,  reckonings,  sums  of  money, 
judgments,  executions,  quarrels,  controversies,  trespasses,  damages 
and  demands  whatsoever,  both  In  law  and  equity,  committed  or  de- 
pending by  or  between  the  said  parties,  so  as  the  said  award  of  the 

said  arbitrators  should  be  made  on  or  before  the day  of ,  in 

the  year  192...  But  if  the  said  arbitrators  should  not  make  such  their 
award  of  and  concerning  the  said  differences  and  disputes  by  the  time 
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aforesaid,  then  if  the  said  parties  should  in  all  things  well  and  truly 
stand  to»  abide*  obsenre,  perform,  fulfill  and  keep  the  award,  order 
arbitrament,  umpirage,  final  end  and  determination  of  such  person, 
as  should  thereafter  be  chosen  by  the  said  arbitrators  between  the 
said  parties  of  and  concerning  the  said  dlfTerenoes,  so  as  the  said 
umpirage  should  make  his  award  or  umpirage  of  or  concerning  the 

same,  on  or  before  the day  of ,  192...    And  whereas,  the 

said  H.  K.  and  M.  B.  met  upon  the  said  arbitration,  and  did  not  make 
their  award  between  the  said  parties  by  the  time  limited  in  and  by 
the  said  agreement  (or  the  conditions  of  the  iriald  bonds),  and  in  pur- 
suance of  the  said  agreement  (or  bonds),  have  in  writing  chosen  and 
appointed  me  as  umpire  to  settle  and  determine  the  matters  in  diifer- 
ence  between  the  said  parties.  Now  know  ye,  that  I,  R.  S.,  the  um- 
pire  named  and  chosen  as  aforesaid,  and  having  heard  and  examined, 
as  well  the  said  parties  as  their  reepectlve  attorneys  and  their  re- 
spective witnesses,  proofs  and  allegations  on  both  sides,  of  and  con- 
cerning the  said  disputes  and  difCerenoes  between  them,  and  fully 
considered  the  same  and  the  matters  referred,  do  make  this  my 
award  and  umpirage,  in  manner  following,  that  is  to  say  (here  the 
award  must  be  inserted,  according  to  the  various  cases;  the  con- 
clusion may  be  as  follows) :    And  upon  the  pajrment  of  the  said  sum 

of (or  performance  of  the  required  condition),  I  do  award 

and  direct  that  the  said  parties  shall  duly  execute  and  deliver  to 
each  other  mutual  relinquishment  in  writing  of  all  and  every 
action  and  actions,  cause  or  causes  of  action,  damages,  claims  and 
demands  whatsoever,  subsisting  or  depending  on  or  before  the  said 

day  of ,  192— 

In  testimony  whereof,  I,  the  said  S.  T.,  have  set  my  hand  and 

seal,  this day  of ,  In  the  year  192... 

R.  S.  [L.  S.] 


AKCHITECT  AND  BUILDER 

See  Liens  of  Mechanics  and  Others 

i  1.    Building  contract 

§  2.    Rights,  duties,  and  liabilities  of  architect 

I  3.    Rights,  duties  and  liabilities  of  builder  or  contractor 

§  4.    Certification  and  license  tax  of  architects,  etc. 

§  5.    Facts  for  builders 

(1)  As  to  stone 

(2)  As  to  brick 

(3)  As  to  plastering 

(4)  As  to  laths 
(6)     As  to  shingles 
(6)    As  to  slating 

§  6.    Forms  of  contracts  under  "Architect  and  Builder 


tf 
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§  1.  Bnildiiig  contmct^ — Such  contract  is  governed  by 
the  law  of  contract  in  general — see  Contracts.  It  would  be 
well  to  insert  in  the  contract  one  or  more  of  the  following  pro- 
visions, which  have  been  held  valid:  (1)  That  the  builder 
or  contractor,  shall  not  assign  any  money  payable  under  the 
contract,  unless  with  the  assent  of  the  owner;  (2)  that  the 
owner  may  notify  the  builder  to  discontinue  work  under  the 
contract;  (3)  that  the  builder  shall  give  bond  within  a  stated 
time;  (4)  that  the  certificate,  estimate,  or  decision  of  an 
architect  or  engineer,  or  some  other  person  shall  be  final  and 
conclusive,  as  to  disputes  concerning  the  meaning  or  con- 
struction of  drawings  and  specifications,  or  any  other  matter 
of  difference;  (5)  that  on  failure  of  the  builder  to  com- 
plete the  work  according  to  contract,  other  persons  may  be 
employed;  (6)  that  the  builder  will  comply  with  the  build- 
ing law,  which  is  not  specified  in  the  contract;  (7)  that  no 
deviations  from  the  contract,  specifications,  or  drawings  will 
be  permitted  except  with  the  sanction  in  writing  of  the  archi- 
tect or  engineer;  (8)  that  the  builder  will  not  sub-contract 
the  work  without  the  written  consent  of  the  owner,  architect, 
or  engineer;  (9)  that  no  extra  shall  be  claimed  unless  directed 
in  writing;  (10)  that  the  builder  shall  not  be  liable  for  any 
deficiency  or  error  in  the  plans  or  specifications;  (11)  that 
the  builder  shall  pay  certain  and  fixed  reasonable  damages  for 
delay  or  other  default;  (12)  that  ^he  owner  /may  retain 
money  due  the  builder  to  pay  material  men  or  laborers  so  as 
to  avoid  mechanic's  liens.  (See  general  common  law  authori- 
ties.) 

§  2.  Rights,  doties,  and  liabilitiet  ct  architect — His 
agency  is  not  general,  but  his  power  as  agent  of  his  employer 
is  limited  by  the  contract  between  them.  Unless  specially 
authorized,  he  cannot  change,  alter,  or  modify  the  contract 
between  the  owner  and  builder,  nor  bind  the  owner  for  ma- 
terials or  labor.  He  must  act  in  good  faith  toward  his  em- 
ployer, and  with  ordinary  skill,  ability,  care,  and  attention; 
but  is  not  required  to  exercise  extraordinary  care,  nor  to  guar- 
antee a  perfect  plan,  or  a  satisfactory  result  free  from  all  mis- 
calculations. His  power  to  reject  defective  material  or  work, 
if  discoverable  by  ordinary  care,  must  be  exercised  promptly, 
else  the  defects  will  be  considered  waived.    Only  a  real  and 
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substantial  failure  to  perform  the  contract,  will  justify  the 
architect  from  refusing  to  give  his  decision,  estimate,  or  certifi- 
cate. Such  decision,  etc.,  when  given  is  final,  when  the  con- 
tract so  provides,  and  can  only  be  impeached  for  fraud  or  such 
gross  mistake  as  would  imply  bad  faith.  The  architect  is 
responsible,  not  only  for  fraud,  but  also  for  negligence,  or 
failure  to  exercise  ordinary  care,  as  where  he  permits  in- 
ferior material  to  go  into  the  building,  and  the  like.  (See 
general  common  law  authorities.)  See,  also.  Licenses  and 
License  Taxes^  section  36. 

§  3.  Rights,  dotiesy  and  liabilities  of  builder  or  contrac- 
tors—He builds  according  to  contract  and  the  plans  and  speci- 
fications, and  is  not  required  to  follow  the  directions  of  the 
architect  that  departs  therefrom,  nor  to  do  work  not  shown 
by  them.  He  is  bound  to  a  substantial  performance;  a  gen- 
eral compliance  with  plans  is  not  sufficient.  He  must  not  wil- 
fully or  carelessly  depart  from  minute  details ;  leave  his  work 
incomplete  in  any  material  respect;  make  deviations  and 
omissions  greatly  saving  to  himself  and  equally  damaging  to 
the  owner,  or  which  are  so  substantial  that  they  cannot  be 
remedied  or  adequately  compensated  for;  or  omit  work  that 
cannot  be  done  except  at  great  cost  or  with  great  risk  to  the 
building.  The  builder  must  perform  his  work  in  a  workman- 
like manner,  like  a  skilled  workman  would  do  it,  using  ordi- 
nary skill  and  care,  not  only  in  the  work,  but  also  not  to  hurt 
an  employee  or  a  passers-by.  Where  the  owner  has  general 
direction  and  control,  he  would  be  liable  for  such  injuries — 
jointly  with  the  builder  if  both  are  negligent.  The  builder 
is  liable  to  the  owner  for  defective  performance  due  to  depar- 
ture from  plans  or  soil  or  weather  conditions,  to  be  recovered 
by  action  or  to  be  deducted  from  the  contract  price.  The 
stipulated  time  of  performance  is  of  the  essence  of  the  con- 
tract, and  providential  causes  of  delay  is  no  legal  excuse,  but 
delays  caused  by  the  owner  gives  him  that  much  additional 
time;  and  he  is  allowed  extra  time  for  extra  work  or  where 
changes  are  made  in  original  plans.  Unless  prevented  by 
act  of  God  (as  death),  the  law,  or  his  employer,  which  ren- 
ders performance  absolutely  impossible,  nothing  will  excuse 
failure  to  perform,  not  even  destruction  of  the  building,  before 
completion,  by  fire,  lightning,  windstorm,  or  flood,  nor  a 
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latent  defect  in  the  soil,  or  insolvency  of  the  owner.  Even 
where  there  is  no  provision  in  the  contract  to  that  effect,  upon 
default  of  the  builder  to  complete  the  building,  the  owner 
may  take  possession,  and  if  he  desires  he  may  employ  another 
builder.  As  to  acceptance  of  the  building,  this  may  be  either 
express,  or  implied  from  the  conduct  of  the  owner.  Mere 
naked  occupancy  or  use  is  not  a  sufficient  acceptance.  Nor 
does  part  payment,  standing  alone,  amount  to  an  acceptance 
or  waiver  of  defects  known  or  unknown.  While  acceptance 
waives  apparent  defects,  it  does  not  preclude  the  owner  from 
showing  that  the  work  was  not  done  in  a  workmanlike  man- 
ner and  from  claiming  damages  caused  by  such  latent  de- 
fects. Where  the  builder  voluntarily  and  without  justifica- 
tion abandons  his  work  before  it  is  finished,  he  has  no  right  to 
any  compensation.     (See  general  common  law  authorities.) 

For  lien  of  builder,  see  Liens  of  Mechanics  and  Others. 

§  4b  Certification  and  license  tax  d  archilectSy  etc 
For  examination,  certification,  practice,  etc.,  of  professional 
engineers,  architects  and  land  surveyors,  see  Acts  1920,  p. 
496.  For  license  and  license  tax  of  architects,  see  Licenses  and 
License  Taxes,  sections  35  and  36. 

§  5.  Facts  for  builders^— The  following  facts  will  be 
found  useful  to  builders : 

(1)  As  to  stone. — ^To  find  the  number  of  perch  (24.75 
cu.  ft.)  in  a  wall,  divide  the  number  of  cubic  feet  in  the  wall 
by  22;  divide  by  24.75,  if  the  needed  quantity  of  stone  is  de- 
sired. For  100  cubic  feet  of  wall  it  requires  about  75  cubic 
feet  of  stone,  3  bushels  of  lime,  and  a  cubic  yard  (or  21  bush- 
els) of  sand. 

(2)  As  to  brick. — ^A  brick  is  usuaUy  8x4x2  inches;  and 
27  brici  make  one  cubic  foot  of  wall  without  mortar  or  20  to 
22,  with  mortar. 

Five  courses  of  brick  will  make  one  foot  high.  To  find  the 
number  of  brick  in  a  wall,  multiply  the  length,  height,  and 
thickness  (in  feet)  together,  then  deduct  the  product  of  the 
length,  height,  and  thickness  of  the  doors  and  windows,  and 
then  multiply  the  remainder  by  20,  21,  or  22,  according  to  the 
thickness  of  the  mortar  joint.  If  the  wall  is  8  inches  thick 
and  without  doors  or  windows,  multiply  the  product  of  the 
length  and  height  by  15  (8  in.  being  2/3  of  a  foot,  and  2/3 
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of  22,  being  about  15).  Or  for  each  square  foot  of  waU,  4 
inches  thick,  allow  7^  brick;  for  13  inch  wall,  22^  brick, 
and  so  on,  allowing  7^  brick  for  each  additional  4  inches  in 
thickness  of  wall.  In  this  last  estimate,  the  brick  is  8^x4x 
2^  inches. 

(3)  As  to  plastering. — Six  bushels  of  lime,  32  bushels 
(or  40  cubic  feet)  of  sand,  and  1^  bushels  of  hair  will  plaster 
100  square  yards  two  coats. 

(4)  As  to  laths. — Laths  are  4  feet  long  and  V/^  inches 
wide.  It  takes  about  16  laths  to  the  square  yard,  or  1,000  for 
70  square  yards;  and  11  pounds  of  nails  to  1,000  laths. 

To  find  the  number  of  laths  required,  multiply  the  num- 
ber  of  square  yards  by  16. 

(5)  As  to  shingles. — Shingles  are  usually  16  inches  long 
and  average  about  4  inches  wide,  and  are  put  up  in  bundles 
of  250.  One  bundle  of  16-inch  shingles  will  cover  30  square 
feet;  18-inch  shingle,  33  square  feet.  When  laid  5  inches  to 
the  weather,  5  pounds  4-penny  or  S%  pounds  3-penny  nails 
will  lay  1,0()0  shingles. 

To  find  the  number  of  shingles  in  a  roof  multiply  the 
length  of  the  ridge  pole  by  twice  the  length  of  one  rafter  (in 
feet),  and  if  the  shingles  are  to  be  exposed  4^  inches  to  the 
weather,  multiply  this  by  8,  and  if  5  inches  to  the  weather, 
multiply  by  7  1/5. 

(6)  As  to  slating. — Slate  is  usually  12x16,  14x9,  18x9, 
or  24x13  inches,  and  the  thickness  ranges  from  3/16  to  5/1 T) 
of  an  inch ;  and  they  weigh  about  2.6  to  4.5  pounds  per  square 
foot.  The  lap  varies  from  2  to  4  inches,  the  standard  being 
3  inches. 

To  find  the  number  of  slates  of  a  given  size  required  per 
square,  substract  3  inches  from  the  length,  multiply  the  re- 
mainder by  the  width  and  divide  by  2.  Divide  14,400  by 
the  number  so  found. 

§  6.    Useful  forms  under  ""Architect  and  Builder.''— 

No.  1.    Agbeement  fob  Bnn.DiNO  a  House,  the  Owner  Fubnishino 

THE  Material. 

Be  it  remembered,  that  on  this day  of ,  192—,  it  is 

agreed  between  C.  C,  of ,  and  D.  D.,  of ,  in  manner 

and  form  foUowing  to-wit: 
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The   said    D.    D.,   for   the   oonsideration    hereinafter   mentioned, 
doth,  for  himself  and  his  heirs,  covenant  and  agree  with  the  said 

C.  C,  and  his  assigns,  that  the  said  D.  D.,  shall  and  will,  within 

the  space  of months  next  after  the  date  hereof,  in  good  and 

workmanlike  manner,  and  with  proper  art.  Judgment  and  skill,  at 

,  well  and  substantially  erect,  build,  Etet  up  and  finish,  one 

house  according  to  the  draft  or  scheme  hereunto  annexed,  of  the 
dimensions  and  description  following,  to-'ijrit:  (describe  it).  And  to 
compose  the  said  house  with  such  stone  or  brick,  timber  or  other 
materials,  as  the  said  C.  C^  or  his  assigns,  shall  find  and  provide 
for  the  same.  And  the  said  D.  D.,  for  himself  and  his  heirs,  doth 
covenant  and  agree  that  he  will  pay  to  the  said  C.  C,  or  his  assigns, 

as  and  for  stipulated  or  liquidated  damages,  .. dollars  for  each 

and  every  day  that  the  said  house  shall  remain  and  be  unfinished 

after  the  lapse  of  the  said  period  of months  next  after  the 

date  hereof. 

And  the  said  €.  C,  in  consideration  thereof,  doth,  for  himself  and 
his  heirs,  covenant  and  agree  with  the  said  D.  D.,  to  pay  to  the  said 

D.  D.,  or  his  assigns,  the  sum  of ^  dollars,  in  manner  following, 

to-wit:    dollars,  part  thereof  at  the  beginning  of  the  said 

work,   dollars  more,  another  part   thereof,  when  the   said 

house  shall  have  been  completely  roofed,  and  the  remaining 

dollars,  in  full  for  the  said  work,  when  the  same  shall  be  completely 
finished.  And  also,  that  the  said  C.  C,  or  his  assigns,  shall  and  will 
at  his  or  their  own  proper  expense  and  charges,  find  and  provide  all 
the  stone,  bricks,  timber,  shingles,  and  other  materials  necessary 
for  making  and  building  the  said,  house. 

This  agreement  is  signed  in  duplicate,  each  party  holding  a  copy. 
Witness  the  hands  and  seals  of  the  parties  the  day  and  yaar 
first  above  written.  C.  C.  (seal) 

D.  D.  (seal) 


No.  2.    Agreement  fob  Ebection  of  Sevebal  Buildings. 

Articles  of  agreement  entered  into  this day  of , 

in  the  year  192..,  between  D.  D.,  of ,  of  the  one  part,  and 

C.  C,  of .,..,  of  the  other  part: 

Witnesseth,  that  the  said  D.  D.,  for  himself  and  his  heirs,  doth 
covenant  and  agree  with  the  said  C.  C,  and  his  assigns,  that  the 

said  D.  D.,  shall  and  will,  on  or  before  the -^^  day  of , 

192..,  for  the  considerations  hereinafter  mentioned,  in  good  and  work- 
manlike manner,  and  with  proper  art.  Judgment,  and  skill,  erect,  build, 
set  up  and  finish,  upon  the  lot  belonging  to  the  said  C.  C,  in  the  city 

of ,  known  in  the  plan  of  said  city  as  lot  number ,  the 

several  edifices  and  buildings  set  forth  in  the  schedule,  proposal,  or 
estinoAte  hereunto  annexed;  and  also  that  the  said  D.  D.,  shall  and 
will  execute  all  and  singular  the  works  mentioned  in  said  schedule, 
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as  therein  described  and  set  down,  in  good,  workmanlike,  and  sub- 
stantial manner,  with  all  proper  art,  Judgment,  and  skill.  And  that 
all  the  said  buildings,  erections,  and  works  shall  be  executed,  done, 

and  finished  to  the  good-liking  and  satisfaction  of ,  or  any  other 

person  whom  the  said  C.  C,  shall  for  that  purpose  name  and  appoint, 
to  be  testified  by  a  certificate  in  writing  under  the  hand  of  the  said 

,  or  other  person  aforesaid.    And  that  the  said  D.  D.,  shall 

and  will  find  and  provide  good,  proper,  and  sufficient  materials  of  all 
kinds  whatsoeyer,  and  of  the  best  quality,  for  erecting  and  com- 
pletely finishing  the  said  buildings,  edifices,  erections,  and  works. 

And  the  said  C.  C,  for  himself  and  his  heirs,  doth  corenant  and 
agree  with  the  said  D.  D.  and  his  assigns,  that  the  said  C.  C,  or 
his  assigns,  shall  and  will  pay  to  the  said  D.  D.,  or  his  assigns,  within 

days  next  after  the  said  buildings,  edifices,  erections,  and 

work  shall  be  completely  built,  erected,  done,  and  finished  as  aforesaid, 
the  sum  of 

And  it  is  agreed  between  the  said  parties  that  in  case  the  said 
C.  C.  or  his  assigns  shall  direct  any  more  or  other  work  to  be  done 
in  or  about  the  said  building,  works,  and  premises,  than  what  is  con- 
tained and  specified  in  the  said  schedule  hereunto  annexed,  the  said 
C.  C,  or  his  assigns,  shall  and  will  pay  to  the  said  D.  D.,  or  his  assigns, 
80  much  money  as  such  extra  work  shall  be  worth  upon  a  reasonable 
Yaluation;  and  in  case  the  said  C.  C,  or  his  assigns,  shall  think  fit  to 
diminish  or  omit  any  part  of  the  work  specified  in  the  said  schedule 
hereunto  annexed,  then  the  said  D.  D.,  or  his  assigns,  shall  and  will 
deduct  and  allow  out  of  the  money  aforesaid  agreed  to  be  paid  him 
for  the  work  aforesaid,  so  much  money  as  the  work  to  be  diminished 
or  omitted  shall  amount  to  upon  a  reasonable  valuation. 

And  for  the  performance  of  all  and  each  of  the  articles  and 
stipulations  above  mentioned,  the  said  C.  C.  and  D.  D.  do  bind  them- 
selves and  their  heirs  and  assigns,  each  to  the  other,  in  the  penal 
sum  of dollars. 

This  agreement  is  signed  in  duplicate,  each  party  holding  a  copy. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first 
above  written. 

C.  C.  (seal) 

D.  D.  (seal) 


No.  3.     "Uniform  CoNTBAcr/'  Where  Abchitect  Has  Supebvision  of 

THE  WOBK. 

(The  "Uniform  Contract"  is  a  form  adopted  and  recommended 
for  general  use  both  by  the  American  Institute  of  Architects  and 
the  National  Association  of  Builders,  and  being  copyrighted  by  the 
former  to  be  sold  in  the  form  of  blanks,  it  cannot  be  inserted  here, 
but  may  ordinarily  be  had  at  stationers,  or  from  E.  O.  Sollmann, 
134-40  W.  29th  St.,  New  York.  After  the  usual  introductory  part, 
it  has  twelve  articles,  as  follows) : 
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Article  I.    As  to  contractor  providing  all  material  and  labor. 

Article  II.  As  to  supervision  of  architect  and  providing  that  his 
construction  of  the  drawings  and  specifications  are  to  be  final,  and 
that  the  drawings  shall  belong  to  him. 

Article  III.    As  to  alterations  and  allowances  therefor. 

Article  IV.  As  to  inspection  of  architect  and  removal  of  all  ma^ 
terial  and  work  condemned. 

Article  v.  As  to  failure  of  contractor  to  prosecute  the  work  with 
diligence,  or  other  failure,  providing  that  upon  certificate  to  that 
effect  from  the  architect,  the  owner  may,  after  notice  to  the  con- 
tractor, proceed  with  the  work,  charging  the  cost  to  the  contractor. 

Article  VI.  As  to  the  time  the  several  portions  of  the  work 
and  the  whole  shall  be  completed. 

Article  VII.  As  to  delay  caused  by  owner,  ardiitect,  or  other 
contractor,  or  by  fire  or  other  casualty,  or  by  strike,  giving  the  con- 
tractor credit  therefor. 

Article  VIII.  As  to  owner  providing  all  labor  and  material  not 
embraced  by  the  contract  promptly,  he  to  compensate  the  contractor 
for  any  such  delay. 

Article  IX.  As  to  the  contract  price  and  when  paid,  and  retain- 
ing sufficient  amount  to  pay  off  any  lien  or  claim  for  labor,  or  ma- 
terial. 

Article  X.  As  to  certificate  by  architect  or  payment  by  owner, 
(except  final  certificate  or  payment),  not  to  be  evidence  of  per- 
formance of  contract  or  acceptance  of  defective  work  or  improper 
materials. 

Article  XI.  As  to  insurance  by  the  owner,  during  the  progress 
of  the  work,  payable  to  the  parties  to  the  contract,  ''as  their  in- 
terests may  appear." 

Article  XII.  As  to  arbitration  of  matters  of  pajrment,  allowance 
or  loss  in  Articles  III  or  VIII,  or  in  case  either  dissents  from  de- 
cision of  architect  in  Article  VII.) 


No.  4.     Contract  Wrrn  Specifications. 

This   agreement,   made   and   entered    into,   this   the day  of 

June,  192. ..  by  and  between  O.  B.,  of  the  first  part  and  C.  C,  of  the 
second  part,  both  of  the  city  of  Roanoke,  Virginia. 

Witnesseth,  The  said  C.  C,  for  the  consideration  hereinafter  men- 
tioned, covenants  and  agrees  that  he  shall  and  will  furnish  and  provide 
at  his  own  proper  costs  and  expense  all  the  material,  supplies  and 
labor,  and  shall  and  will,  well  and  sufficiently  erect,  finish  and  deliver 
in  a  true,  perfect  and  thorough  workmanship  manner,  a  residence 
on  the  said  O.  B/s  lot,  on  Tenth  Avenue,  Southwest,  Roanoke,  Vir- 
ginia, according  to  plans,  drawings  and  details  prepared  for  the  said 
residence  by  A.  R.  architect,  Roanoke,  Va.,  and  according  to  type- 
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written  specifications  signed  by  the  said  parties  and  attached  hereto 
and  made  a  part  hereof. 

The  said  C.  C.  agrees  to  complete  the  said  residence  as  above 
specified  within  one  hundred  days  from  the  date  hereof,  bat  should 
he  fail  to  do  so  within  that  time,  then  he  shall  pay  or  allow  the 
said  O.  B.,  by  way  of  liquidated  damages,  the  sum  of  one  dollar 
per  diem  for  each  and  erery  day  thereafter  the  said  work  remains 
incomplete;  but  if  the  said  residence  is  completed  before  the  ex- 
piration of  one  hundred  days  from  this  date,  then  the  said  O.  B.  is 
to  pay  the  said  party  of  the  second  part  at  the  rate  of  two  dollars 
per  diem  for  each  and  every  day  from  the  time  of  the  completion 
of  the  said  work  to  the  expiration  of  the  said  one  hundred  days. 

The  said  O.  B.,  In  consideration  of  the  premises  aforesaid,  cove- 
nants and  agrees  to  pay  to  the  said  C.  C.  the  sum;  of  |4,000,  as  pro- 
vided in  the  specifications  (or  "as  follow:  (1)  Whenever  the  said 
residence  is  framed  in  and  put  under  roof,  then  the  said  O.  B.  is  to 
pay  to  the  said  C.  C,  the  sum  of  $1,000;  (2)  whenever  the  said 
residence  has  been  brown-coated,  ready  for  the  finishing  coat  of 
plastering,  then  the  said  O.  B.  is  to  pay  to  the  said  C.  €.,  the  sum 
of  11,000;  and,  (3)  whenever  the  said  residence  has  been  fully  com- 
pleted, according  to  plans,  specifications,  and  details,  then  the  said 
O.  B.  shall  pay  to  the  said  C.  C.  the  sum  of  |2,000").  But  the  said 
payment  of  |2,000  (or  "$4,000")  is  not  to  be  made  as  aforesaid  until 
the  said  C.  C.  has  produced  vouchers  showing  that  all  bills  for  mate- 
rial and  labor  have  been  paid  for  and  a  writing  showing  that  all 
claims  which  might  be  liens  on  the  property,  have  been  released,  so 
that  the  said  residence  shall  stand  free  from  all  liens  or  right  to 
claim  or  file  liens  for  materials  furnished  or  labor  done. 

Witness  the  following  signatures  and  seal. 

O.  B.  (seal.) 
C.  C.  (seal.) 

SPECIFICATIONS  FOR  FRAME  BUILDING. 

Specifications  of  the  material  and  workmanship  required 
and  to  be  furnished  for  the  erection  of  a  frame  residence  ai; 
Roanoke,  Virginia,  for  O.  B.,  with  cement  or  brick  founda- 
tion, and  shingle  roof,  in  accordance  with  drawings  and  this 
specification  prepared  by  A.  R.,  architect,  Roanoke,  Va. 

General  and  Special  Conditions. 

The  contractor  shall  give  his  personal  superintendence  to 
the  work,  and  furnish  all  materials,  labor,  transportation, 
scaffolding  and  appliances  necessary  for  the  full  performance 
of  the  work,  except  as  may  be  definitely  excepted  in  the  speci- 
fications.   He  is  to  lay  out  the  work  and  be  responsible  for 
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its  correctness,  and  for  any  accidents  or  damage  arising  out 
of  the  performance  of  the  work,  and  for  any  violations  of  the 
city  ordinances.  He  is  to  be  responsible  for  all  materials 
whether  incorporated  in  the  building  or  not,  and  is  to  keep 
the  work  fully  insured;  and  policies  are  to  be  drawn,  that  the 
loss,  if  any,  is  to  be  paid  to  the  owners  as  their  interests  may 
appear. 

All  workmanship  is  to  be  performed  in  first-class  manner 
and  acceptable  to  the  architect,  who  is  to  have  power  to  re- 
ject any  materials  or  labor  which,  in  his  judgment,  do  not 
fulfill  the  true  intent  and  meaning  of  the  drawings  and  speci- 
fications. 

The  drawings  and  specifications  are  to  be  considered  as 
co-operative ;  and  the  work  or  materials  called  for  by  one  and 
not  indicated  in  the  other,  is  to  be  furnished  and  done  as 
though  fully  treated  in  both.  If  no  figures  or  memoranda 
are  given,  drawings  are  to  be  followed  according  to  their 
scale,  and  any  finish  not  fully  shown  but  evidently  necessary 
to  complete  the  work  is  to  be  furnished  and  executed  like 
what  is  shown  or  described. 

The  drawings  and  specifications  furnished  for  this  work, 
and  which  are  to  form  a  part  of  the  contract,  are  instruments 
of  service  and  the  property  of  the  architect,  and  are  to  be 
returned  to  him  on  completion  of  the  work.  For  the  purpose 
of  this  work,  the  architect  is  not  to  be  regarded  as  the  agent 
of  the  owners  (who  are  one  of  the  contracting  parties),  but 
as  a  disinterested  and  expert  judge,  who  will  decide  all  ques- 
tions arising  as  to  the  true  intent  and  meaning  of  his  draw- 
ings and  specifications,  and  who  will  issue  certificates  for  pay- 
ments from  time  to  time  during  the  work,  reserving  in  each 
case  twenty  per  cent,  of  the  value  of  all  materials  and  work 
satisfactorily  incorporated  in  the  building.  No  changes  are 
to  be  made  without  written  order  of  the  architect,  and  the 
adjustment  of  the  cost  for  same,  whether  allowance  or  extra 
cost,  is  to  be  made  at  that  time. 

The  contractor  is  to  keep  the  building  and  premises  in  a 
cleanly  condition;  free  from  undue  accumulations  of  rubbish 
or  surplus  materials,  and  at  completion  is  to  remove  any 
paint  spots  from  glass,  walls,  or  floors,  and  to  sweep  out  for 
occupancy  on  or  before  the  16th  day  of  September,  192 The 
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owners  reserve  the  right  to  reject  any  or  all  bids  submitted 
and  to  require  satisfactory  bond  for  the  contract. 

Masonbt. 

1.  Excavation  and  grading. — Excavate  for  foundations 
as  called  for  by  plans  to  exact  depths  required  and  true  to 
lines,  levels,  and  measurements.  At  highest  corner  of  the 
building  the  foundations  will  be  carried  down  to  a  depth  of 
24  inches,  to  provide  against  a  possible  future  lowering  of  the 
grade,  and  the  soil  at  this  point  is  to  be  taken  off  to  a  depth 
of  ten  (10)  inches  and  running  back  level  and  to  upper  lot 
line,  lliis  soil  is  to  be  placed  on  lower  part  of  front  of  lot 
partially  to  level  the  grade.  Fill  in  around  all  foundations 
after  they  have  been  inspected  and  the  mortar  hardened, 
filling  up  the  trenches  in  such  a  manner  as  will  prevent  wa- 
ter standing. 

2.  Concrete  foundation. — ^All  foundation  walls,  if  con- 
crete, will  be  composed  of  one  part  universal  Portland  Ce- 
ment, or  its  equal,  three  parts  clean  sharp  sand,  and  five  parts 
clean  gravel  or  broken  stone.  In  order  to  make  these  propor- 
tions efficient,  it  will  be  necessary  in  mixing  and  applying  the 
materials  to  use  great  care.  The  contractor  under  the  direc- 
tions of  the  architect,  will  construct  a  cube  eighteen  inches 
square,  to  measure  the  sand,  cement  and  stone  according  to 
above  proportions.  The  sand  and  cement  must  first  be  mixed 
thoroughly  while  dry,  turning  over  at  least  four  times  so  that 
no  uncolored  particles  of  sand  can  be  detected  after  having 
been  thoroughly  mixed.  Add  just  enough  water  to  dampen 
the  mass  thoroughly.  The  aggregate  is  then  mixed  in  and 
turned  three  times.  All  walls  to  have  footings.  The  con- 
crete above  ground  is  to  be  placed  in  form  and  thoroughly 
rammed.  A  smooth  surface  or  spade  is  forced  down  just 
inside  the  planking  to  force  the  aggregate  from  the  face  of 
the  wall  until  clear  mortar  only  will  show.  All  exposed  walls 
to  be  stuccoed  and  blocked  9x22  inches.  Put  down  footings 
under  all  walls,  piers,  etc.,  the  full  width  indicated  on  plan. 

(If  brick  is  used  instead  of  concrete  omit  the  above,  and 
say :  "The  foundation  wall  shall  be  of  brick.  The  brick  shall 
be  wet  when  laid  in  dry  warm  weather,  and  dry  when  laid  in 
damp  or  wet  weather.    Use  sound  well  burned  brick  through- 
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out  the  building.  The  outside  exposed  brick  to  be  select  and 
must  to  tied  every  sixth  course.  All  wails  to  be  built  plumb 
and  true.  Joints  must  not  exceed  three-eights  of  an  inch,  and 
must  be  neatly  pointed.  All  brick  to  be  laid  in  lime  mortar. 
All  brick  walls  when  thoroughly  dry,  must  be  cleaned  with 
acid  and  neatly  penciled".) 

3.  Chimneys  and  fireplaces. — ^All  flues  are  to  be  smooth- 
ly plastered  their  entire  length  and  a  6  in.  terra  cotta  thimble 
set  three  feet  below  ceiling  for  kitchen  range  use.  The 
chimneys  are  to  carried  clear  of  all  framing  and  the  fire 
places  left  with  12  in.  jambs  in  skeleton  form  for  fire  brick 
linings.  Turn  half -brick  trimmer  arches  under  all  hearths. 
Lone  all  fireplaces  with  fire  brick  laid  in  fire-clay ;  the  shapes 
of  the  fire  boxes  and  throats  are  to  be  as  per  special  instruc- 
tions of  the  architect  (not  involving  extra  cost) ;  no  other 
shapes  will  be  accepted.  The  hearths  are  to  be  bedded  with 
concrete,  and  hearths  and  facings  faced  with  plain  tile,  the 
colors  and  quality  of  which  are  to  be  determined  by  the 
architect.    Mason  will  also  set  the  tile  frames  and  grates. 

4.  Stone  work. — ^Use  artificial  stone  for  piers  and  cur- 
tain walls  of  front  porch  as  shown  on  plans,  and  for  all 
visible  portions  of  the  chimneys.  This  stone  is  to  be  of  the 
best  water-proof  quality  and  may  either  be  solid  or  hollow 
blocks.  To  be  laid  in  cement  mortar  of  same  consistency  as 
material  in  stone,  neatly  pointed  and  cleaned  down.  All 
lines,  levels,  and  measurements  are  to  be  accurate. 

6.  Cement  steps  and  sidewalks. — ^Provide  the  cement  steps 
to  front  porch ;  a  platform  step  at  start  or  rear  steps ;  and  the 
cement  walk  and  curbing  from  front  steps  to  sidewalk  in 
quality  and  manner  the  same  as  are  furnished  by  the  city. 

Lathing  and  Plastering. 

1.  Lathvng. — ^All  walls,  partitions,  and  ceilings  to  be 
lathed  with  a  good  pine  lath,  half  seasoned.  These  laths 
shall  be  put  one-fourth  inch  apart  with  four  nailings  to  each 
lath,  joints  to  be  broken  at  every  tenth  lath.  No  lath  shall 
be  put  on  vertically,  nor  run  through  behind  studs  from  one 
room  to  another,  the  plasterer  seeing  to  it  that  all  angles  are 
solidly  formed  and  that  the  furring  is  securely  nailed  before 
the  laths  are  put  on.    All  partitions  to  be  bridged  once  in 
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their  height.  The  angle  on  each  side  of  partition  to  be  made 
solid  by  spiking  a  2x8  back  of  2x4,  thus  forming  a  T.  This 
will  prevent  cracks  showing  in  angles. 

2.  Plastering. — ^Plaster  all  walls,  ceilings  and  partitions 
over  the  lathing  just  described  with  three  coats  of  plaster  to 
be  mixed  according  to  directions  of  manufacturers  and  applied 
as  follows :  First,  apply  a  good  scratch  coat  of  Ivory  Cement 
over  the  laths,  comb,  and  allow  mortar  to  set  well,  but  not 
thoroughly  to  dry.  Apply  the  second  coat  of  same  plaster^ 
plumb,  and  true.  When  dry,  finish  with  lime  putty,  white 
sand,  and  plaster  skimmed  on  and  floated  with  a  caulk  float 
to  a  perfect,  even,  and  true  surface.  No  ^^cat  faces''  or  other 
imperfections  will  be  allowed.  (If  other  finish  in  desired, 
instead  of  above  say:  ^All  walls,  ceilings  and  partitions  are 
to  be  plastered  with  one  good  coat  of  brown,  well-haired 
mortar,  and  finished  with  good  hard  finish  composed  of  cal- 
cine plaster  and  lime  putty.  All  walls  to  be  finished  straight 
and  plumb;  and  all  angles  to  be  maintained  sharp  and  regu- 
lar in  form.") 

Do  all  the  required  patching  of  plaster  work  after  the 
other  craftsmen  have  finished  their  work,  repair  all  damaged 
plaster  and  cracks,  leaving  the  work  in  a  first-class  condi- 
tion in  all  respects  and  without  room  for  exception. 

Carpenter  and  Tin  Work. 

1.  Frcmdng, — ^All  timber,  not  otherwise  specified,  shall  be 
sound,  square-edged  stock,  free  from  dry  rot,  large  knots,  or 
splits  and  reasonably  well  seasoned.  The  sills  are  to  be  two- 
thirds  heart.  Sizes  and  construction  are  shown  by  detail 
drawings. 

2.  Sheathing. — ^Roofs,  floors  and  walls  are  to  be  sheath- 
ed solidly  with  No.  3  sheathing,  but  throwing  out  all  planks 
with  loose  knots,  and  leaving  no  part  of  the  surfaces  un- 
covered. Sheathing  is  to  be  securely  nailed  on  each  edge  to 
every  bearing,  and  no  butt  joints  except  over  timbers. 

3.  Bridging. — Cross-bridge  all  floor  joists  with  1x3, 
leaving  no  span  over  ten  feet.  Ends  of  all  bridge  rows  to 
discharge  solidly  against  walls. 

4.  Headers  and  trimmers. — ^All  header  and  trimmer 
joist  and  those  under  partitions,  and  all  studs  around  open- 
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lugs  and  the  plates,  are  to  be  doubled,  and  spiked  together 
every  three  feet. 

5.  Furring  and  grounds. — Plastered  ceilings  are  to  be 
cross-furred  every  IC  inches,  and  grounds  run  accurately 
behind  all  finish,  such  as  base,  wainscots,  casings,  and  other 
trimmings. 

6.  Shingles, — Cover  the  main  roof  and  faces  of  gables 
¥dth  No.  1  pine  shingles,  double  nailing  all  ridges,  eaves, 
valleys  and  gables. 

7.  Tin  work. — ^Valley  tins  to  be  20  inches  wide,  and 
of  old  method  tin,  painted  both  sides.  Porch  roofs  to  be  of 
old  method  tin,  well  locked  and  joints  soldered  with  half -tin 
and  half -lead  solder,  using  resin  as  the  flux.  All  resin  to  be 
cleaned  off  before  paint  is  applied. 

8.  Paper. — Use  double  thickness  of  heavy,  rosin-sized 
felt  paper  under  tin  roofs  to  deaden  the  sound. 

9.  Ridge  roUs. — rUse  galvanized  iron  ridge  and  hip  rolls, 
finishing  all  connections  of  same  neatly  and  securely. 

10.  Flashings. — ^Use  old  method  tin  flashings  over  win- 
dow caps,  cornice  covers  and  all  other  places  likely  to  leak; 
also  flash  around  chimneys,  and  balustrades. 

11.  Gutters  and  leaders. — ^All  cornice  gutters  are  to  be 
of  IX  old  method  tin  neatly  dressed  down,  leaving  no  sags, 
turning  edges  back  to  a  ^  in.  drip  over  mouldings.  Form 
tubes  at  outlet,  flare  on  top,  and  solder  well  to  gutter.  Use 
tinned  nails  wherever  exposed.  Furnish  and  substantially 
hang  all  eaves  with  galvanized  iron,  hanging  gutters  with 
galvanized  iron  hangers  and  straps.  Grade  accurately  to 
outlets.  Galvanized  iron  leaders  where  indicated  on  plans, 
substantially  supported  with  galvanized  iron  straps,  and  con- 
nected at  foot  with  terra  cotta  drains. 

12.  Siding. — Cover  the  outside  wall  with  dry  No.  2 
clear  sap,  square-edged  narrow  siding,  showing  not  over  four 
and  one-half  inches  to  the  weather,  and  nailed  to  every  bear- 
ing with  6-penny  cut  naUs.  All  butt  joints  to  be  made  over 
studs.  Cut  close,  neat  joints  against  comer  boards,  casings, 
etc.  In  all  spacing  less  than  five  feet  the  siding  boards  are 
to  be  in  one  piece.  No  butt  joints  to  occur  in  first  course 
over  openings. 

18.     Outside  finish. — ^All  outside  finishing  lumber,  mold- 
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logs,  etc.,  shall  be  from  dear  sap  No.  2  pine,  well  seasoned; 
and  shall  be  worked  to  conform  to  scale  and  detail  draw- 
ings, and  to  be  primed  by  painter  as  soon  as  practicable  after 
being  placed  in  position. 

14.  Water  table. — Use  no  water  table  or  base  at  bottom 
of  siding,  but  conform  to  detail  drawings. 

15.  Porches. — ^AU  porch  construction  and  finish  are 
clearly  shown  on  the  drawings.  The  columns  are  to  be  10 
in.,  with  Corinthian  caps.  Porch  flooring  is  to  be  1 1/8  in. 
thick  X  314  ill*  wide  tongue  and  groove,  heart-face,  mill 
dressed  stock,  thoroughly  well  seasoned,  and  spread  bottom 
up  to  shrink.  While  thus  exposed,  paint  the  under  side  one 
coat  lead  and  oil,  and  also  fill  joints  with  lead  when  laying 
the  floor,  and  give  top  surface  a  coat  as  soon  as  laid.  All 
exposed  joints  in  columns  and  rails  are  also  to  be  filled  with 
lead.  Ceil  overhead  with  %  in.  x  3^  in.,  matched  ceiling, 
well  cramped  up  and  blind  nailed  to  every  bearing.  Make 
all  butt  joints  over  joists. 

16.  Lattice. — Back  porch  is  to  be  latticed  diagonally 
with  dressed  lattice  and  quarter  round  run  around  all  edges. 
Clinch  naUs  twice  in  the  heights.  Make  strong  lattice  frames 
and  panels  between  outside  piers  as  shown  on  drawings,  and 
furnish  a  door  under  back  steps. 

17.  Scuttle. — Provide  a  scuttle  or  man-hole  with  hinged 
cover,  2  feet  x  3  feet  in  second  story  hall  ceiling  to  give  ac- 
cess to  the  attic. 

18.  Ventilators, — Provide  the  ventilators  as  shown  by 
the  drawings  together  with  glazed  sash  and  frames  and  out- 
side trim.  Backs  of  ventilators  to  be  covered  with  galva- 
nized wire  cloth.  The  ventilating  panels  under  main  cor- 
nice are  also  to  be  finished  with  galvanized  wire  cloth,  se- 
cured with  moldings  in  a  regular  and  neat  system.  Use  the 
wire  cloth  also  over  the  opening  back  of  siding  at  the  sill 
line. 

19.  Steps. — Outside  steps  are  to  have  strong  rough 
carriages,  1^  in.  x  3  in.  strips  for  treads  showing  a  small 
spacing  between,  and  Yg  in.  risers. 

20.  Interior  finish. — ^The  upper  or  finishing  floors  in 
first  and  second  stories  shall  not  be  laid  until  all  plasterin;; 
is  completed  and  dried  out;  nor  shall  the  material  thereof. 
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nor  doors  or  other  finishing  materials,  be  brought  on  tlie 
premises  until  proper  provision  is  made  for  its  protection 
from  dampness,  injury  from  lime,  etc. 

21.  Floors. — Clean  oflf  the  rough  floors,  and  lay  heavy- 
weight, rosin-sized  felt  paper  over  entire  first  floor.  Finish- 
ing floors  to  be  of  No.  1  common,  standard,  mill-dressed, 
matched  flooring,  %  in.  x  3^4  ii^*9  well  driven  up  and  blind 
nailed.  All  stock  to  be  thoroughly  kiln-dried,  and  the  best 
selected  for  the  reception-hall,  parlor,  and  dining-room.  Pro- 
tect these  floors  from  paint  and  varnish  spots. 

22.  Window  and  door  frames. — ^All  window  and  door 
frames  are  to  be  made  to  details  furnished,  with  all  pulley 
stiles,  parting  beads,  pockets,  weights,  braided  sash  cord, 
and  cast  iron  weights,  blind  stops  and  sills  and  outside 
casings  complete. 

23.  Sa^ah. — Use  %  in.  white  pine  check-railed  sash, 
primed  on  outside  before  glazing,  and  well  tacked  and  put- 
tied, using  D.  S.  "A",  American  Olass  for  reception-hall, 
and  parlor  and  D.  S.  ^^B",  glass  in  all  other  rooms. 

24.  Transoms. — ^Transoms  where  indicated  on  plans  are 
to  be  single  lights,  "D.  S.  "B",  glass,  and  pivoted. 

25.  Doors. — Front  and  side  entrance  doors  are  to  be 
1%  in.  thick,  hung  on  three  hinges ;  to  have  plain,  plate  glass 
upper  panels,  and  raised  panels  and  raised  molding  lower 
panels;  glass  to  be  set  with  wood  stops  (no  putty).  Rear 
hall  door  to  be  1%  in.  thick,  OO  stiles  and  rails,  and  glazed 
with  small  lights  in  D.  S.  "A"  glass,  set  with  wood  stops.  All 
other  single  doors  to  be  1%  in.  thick,  OO  stiles  and  rails,  and 
horizontal  panels. 

26.  Doors. — Sliding  doors  to  be  1%  in.  thick,  OG  stiles 
and  rails  and  horizontal  panels.  All  1%  in.  doors  are  to  be 
"AA"  grade  for  oil  finish  and  others  "A"  grade. 

27.  TrackSy  hangers^  and  pockets. — ^Use  ball  bearing, 
adjustable,  tubular  hangers  with  all  fittings  complete  and 
properly  set  for  sliding  doors,  and  line  the  pockets  with 
matched  ceiling. 

28.  Blinds. — ^All  double-hung  windows  are  to  have  1% 
in.  white  pine  blinds  with  rolling  slats,  and  hung  with 
wrought  iron  hinges  and  inside  catches  on  each  blind. 

29.  Hardware. — Contractor  will  figure  an  allowance  of 
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fifty  dollars  for  finishing  hardware,  which  is  to  be  selected 
by  the  architect. 

30.  Saddles. — ^All  doors  (except  sliding  doors)  ehall 
have  %  in.  beveled  heart  pine  saddles  on  floor,  well  fitted 
around  jambs  and  plinths. 

31.  Trim  and  hose. — ^AU  windows  and  doors  shall  be 
trinuned  to  conform  to  the  detail  drawings,  and  base  to  be 
Y%  in.  X  8  in.  plain,  with  V/2  ^'  mold  on  top  and  OG  stop 
against  floor.  Trimming  in  reception-hall,  parlor  and  din- 
ing-room and  stairs  to  be  No.  1,  and  sandpapered  and  scraped 
for  hard  oil  finish.  All  other  finish  is  to  be  stained  or 
painted. 

32.  WainscotiTUf. — ^The  kitchen,  pantries,  and  bath 
rooms  are  to  have  double  Y  jointed,  %  in.  x  3^  in.  matched 
wainscoting  4  in.-6  in.  high,  with  6  in.  plain  base,  and  OG 
stop  against  floor,  and  a  3  in.  molded  band-mold  cap. 

33.  Picture  mold. — Run  1%  in.  picture  moulds  around 
eight  rooms  and  two  halls. 

34.  Closets  and  pantries. — ^Fit  up  the  pantries  and  clos- 
ets completely,  as  indicated  on  the  drawings,  with  all  sashes 
and  shelving  and  hooks,  using  rabbeted  and  molded  shelf 
cleats  throughout.  All  shelving  is  to  be  hand-smoothed  and 
sandpapered  and  neatly  fitted. 

35.  Stairs. — Build  the  stairs  with  substantial,  rough 
carriages,  1%  in.  nosed  treads,  %  in.  risers;  closed  and 
paneled  strings;  1%  in.  turned  balusters;  boxed  and  mitred 
plain  newels;  2V^  in.  x  3%  in.  handrails;  %  i^^-  scotia  under 
all  nosings;  all  to  conform  to  the  detail  drawings  and  of 
first-class  workmanship.  The  treads  and  risers  are  to  be 
cut  in  and  not  housed. 

36.  Drip  hoard  and  sink  hack. — Carpenter  will  make  a 
neat  ash  or  cypress  drip  board,  2  ft.  6  in.  long,  and  a  splash 
back  to  sink. 

37.  Angle  heads. — Use  1^  in.  turned  angle  beads  with 
molded  ends  six  ft.  high  over  all  exposed  plaster  angles. 

Mantels,  Etc. 

The  contractor  will  allow  two  hundred  dollars  for  tho 

architect's  selection  of  mantels,  tile,  frames,  grates,  summer 

fronts,  contractor  to  deliver  and  set  same.    (Or,  "All  mantels, 

grates,  and  tile  for  hearth  facing,  etc.,  to  be  furnished  by 
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the  owner,  but  erected  by  the  contractor,  who  is  to  furnish 
lime,  sand,  and  cement  for  setting.") 

Plumbing. 

The  plumber  is  to  furnish  all  materials  and  perform 
all  requisite  labor  for  the  execution  and  completion  in  a 
workmanlike  manner  of  all  the  plumbing  in  accordance  with 
the  plans  and  specifications  and  the  rules  and  regulations 
established  by  the  local  authorities.  The  cari)enter  will  do 
the  necessary  cutting  istnd  refitting  of  wood  work. 

Use  4  in.  standard^  cast  iron,  soil  pipe,  with  4  in.  Y 
branches  for  water  closets,  and  2  in.  Y  branches  for  other 
fixtures,  and  all  vents,  clean-outs,  and  traps  to  make  a  sani- 
tary job.  Connect  system  and  lay  a  6  in.  glazed,  terra  cotta 
drain  pipe  with  cemented  joints  and  connect  with  street 
sewer.  Flash  around  soil  and  vent  pipes  at  roof  with  sheet 
lead  (6  lbs.)  and  make  storm-tight.  Supply  the  system  with 
water  from  street  mains,  and  hot  water  supply  system  from 
boiler  to  bath  tub,  sink,  and  lavatory.  Make  the  connections 
with  the  water  back  of  kitchen  range  and  provide  stop-cocks 
to  hot  water  system  and  a  main  cut  off  operated  from  the 
kitchen.  All  exposed  supply  pipes  are  to  be  frost  proofed  in 
any  approved  manner.  All  exposed  supply  and  waste  pipes 
in  kitchen  and  in  bath-room  are  to  be  nickle  plated,  and 
formed  with  neat  bends  and  runs.  All  fittings  are  to  be 
nickle  plated.  Set  where  shown  on  the  plans,  one  5  ft.  6 
in.  roll  rim,  enameled  iron  bath  tub,  No.  1  guaranteed,  one 
enameled  iron  lavatory  with  an  oval  19  in.  x  15  in.  bowl,  15 
in.  back  and  apron,  cast  integral;  one  porcelain  siphon-jet 
water  closet  with  oak  seat  and  low  flush  tank;  one  servant's 
closet,  earthenware,  front  wash-out,  oak  seat  and  high  tank; 
one  kitchen  sink  18  x  30  in.  enameled  iron,  on  nickle-plated 
brackets  and  with  ash  drain-board  and  splash  back;  one  40- 
gallon,  galvanized-iron,  tested  water  boiler,  on  pedestal,  and 
provided  with  sediment  pipe  and  round- way  stop  cock.  Pro- 
vide one  hose  bibb  in  front  and  one  in  back  yard. 

Gas  Fitting, 

Pipe  the  house  for  gas  supplied  from  the  city  main,  with 
meter  under  the  house.    Use  1^  in.  galvanized-iron  service 
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pipe  to  the  meter,  with  stop  cock,  continue  the  main  of  1^ 
in.  pipe  and  %  in.  risers  wrought-iron  pipe.  All  branches  to 
be  taken  from  top  or  side  of  running  lines.  Bunning  lines 
to  be  free  from  sags  or  traps  and  all  graded  to  the  meter* 

There  shall  be  in  all gas  outlets.    All  side  lights 

shall  be  six  feet  from  the  floor;  the  nipples  projecting  V/2 
in.  from  the  studs  and  capped.  Ceiling  lights  are  to  be  ac- 
curately centered  and  plumbed.  The  drop  lights  in  recep- 
tion-hall, parlor  and  dining-room  are  to  have  %  in.  branch 
pipes  and  all  others  %  in.  Provide  and  fit  a  ^  in.  pipe  to 
supply  S^  stove  in  kitchen.  All  pipe  ends  shall  be  reamed 
and  joints  made  in  red  lead,  and  the  system  satisfactorily 
tested. 

Electrical  Work. 

House  is  to  be  wired  for  electrical  lighting  in  accordance 
with  insurance  and  city  regulations,  giving  the  same  out- 
lets as  for  gas,  and  in  combination  therewith,  with  excep- 
tion that  the  porch  lights  are  to  be  electric  only.  All  drop 
lights  are  to  be  controlled  from  wall  switches,  provided  with 
finished  boxes.  Porch  lights  are  to  have  separate  switches 
and  hall  lights  are  to  be  operated  from  either  hall.  Contrac- 
tor will  allow  seventy-five  dollars  for  combination  lighting 
fixtures  to  be  chosen  by  the  architect  (or  owner)  and  put 
up  by  the  contractor. 

Painting  and  Varnishing. 

Paint  all  exterior  wood  work  with  three  coats  "Atlantic" 
or  "American"  white  lead,  and  pure  linseed  oil,  in  three  col- 
ors selected  by  the  architect  (or  owner).  All  tin  work  and 
galvanized  iron  work  to  have  two  coats  Princes  Metalic  paint, 
in  boiled  linseed  oil.  Eeception-hall,  parlor,  dining-room, 
and  stairs  are  to  be  filled  and  finished  with  two  coats  Berry 
Brothers  light  hard  oU  finish,  sand-papering  between  coats. 
Balance  of  interior  work  to  be  finished  in  three  coats  paint  in 
colors  to  suit  architect  (or  owner).  Bath-tub  and  sink  are 
to  have  three  coats  white  and  one  ooat  white  enamel.  All 
walls  and  ceilings  are  to  have  two  coats  of  Plastico  in  best 
manner  and  in  tints  selected  by  the  architect  (or  owner) 
Reception-hall,  parlor  and  dining-room  to  have  stenciled 
friezes. 
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Signed  and  made  a  part  of  the  contract  of  even  date 

herewith,  this  the day  of ,  192 

O.  B. 
C.  C. 


ARREST 

See  ^^ Arrest^  Commitment,  and  Bail''  under  Justice  of  the 

Peace  (div.  V.) 

{  1.    Arrest  by  private  person,  without  warrant 

(1)  Upon  Ylew  of  a  felony 

(2)  Upon  suspicion  of  a  felony 

(3)  To  prevent  an  offense 

(4)  What  to  be   done  with   party  arrested 
I  2.    Arrest  by  officers,  without  warrant 

(1)  By  a  constable 

(2)  By  a  town  sergeant 

(3)  By  a  sheriff 

(4)  By  a  Justice 

(6)    By  a  coroner — See  Coroner 

(6)     Formal  warrants  dispensed  with  in  certain  trials  be- 
fore Justices  In  cities  and  towns 
I  3.    Warrant  of  arrest    See  Justice  of  the  Peace^  div.  V.,  ("Ar- 
rest, Commitment  and  Bail") 

§  1.    Arrest  hf  private  person  without  vrarranL — 

(1)  Upon  view  of  a  felony. — ^A  private  citizen,  who  is 
present  when  a  felony  is  committed,  or  a  dangerous  wound 
is  given,  is  enjoined  by  law  to  arrest  the  offender,  on  pain  of 
being  punished  for  a  misdemeanor,  if  he  escapes  through  his 
negligence;  and  for  this  purpose  he  may  break  open  doors 
in  pursuit  of  him  upon  demand  and  refusal,  and  even  kill 
him,  if  he  cannot  otherwise  be  taken;  though  if  he  be  killed 
by  the  offender,  it  is  murder.    (H's.  G.  &  M.,  p.  470.) 

(2)  Upon  suspicion  of  a  felony. — ^A  private  person  is 
permitted,  though  not  enjoined  by  law,  to  arrest  a  felon  upon 
suspicion;  but  he  does  so  at  great  peril;  for,  if  it  should 
turn  out  that  no  felony  was  committed  by  any  one,  or,  if 
committed,  that  he  had  not  probable  ground  to  suspect  the 
party  arrested,  he  is  liable  to  an  action;  and  if  doors  be 
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broken,  he  is  liable  for  that,  unless  he  can  prove  the  party 
guilty;  and  if  either  party  is  killed,  it  is  manslaughter.  A 
private  person  may  likewise  arrest  one  indicted  for  felony. 
(H's.  G.  &  M.,  p.  471.) 

(3)  To  prevent  an  offense. — ^Any  individual  may  law- 
fully lay  hold  of  another,  to  prevent  a  felony  or  an  offense 
against  the  person,  or  to  prevent  a  lunatic  from  doing  an 
act  which,  if  done  by  a  sane  person,  would  be  a  criminal 
offense,  and  he  may  detain  such  person  until  it  may  be  rea- 
sonably presumed  that  he  has  changed  his  purpose;  but 
when  he  interferes  to  prevent  a  fight,  he  should  first  notify 
his  intention  to  prevent  a  breach  of  the  peace.  Thus,  in  ex- 
treme cases,  he  may  break  and  enter  the  house  of  another  to 
prevent  him  from  murdering  one  within,  who  cries  for  as- 
sistance.   (H's.  6.  &  M.,  p.  471.) 

(4)  What  to  be  done  with  party  arrested. — ^When  a 
person  has  arrested  a  felon  or  one  suspected  of  a  felony,  he 
may  deliver  him  to  a  constable,  who  may  either  carry  him  to 
jail  or  before  a  justice,  or  may  himself  take  him  to  jail ;  but 
the  safer  course  is  to  take  him,  as  soon  as  conveniently  may 
be,  before  a  justice,  to  be  examined,  bailed,  or  committed  to 
prison.  When  a  private  person  has  arrested  another  in  the 
heat  of  an  affray,  he  may  lawfully  detain  him  until  the  heat 
is  over,  and  then  deliver  him  to  a  constable.  If  a  man  be 
found  attempting  a  felony  in  the  night,  any  person  may 
apprehend  and  detain  him,  until  he  can  be  carried  before  a 
justice.    (H's.  G.  &  M.,  p.  471.) 

§  2.  Arrest  by  offioen,  witlMNit  nvanrantd— By  section 
4789,  ^^It  shall  be  the  duty  of  every  conservator  of  the  peace 
to  arrest  without  a  warrant  for  felonies  committed  in  his: 
presence,  or  upon  a  reasonable  suspicion  of  felony,  and  for 
breaches  of  the  peace  and  all  misdemeanors  of  whatever 
character  committed  in  his  presence." 

(1)  By  a  constable. — ^A  constable,  besides  his  authority 
as  a  mere  citizen  to  arrest  without  process,  has  some  powers, 
in  that  respect,  by  virtue  of  his  office,  that  a  private  person 
does  not  possess.  Thus,  he  is  justified,  and  even  enjoined,  on 
pain  of  indictment,  to  arrest  without  warrant,  upon  a  rea- 
sonable charge  of  a  felony  made  to  him  by  another,  even 
though  it  should  turn  out  that  no  felony  was  committed,  and 
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upon  such  charge  may,  after  proper  demand  and  notice, 
break  open  the  doors;  but  he  that  makes  the  charge  is  an- 
swerable, and  should  be  present  at  the  arrest.  A  constable, 
however,  when  acting  merely  upon  his  own  suspicion,  stands 
upon  no  higher  grounds,  in  making  arrests  or  breaking  doors, 
than  a  private  individual.  But,  upon  view  of  a  breach  of  the 
peace  he  may  justify  kiliing,  if  resisted  in  the  arrest,  which 
a  private  person  cannot  do;  or,  if  an  affray  is  made  in  a 
house,  in  his  view  or  hearing,  he  may  break  open  an  outer 
door  to  suppress  it;  yet  he  cannot,  any  more  than  a  private 
individual,  justify  an  arrest,  without  a  warrant,  for  a  breach 
of  the  peace  less  than  felony,  after  it  is  over.  (H's.  6.  & 
M.,  pp.  471-2.) 

(2)  By  a  town  sergeant. — ^A  town  sergeant,  within  the 
corporate  limits  and  for  one  mile  beyond,  has  the  same 
power  in  making  arrests  as  a  constable  within  his  district. 
(Code,  §  3026.) 

(3)  By  a  aherif. — ^Besides  his  usual  duties  as  principal 
conservator  of  the  peace  in  the  county  and  in  arresting  for 
felony  committed  in  his  presence,  the  sheriff  also  has  power 
to  arrest,  without  a  warrant,  a  person  reasonably  suspected 
of  a  capital  offense,  even  though  his  guilt  be  not  certain. 
And  if  he  is  assaulted  in  the  execution  of  his  duty,  he  may 
apprehend  the  offender,  and  keep  him  in  prison  for  a  rea- 
sonable time,  to  be  carried  before  a  justice,  to  be  dealt  with 
according  to  law.    (H's.  O.  &  M.,  p.  472.) 

(4)  By  a  justice. — If  a  felony  or  breach  of  the  peace  be 
conmiitted  in  the  presence  of  a  justice,  he  may  either  arrest 
the  offender  himself,  or  by  words  command  any^  person  to 
apprehend  him,  and  such  command  Is  a  good  warrant  with- 
out writing;  but  if  the  felony  or  breach  of  the  peace  be  done 
in  his  absence,  then  he  must  issue  his  warrant  of  arrest. 

(5)  By  a  coroner. — See  Coroner^s  Inquest. 

(6)  Formal  warrants  dispensed  with  in  certain  trials 
before  justices  in  cities  and  towns. — Where  a  person  has 
been  arrested  for  a  misdemeanor  by  a  police  officer  of  a  city 
or  town  while  in  the  discharge  of  his  duty  as  such,  he  may 
be  tried  without  a  warrant,  unless  the  same  is  demanded. 
(Code,  §  4992.) 

§  3.  Warrant  of  arrestp-  See  ^^ Arrest,  Commitment, 
and  Bail,"  under  Justice  of  the  Peace  (div.  V.). 
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ARSON  AND  OTHER  BURNINGS  AND 

DESTRUCTIONS 

f  1.    Definition  of  arson 

f  2.    Burning  dwelling-house,  etc. 

f  3.    Burning  certain  other  public  and  private  buildings 

f  4.    Burning  certain  personal  property,  bam,  stable,  corn-house 

or  tobacco-house 
f  5.    Burning  any  building  not  elsewhere  mentioned 
f  6.    Burning  bridge,  dam,  boat,  vessel,  etc. 
§  7.    Malicious  or  negligent  setting  out  fires 
f  8.    Burning  property  to  injure  insurer 
§  9.    CiTil  injuries  caused  by  fires.    See  Railroada  and  Railroad 

Companies;  and  Forts 
f  10.    Form  of  "description"  in  warrant  or  indictment 

§  1.  Definition  of  arsons — Arson  (which  means  burning) 
is  the  malicious  burning  of  another's  dwelling.  The  statute 
has  made  the  burning  of  various  other  things  unlawful. 

§  2.    Boming  or  destroying  dweUing-house,  etc. — The 

statute  forbids  the  malicious  burning  or  (by  the  use  of  dyna- 
mite, nitro-glycerine  or  other  explosives)  destruction,  in  whole 
or  in  part,  of  another's  dwelling-house  (which  includes  out- 
houses that  are  a  part  thereof,  and  in  which  some  one  usu- 
ally lodges  at  night),  or  any  hotel,  asylum,  or  other  house 
in  which  persons  usually  dwell  or  lodge,  or  any  railroad  car, 
or  any  boat  or  vessel  or  river  craft,  in  which  persons  usually 
dwell  or  lodge,  or  any  jail  or  prison,  or  the  malicious  setting 
fire  to  anything,  by  the  burning  whereof  such  dwelling-house, 
&c.,  is  burnt.  If  done  in  the  night,  the  punishment  is  death, 
or  penitentiary  5  to  20  years;  but  if  the  jury  find  no  person 
was  in  the  house,  &c.,  at  the  time,  the  punishment  is  peni- 
tentiary from  5  to  20  years.  If  done  in  the  day-time,  the 
punishment  is  3  to  10  years.  And  maliciously  to  burn  or 
thus  to  destroy  in  the  night  a  bam,  stable,  shed,  or  other 
building  containing  live  stock  at  the  time,  is  punishable  by 
penitentiary  from  3  to  10  years.     (Code,  §§  4428-9.) 

Any  actual  burning,  however  small,  is  sufficient,  if  some 
portion  of  the  wood  is  consumed  or  even  charred,  and  this 
is  so  even  though  the  fire  is  afterwards  put  out  or  goes  out 
itself.    But  mere  scorching  is  not  enough. 

§  3.  Burning  certain  other  pnUic  and  private  buildings. 
Maliciously  to  bum  or  thus  to  destroy,  in  whole  or  in  part, 
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a  meeting-house,  court-house,  town-house,  college,  academy, 
school-house,  or  other  building,  erected  for  public  use  (except 
an  asylum,  hotel  or  jail),  or  a  banking-house,  ware-house, 
store-house,  manufactory,  mill  or  other  house  of  another,  not 
usually  occupied  by  persons  lodging  therein  at  night,  when 
someone  is  therein,  or  maliciously  to  set  fire  to  anything,  by 
the  burning  whereof  any  such  building  is  burnt,  when  some- 
one is  therein,  is  punishable  by  penitentiary  3  to  15  years; 
if  no  one  is  in  the  building  at  the  time,  2  to  10  years.  (Code, 
§4430.) 

§  4*  Burning  certain  personal  property,  bam,  stable, 
com-bonse,  or  tobacco-bousew — Maliciously  to  burn  any  per- 
sonal property,  or  a  barn,  stable,  corn-house,  or  tobacco- 
house,  is  punishable  by  penitentiary,  if  the  thing  burnt  is 
worth  $100,  from  3  to  10  years ;  if  of  less  value,  2  to  6  years. 
(Code,  §  4431.) 

§  5.  Burning  or  destrosring  any  building  not  elsewbere 
mentioned. — ^Maliciously  to  burn  or  thus  to  destroy,  in  whole  or 
in  part,  any  building  not  punishable  under  any  other  section, 
is  punishable  by  penitentiary  3  to  15  years;  if  no  one  is  in 
the  building  at  the  time,  and  the  building  and  property  therein 
is  of  the  value  of  $100,  2  to  10  years;  or  if  less  value,  1  to  5 
years.    (Code,  §  4432.) 

§  8.  Burning  or  destrojring  bridge,  dam,  boat,  vessel,  etc. 
Maliciously  to  bum  or  destroy  (by  any  means),  in  whole  or 
part,  a  bridge,  lock  or  dam,  is  punishable  by  penitentiary  1 
to  10  years.    (Code,  §  4433.) 

§  7.  Malicious  or  negligent  setting  out  fires. — Malici- 
ously to  set  fire  to  any  woods,  fence,  grass,  straw,  or  other 
thing  capable  of  spreading  fire  on  lands,  is  punishable  by  a 
fine  of  $5  to  $500,  and  by  jail  1  to  12  months,  or  by  peni- 
tentiary 1  to  3  years.    (Code,  §  4434.) 

Carelessly,  negligently,  or  intentionally  to  set  any  woods 
or  marshes  on  fire,  or  to  set  fire  to  any  stubble,  brush,  straw, 
or  inflammable  substance,  capable  of  spreading  fire  on  lands, 
whereby  the  property  of  another  is  damaged  or  jeopardized, 
is  punishable  by  a  fine  of  $10  to  $100.     (Code,  §  4435.) 

^'Maliciously''  does  not  mean  personal  malice,  but  to  do 
a  wrongful  act  intentionally  without  just  cause  or  excuse. 

§  8.    Burning  property  to  injure  insurer.— Wilfully      to 
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burn  any  building,  or  goods  or  chattels,  which  are  insured, 
with  intent  to  injure  the  insurer,  is  punishable  by  peniten- 
tiary 2  to  10  years.     (Code,  §  4436.) 

§  9.  Crril  injuries  cansad  by  fires^  See  Railroads  and 
Railroad  Companies^  and  Forts, 

§  10.    Fonn  of  ^Atwatip'dioB^  in  wamuit  or  indictment— 

No.    1.      BUBNINO    OB    DeSTBOTINO    a    DWELUITQ-HOUSB,    HOTO^    E^TO.,    IN 

THE    Day    OB    NlOHT-TlME. 

(Code,  %%  4428;  4482.) 
descbiption: 
"feloniously  and  maliciously.  In  the  night  (or  day)  time  of  that 
day,  did  bum  (or  hy  the  use  of  dynamite  or  other  eosplosives^  destroy) 
the  dwelling-house  of  him,  the  said  A.  B.,  (or  the  hotel  or  other  house 
in  which  persons  usually  dwell  and  lodge,  or  a  railroad  car,  eta), 
situated  in  said  county." 


No.  2.     Seitino  Fibb  to  Antthino,  Whebebt  a  Dwelling-Housb  of 

Anothbb  is  Bubnt. 
ildem^) 
descbiftion: 
"feloniously  and  maliciously,   in  the  night    (or  day)    time  of  that 
day,  did  set  fire  to  a  certain  outhouse  (or  other  thing),  situated  in 
said  county,  by  the  burning  whereof  the  dwelling-house  of  him,  the 
said  A.  B.,  (or  hotel,  or  other  house  in  which  persons  usually  dwell 
and  lodge,  or  a  railroad  car,  etc.),  situated  in  said  county,  was  then 
and  there,  in  the  night   (or  day)  time,  feloniously  and  maliciously 
burnt." 

If  a  hoat,  vessel,  or  river  craft  be  burnt  under  section  4428,  sub- 
stitute in  the  foregoing  forms,  "a  certain  boat  (or  vessel  or  river 
craft),  in  which  persons  usually  dwell  or  lodge,"  in  place  of  the 
phrase,  "the  dwelling-house  of  him,  the  said  A.  B.,  situated  in  said 
county." 

If  a  jail  or  prison  be  burnt  under  section  4428,  substitute  in  the 
foregoing  forms,  "the  county  Jail  and  prison  of  the  said  county  of 

-.^ ,"  in  place  of  the  phrase,  "the  dwelling-house  of  him,  the  said 

A.  B.,  situated  in  said  county." 


No.  3.    BuBinzro  ob  Debtboting  a  Meeting-House  ob  Otheb 

Pdslic  House. 

(Code,  I  4430.) 

desgbiftion: 

"feloniously  and  maliciously  did  burn  (or  hy  the  use  of  dynamite  or 

other  explosive,  destroy,  or  did  set  fire  to  a  certain ,  naming 
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what,  hy  the  Jmrning  whereof  then  and  there  locw  Ifumt),  a  certain 

meeting-houBe,  situated  in  said  county,  called ,  which,  with  the 

property  then  therein  contained,  was  of  the  value  ot dollars, 

and  was  erected  for  public  use,  to-wit:   for  the  public  worship  of 
God/' 

The  above   description,   with   slight  variation,  will   answer   for 
any  other  public  building  named  in  section  4430. 


No.  4.    BuBifiNO  OB  Destbotino  a  Bankikq-Housb,  Wabbhousb,  St<»b- 

HOUSK,  MAKUVAOimtT,  OB  MiLL. 

{Idem,) 

DESOBIFnON: 

"feloniously  and  maliciously  did  bum  (or  hy  the  U9e  of  dynamite  or 

other  ex^plosive,  deetr^u,  or  did  9et  fire  to  a  certain ,  naming 

what,  hy  the  }>uming  whereof  then  and  there  v^as  "burnt),  a  certain 
banking-house  of  the  said  A.  B.,  situated  in  said  county,  which,  with 

the  property  then  therein  contained,  was  of  the  value... .  dollars, 

and  was  not  then  usually  occupied  by  persons  lodging  therein  at 
night." 

The  above  description  will  answer  for  a  warehouse,  storehouse, 
manufactory,  or  mill,  by  Inserting  such  house  instead  of  the  word 
"banking-house." 


€t 


No.  6.    BuBHiNO  A  Babn,  OB  Otheb  Pebsonal  Pbopkbtt. 

(Code,  f  4431.) 

DESCBIFTION : 

feloniously  and  maliciously  did  bum  a  certain  stable  belonging  to 
the  said  A.  B.,  situated  in  said  county,  which,  with  the  property  then 

therein  contained,  was  of  the  value  of dollars." 

In  adapting  the  above  form  to  any  of  the  other  things  specifi- 
cally named  in  section  4431,  use  the  statutory  name.  As  to  other  per- 
sonal property,  say  :  "certain  personal  property,  to-wit:  [here  state 
what  the  property  is].' 


»» 


No.  6.    BiTBiniTO  A  Bbidob,  Lock,  ob  Dam,  ob  a  Ship,  Boat,  Vessel,  ob 

RiVEB  Cbaft. 
(Code,  f  4433^.) 

nEscBiPTioir: 
"feloniously  and  maliciously  did  bum  (or  by  the  use  of  dynamite  or 
other  explosive,  destroy)   a  certain  bridge   (or  lock  or  dam)   built 

across river  (or  creek),  and  the  property  of  [here  state  to 

whom  the  property  belongs].' 


f> 
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No.   7.     MikLiciouBLT   Settino  Out  Fibb. 

(Code,  I  4434.) 

DEBCEIFnOlV: 

"did  unlawfully  and  maliciously  set  fire  to  a  certain  woods  (or 
fence,  grass,  straw,  or  other  thing)  capable  of  spreading  fire  on  the 
lands  of  the  said  A.  B." 


No.  8.     Nequoeittlt  Setting  Out  Fibe  Whereby  Another  is 

Damaged. 
(Code.  I  4436.) 
description: 
did  carelessly  and  negligently  {or  intentionally)  set  on  fire  (or  set 
fire  to)   a  certain  woods    (or  marsh,  stuhhle,  brush,  straio,  or  any 
infiammable  substance,  capable  of  spreading  fire  on  the  lands  of  the 
said  A.  B.),  whereby  damage  was  done  to  the  fences  (or  other  prop- 
erty) of  the  said  A.  B." 


« 


No.  9.    Burning  a  Building,  or  Goods  and  Chattels,  With  Intent  to 

Injure  the  Insurer. 

(Code,   S4436.) 

description  : 

"feloniously  and  maliciously  did  burn  a  certain  dwelling-house    (or 

other  property)  of  him,  the  said  A.  B.,  situated  in  said  county,  with 

intent  thereby  to  injure  and  defraud  the insurance  company, 

the  said  dwelling-house  (or  other  property)  being  insured  against  loss 
by  damage  by  fire  by  the  said Insurance  company.' 


tt 


ASSAULT  AND  BATTERY 

See  A  fray 

S  1.    Assault  and  battery  defined,  and  Instances  thereof 

(1)  Definition  of  assault  and  Instances  thereof 

(a)  An  apparent  attempt  to  assault 

(b)  There  must  be  some  movement  towards  violence 

to  constitute  assault 

(c)  False  imprisonment  is  an  assault 

(2)  Definition  of  battery,  and  instances  thereof 
§  2.    When  assault  or  battery  Justified  or  excused 

(1)  In  general 

(2)  As  to  right  to  defend  one's  property 
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(3)    Ab  to  right  to  defend  one's  person 
f  3.    Punishment  of  assault  and  battery;  compromise 
S  4.    Damages  for  assault  and  battery 
f  4.    Form  of  "description"  in  warrant  or  indictment 

§  1.    AMault  and  battery  ddBneJi  and  inatancet  Aiereol. 

In  common  parlance,  assault  and  battery  is  one  thing,  but  in 
law  assault  is  one  thing  and  battery  another — the  one  being 
an  apparent  attempt  to  hurt  another,  and  the  other  the  actual 
infliction  of  such  hurt.  Either  is  a  civil  injury  for  which 
damages  may  be  recovered,  and  also  a  criminal  offense. 

(1)  Definition  of  assault  and  instances  thereof. — An  as- 
saidt  is  an  apparent  attempt,  by  violence,  to  do  corporal  hurt 
to  another.  Thus,  striking  at  another  with  a  cane,  stick,  fist, 
or  other  weapon,  although  the  party  striking  misses  his  aim; 
holding  up  one's  fist  or  drawing  a  sword  or  bayonet  in  a 
threatening  manner;  throwing  a  bottle  or  glass  or  other  thing, 
with  intent  to  wound  or  strike,  but  failing  of  its  object;  pre- 
senting a  gun  at  a  man  and  beginning  to  move  towards 
him,  or  the  mere  presenting  a  gun  within  shooting  distance; 
assuming  a  threating  attitude  and  hurrying  towards  him;  or 
any  other  act  indicating  an  intention  to  use  violence  against 
the  person  of  another,  completes  the  offense  of  assault,  al- 
though no  actual  hurt  be  done,  for  an  assault  does  not  in  law, 
as  in  common  parlance,  imply  a  blow.    (H's.  O.  &  M.,  p.  330.) 

(a)  An  apparent  attempt  to  assault  is  sufficient. — An  at- 
tack apparently  likely  to  hurt  is  as  provocative  of  a  breach  of 
the  peace  as  one  actually  capable  of  hurting.  So  apparent 
ability  to  hurt  is  sufficient.  When  the  attitude  is  threatening 
and  the  effect  is  to  terrify,  the  offense  is  complete,  the  party 
assaulted  believing  in  the  reality  of  the  attack.  Thus,  level- 
ing an  unloaded  gun  at  another  in  such  a  way  as  to  terrify 
him,  completes  the  offense;  but  not  so  if  he  knew  the  gun  to 
be  unloaded,  nor  need  the  assailant  be  within  shooting  or 
striking  distance,  if  his  attitude  and  position  be  such  as 
would  impress  or  alarm  a  person  of  ordinary  reason.  (H's. 
G.  &  M.,  p.  330.) 

(b)  There  must  be  som£  movement  towards  violence  to 
constitute  assa/idt. — Mere  words  cannot  amount  to  an  assault, 
but  they  may  aggravate  or  explain  equivocal  acts  of  threat- 
ening, and  make  it  an  assault  or  not,  according  to  the  tenor 


132  ASSAX7LT  AND  BAnXKT 

of  the  words.  Thus,  raising  a  whip  and  shaking  it  at  another 
within  reaching  distance  of  him,  and  saying,  ^^Were  you  not 
an  old  man  I  would  knock  you  down,"  the  assault  is  explained 
away  by  the  words.  But  raising  a  weapon  within  striking 
distance  and  threatening  to  strike  unless  something  is  done, 
is  an  assault.  '^Menacing  begins  the  breach  of  the  peace, 
assault  increases  it,  and  battery  accomplishes  it".  But  it  is 
difficult  in  practice  to  draw  the  precise  line  which  separates 
violence  menaced  from  violence  begun,  for  until  the  execu- 
tion of  it  is  begun  there  can  be  no  assault.  But  if  there  be  a 
dear  purpose  of  violence  accompanied  by  an  act,  which  if 
not  stopped  or  diverted  will  result  in  personal  injury,  it  is 
an  assault,  as  riding  after  a  person  so  as  to  compel  him  to 
run  into  a  garden  to  avoid  being  beaten;  as  is  also  threats 
of  violence  by  an  armed  assailant,  apparently  designing  an 
attack.  Nor  does  it  matter  that  an  attack  is  frustrated  or  in- 
tercepted by  extrinsic  means— e.  g.,  by  a  third  party  in- 
tercepting the  blow.    (H's.  G.  &  M.,  pp.  330-1.) 

(c)  False  imprisonment  is  an  assault. — False  or  un- 
lawful imprisonment  is  an  assault,  as  is  any  confinement  or 
detention  of  the  person  of  another,  against  his  will  and  with- 
out sufficient  authority,  whether  in  jail,  house,  street,  or  other 
place.  Proof  of  such  imprisonment  will  sustain  a  charge 
of  assault.    (H's.  O.  &  M.,  p.  331.) 

(2)  Definition  of  battery^  and  instances  thereof. — Bat- 
tery is  the  actual  inflicting  of  corporal  hurt  on  another— e. 
g.,  the  least  touching  of  another's  person  wilfully  or  in  anger, 
whether  by  the  party's  own  hand  or  by  some  means  set  in 
motion  by  him.  Thus,  spitting  in  another's  face;  pushing 
a  third  person  against  him,  or  jostling  him  out  of  the  way; 
thrusting  or  pushing  him  or  holding  him  by  the  arm;  cut- 
ting his  dress  while  he  is  wearing  it,  though  without  touch- 
ing or  intending  to  touch  his  person;  to  set  a  dog  at  him 
which  bites  him ;  fondling  with  a  woman  not  his  wife  against 
her  wiU ;  striking  the  dress  of  the  person  who  is  assailed,  or 
the  horse  on  which  he  is  riding,  or  even,  it  is  believed,  the 
horse  which  he  is  driving;  violently  driving  a  cart  or  vehicle 
against  that  of  another  in  anger,  whether  mediately  or  im- 
mediately, will  constitute  an  assault  and  battery,  for  the 
law  holds  that  the  person  of  every  man  is  sacred,  and  that 
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no  other  has  a  right  to  meddle  with  it  in  the  slightest  man- 
ner. Wounding  is  only  an  aggravated  misdemeanor,  in  Vir- 
ginia, by  virtue  of  the  common  law,  unless  it  amount  to 
mayhem  under  the  statute.  (H's.  G.  &  M.,  p.  332.)  See 
Maiminff  or  Mayhem. 

§  2.  Wlieii  assaiilt  or  battery  justified  or  excusedU— 
(1)  In  general. — When  the  act  is  merely  accidental  and 
undesigned,  here,  of  course,  no  offense  is  committed.  And 
so  it  is  when  the  occasion  is  lawful  and  no  more  force  is  used 
than  is  necessary  for  the  purpose.  Thus,  it  is  no  offense  if 
the  battery  is  with  a  view  to  defend  one's  self,  or  certain  near 
relatives  (e.  g.,  wife,  parent,  child,  or  master) ;  to  arrest  an 
offender;  to  prevent  a  felony;  to  expel  intruders  from  de- 
pot, car,  house,  or  lands;  to  repel  violent  trespass  on  prop- 
erty, or  the  like:  provided,  nor  more  force  is  used  than  the 
necessity  of  the  case  requires.    (H's  G.  &  M.,  p.  332.) 

(2)  As  to  right  to  defend  one^s  property. — ^Where  there 
is  a  mere  trespass,  either  upon  lands  or  goods,  without  ac- 
tual violence,  there  must  be  a  request  to  depart  or  desist,  and 
then  if  he  refuses,  so  much  force  may  be  used  as  is  neces- 
sary to  cause  him  to  do  so.  But  where  the  trespass  is  vio- 
lent, no  such  request  is  required,  and  the  owner  may  im- 
mediately lay  hands  upon  him,  and  by  opposing  force  by 
force,  resist  an  attack  upon  him,  or  even  rescue  his  goods,  or 
expel  the  trespasser  from  his  premises.  But  in  general,  un- 
less there  be  considerable  violence  in  the  trespass,  one  should 
not,  either  in  defense  of  his  person  or  property,  begin  by 
striking  the  trespasser,  but  should  gently  lay  his  hands -upon 
him  in  the  first  instance  and  not  proceed  with  greater  force 
than  is  made  necessary  by  the  resistance;  and  in  all  cases 
the  force  used  must  not  be  greater  than  is  reasonably  neces- 
sary to  accomplish  the  lawful  purpose.  (H's  G.  &  M.,  pp. 
332-3.) 

(3)  As  to  right  to  defend  one^s  person, — ^Not  only  may 
an  assault  be  opposed  by  an  assault,  and  a  battery  by  a  bat- 
tery, but  a  mere  assault  may  justify  a  battery;  for  one 
seriously  threatened  need  not  stay  still  till  the  other  has 
actually  struck  him.  Nor  need  the  party' flee  from  the  ag- 
gressor, or,  as  it  is  styled,  "retreat  to  the  wall ;"  but  he  may 
stand  his  ground  and  repel  force  by  force;  yet  he  must  re- 


134  A8SAX7LT  AND  BATTERT 

treat  to  the  wall  rather  than  take  his  assailant's  life.  If  the 
battery  be  induced  by  a  previous  assault  on  the  part  of  the 
person  complaining,  goes  no  further  than  to  repeat  such 
assault,  it  is  a  valid  defense,  which  goes  by  the  name  of  ^^son 
assault  demesne".  But  this  right  of  self-defense,  founded  in 
nature,  recognized  by  all  civilized  nations,  and  sacredly  cher- 
ish by  every  liberty-loving  people,  should  be  used  only  as  a 
shield  to  protect  and  not  as  a  sword  to  punish.  If,  in  any 
case,  whether  of  defense  to  person  or  property,  or  in  prose- 
cution of  some  lawful  act,  the  battery  be  excessive  and  out  of 
all  proportion  to  the  necessity  of  the  case  or  the  provocation 
received,  it  is  not  justified;  and  let  it  be  remembered,  no 
words  of  reproach,  however  grievous,  is  a  sufficient  provoca- 
tion to  justify  an  assault,  yet  such  words  may  be  used  in  evi- 
dence in  mitigation  of  the  offense  or  of  the  amount  of  dam- 
ages, and  may  themselves  be  punished  as  abusive  language. 
(H's  G.  &  M.,  p.  333.)     See  Abimve  Language. 

(4)  As  to  chastisement  of  particular  persons. — If  a 
parent,  or  one  in  the  place  of  a  parent  in  a  reasonable  man- 
ner chastise  his  child;  or  a  schoolmaster,  his  scholar;  or  a 
jailer,  his  prisoner ;  or  the  like — ^no  assault  or  battery  is  com- 
mitted.   (H's.  G.  &  M.,  p.  333.) 

§  3.  Punishment  of  assault  and  battery;  compromise.F— 
An  assault  and  battery  or  either  is  a  common  law  mis- 
demeanor in  Virginia  and  is  punishable  by  a  fine  not  over 
$500  or  imprisonment  not  over  12  months,  or  both.  (Code, 
§  4782.) 

An  assault  and  battery,  before  conviction  therefor,  may 
be  compromised  by  a  written  acknowledgment  of  satisfaction 
before  the  judge  or  justice,  except  where  the  offense  is  by  or 
upon  an  officer,  or  riotously,  or  with  intent  to  commit  a  felony. 
(Code,  §§  4849-50.)  See  Justice  of  the  Peace ^  div.  VI.  sec 
tion  10.  If  the  assault  is  with  intent  to  maim,  disfigure,  dis- 
able, or  kill,  the  offense  is  a  felony  under  the  statute  as  to 
maiming.    See  Maiming  or  Mayhem, 

§  4.  Dama^res  for  assault  and  battery.— A  person  mak- 
ing an  assault  or  an  assault  and  battery  upon  another,  is 
liable  in  damages  to  him  for  all  the  consequences  which 
have  ensued  and  those  likely  to  ensue  therefrom;  and  in  es- 
timating the  damages  the  jury  may  consider  the  loss  of  time 
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and  labor,  his  diminshed  capacity  to  work,  the  effect  upon 
his  health,  expenses  of  medical  service,  his  physical  and  men- 
tal suffering,  and  the  indignity  and  insult  to  his  feelings  re- 
sulting from  the  time  and  manner  of  the  attack;  and  in  ad- 
dition the  jury  may  award  what  the  lawyers  call  '^exemp- 
lary",  "vindictive",  or  "punitive",  damages,  which  are  dam- 
ages given  as  a  punishment  to  the  defendant  and  to  make  him 
an  example  to  deter  him  and  others  from  similar  outrages.  It 
is  generally  understood  that  in  order  to  recover  punitive  dam- 
ages, there  must  be  malice,  but  this  does  not  mean  actual  or 
personal  malice,  but  only  legal  malice,  which  is  where  an 
unlawful  act  is  done  wilfully,  to  the  injury  of  another,  with- 
out just  cause  or  excuse,  the  law  in  such  case  presuming  the 
act  to  be  malicious.  Punitive  damages  may  always  be  al- 
lowed "whenever  the  assault  is  of  a  grievous  or  wanton  na- 
ture, manifesting  a  wilful  disregard  of  the  rights  of  others". 
(See  various  Virginia  decisions.) 

The  defendant  cannot  sue  for  such  damages  before  a 
justice,  for  section  6015  of  the  Code  does  not  give  him  juris- 
diction for  injuries  to  the  person.  The  suit  must  be  in  court, 
which  by  recent  act  may  now  be  by  motion  after  15  days' 
notice.     (Code,  §  6046.) 

§  5.    Form  of  ''descriptioii''  in  warrant  or  indictment* — 

No.  1.    Common  Assault  and  Battebt. 
(Code,  §  4782.) 

DESCRIPTION : 

"in  and  upon  one  E.  F.,  an  assault  did  make,  and  Mm,  the  said 
C.  D.,  did  then  and  there  unlawfully  beat,  wound,  and  ill-treat,  and 
other  wrongs  to  him  then  and  there  did,  to  the  great  damage  of  the 
said  E.  F." 


ASSESSMENT  OF  TAXES 

See  Cities  arid  Towns;  Erroneous  Assessments;  Licenses  and 
License  Taxes;  Taxation  and  Tax  BUI 

f  1.    Assessment    of   lands   and   lots   and   their   subsequent   re- 
assessment 
f  2.    Assessments  on  persons  and  property 
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§  1.    AuMimwit  ol  Imdk  and  fete  and  thw 
M-MMMOMBt— See  Code,  §§  2288-61,  and  Acts  1890,  pp. 
86,  84,  68,  amending  §§  2288,  2244,  2250,  raspectiirely. 

§  Z    AsaaasiMBtt  oo  penona  and  iprapartjr^  See    Code, 

§§  2252-2857,  and  Acts  1918,  amending  §  2818 ;  Acts  1918,  p. 
622,  amending  §§  2816-26;  Acts  1922,  p.—  (as  to  persons 
residing  in  State  most  of  preceding  12  months).  See  Acts 
1920,  pp.  265,  402,  amending  §  2252;  p.  89— §  2274;  p.  668— 
§2807;  pp.  95-96— §§  2882-6;  p.  580— §2849,  and  Acts  1922, 
amending  §2887. 


ASSIGNMENTS 

f  1.  Definitions 

f  2.  What  may  be  assigned 

f  3.  How  an  assignment  may  be  made 

f  4.  As  to  consideration  for  assignment 

§  5.  Assignment  by  order,  or  "equitable  assignment  ** 

S  6.  Assignment  of  secured  debts  or  liens 

S  7.  How  assignee  may  sue  debtor 

S  8.  Off-sets  against  assignee 

§  9.  Remedy  of  assignee  against  assignor 

§  1.  I>efimtioiu.F— An  assignment  is  the  transfer  of  a 
bond,  note,  writing,  or  other  right  of  action  by  the  owner, 
called  the  ^^assignor'^  to  another,  called  the  ^assignee'';  and 
in  the  case  of  a  debt,  the  third  party  is  the  '^debtor".  In  a 
broader  sense,  assignment  includes  the  transfer  of  property, 
real  or  personal,  in  possession,  or  of  any  estate  or  right  there- 
in, the  party  taking  sometimes  being  called  ^^assigns'^  or  '^as- 
signee". See  Assigivment  for  Benefit  of  Creditors;  bill  of 
Sale;  Conveyance;  Deeds  of  Trust. 

§  2.  What  may  be  aaaignad.^ — The  owner  may  assign 
''any  bond,  note,  writing,  or  other  chose  in  action".  (Code, 
§  5768.)  A  "chose  in  action"  is  a  thing  in  action,  or  a  right 
of  action,  i.  e.,  a  right  to  bring  an  action  or  suit, — e.  g.,  an 
account,  bond,  note,  or  other  debt,  or  right  to  damages  for 
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breach  of  contract,  or  for  any  injury  to  property,  real  or  per- 
sonal, or  any  other  right  connected  therewith,  or  even  a  right 
to  a  thing  not  yet  in  existence,  as  future  wages,  etc.,  pro- 
vided there  is  an  existing  contract  for  such  thing;  but  a 
chose  in  action  does  not  include  damages  for  personal  in- 
juries, such  as  assault  and  battery,  false  imprisonment,  mali- 
cious prosecution,  slander,  libel,  etc.;  cor  a  contract  ^or 
personal  services  founded  on  personal  trust  or  confidence,  un- 
less the  debtor  consents  thereto.  Assignments  have  been  held 
valid  in  Virginia  in  the  following  particular  cases:  A  claim 
for  damages  for  loss  by  fire,  a  life  policy,  a  right  of  action 
against  a  railroad  company  for  injury  to  goods  in  transit,  a 
right  to  claim  a  mechanic's  lien,  the  lien  itself,  a  judgment, 
and  other  liens.    (3  Min.  Inst.  432-4.) 

As  to  a  life  policy,  the  statute  provides  that  a  policy 
^aken  out  by  the  insured  himself,  or  by  a  person  having  an 
insurable  interest  in  his  life,  in  good  faith,  and  not  for  the 
purpose  of  assignment,  may  be  lawfully  assigned  to  anyone, 
for  a  valuable  consideration,  as  any  other  chose  in  action, 
without  regard  to  whether  the  assignee  has  an  insurable  in- 
terest in  the  life  insured  or  not,  and  the  assignee  may  recover 
upon  it  whatever  the  insured  might  have  recovered  but  for 
such  assignment".     (Code,  §  6767.) 

§  3.  How  an  assigmnent  may  be  made. —  An  assign- 
ment may  be  made  either  by  words  endorsed  on  the  writing, 
or  by  a  separate  writing,  or  even  verbally  in  some  cases  by 
mere  transfer.  Bonds  and  notes  may  be  assigned  by  mere 
transfer,  without  endorsement;  or  by  the  owner  endorsing 
his  name.  But  delivery  is  necessary  to  an  assignment, 
whether  it  be  a  gift  or  for  a  valuable  consideration;  but 
where  the  writing  is  not  in  the  custody  nor  under  the  con- 
trol of  the  assignor,  the  assignment  may  be  made  by  the 
delivery  of  a  separate  writing  of  assignment.  Kecording  an 
assignment  will  not  take  the  place  of  delivery,  for  the  statute 
(Code,  §§  5142,  5194)  as  to  recording  gifts  or  sales  of  "goods 
and  chattels"  does  not  apply  to  "choses  in  action,"  as  held 
by  numerous  Virginia  decisions.  The  mere  possession  of 
bonds  and  notes  makes  a  prima  facie  case  of  ownership,  yet 
the  owner  should  hesitate  to  pay  the  holder  without  some 
further  evidence  of  ownership. 
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A  note,  etc.,  may  be  assigned  as  follows : 

"For  value  received,  I  hereby  assign  the  within  note  (or 
bond,  etc.)  to  A.  E.,  this day  of ,  192 A.  R" 

If  the  assignment  be  "without  recourse^',  add  these  words 
after  "A.  E." 

In  case  of  some  other  contract,  say  "For  value  received, 
I  hereby  sell,  assign,  transfer  and  set  over  to  A.  E.,  all  my 

right,  title,  and  interest  in  the  within  contract.    This 

day  of ,'l92 A.  R." 

A  negotiable  paper  is  transferred  or  negotiated,  if  pay- 
able to  bearer,  by  mere  delivery;  if  payable  to  order,  by  en- 
dorsement and  delivery.  The  endorsement  may  be,  "Pay 
to  P.  E."  (or  "to  order  of  P.  E."),  and  then  signed,  and  P. 
E.'s  signature  is  necessary  before  it  can  be  further  negotiated ; 
or,  it  may  be  by  endorsing  one's  signature,  which  is  called  a 
blank  endorsement,  and  operates  to  make  the  paper  payable 
to  bearer.     (Code,  §§  5592-6).     (3  Min.  Inst.  433-4.) 

§  4.  As  to  coBsideratioii  for  aasignmenL^  No  considera- 
tion is  necessary  for  an  assignment,  as  between  the  parties; 
but  the  statute  provides  that  a  gift,  assignment,  or  transfer 
which  is  not  for  a  valuable  consideration,  or  which  is  in  con- 
sideration of  marriage,  is  void  as  to  existing  creditors,  but  not 
as  to  subsequent  creditors  or  purchasers.     (Code,  §  5185.), 

§  5.  Asaignment  by  order,  or  ^'equitable  astignment^— 
An  order  given  by  one  person  to  another,  for  a  valuable  con- 
sideration, on  a  particular  debt  or  fund^  is  an  equitable  as- 
signment of  so  much  of  the  debt  or  fund  as  the  order  calls 
for;  and  now  in  Virginia  (Code,  §  5768),  the  assignee  may 
sue  the  debtor  at  law  for  the  amount;  and  this  is  true  even 
though  the  third  party  does  not  accept  the  order.  But  notice 
to  the  debtor  is  necessary  to  a  perfect  title,  for  until  then  the 
assignment  is  subject  to  all  off-sets  which  the  debtor  may 
have  against  the  assignor.  (See  various  Virginia  decisions.) 
But  a  bill  of  exchange  is  not  an  assignment  until  accepted, 
nor  is  a  check,  until  accepted  or  certified.  (Code,  §§  5689, 
5751.) 

§  6.  Assignment  of  secured  debts  or  Kens^—  The  a  s- 
signment  of  a  bond,  note,  or  other  debt  carries  with  it  any 
deed  of  trust,  mortagage,  vendor's  lien,  or  other  lien  securing 
the  debt,  without  a  formal  assignment  or  delivery  of  such 
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security  or  lien.  And  where  there  are  several  notes  3r  bonds 
thus  secured,  which  are  assigned  at  different  times,  and  the 
property  is  not  sufficient  to  pay  all,  the  several  assignees,  un- 
less otherwise  expressly  provided,  are  to  be  preferred  and 
paid  according  to  the  priority  of  their  assignments,  and  this 
without  reference  to  the  maturity  of  the  debts.  (4  Min. 
Inst.  433-4.) 

To  make  sure  of  the  benefit  of  such  lien,  in  case  the  lien 
should  be  fraudulently  marked  satisfied  by  the  assignor, 
or  in  any  other  case,  notice  to  subsequent  purchasers  or  any 
one  acquiring  a  subsequent  lien,  may  be  given  by  the  assig- 
nee, transferree,  or  endorsee,  by  his  making  a  signed  state- 
ment of  the  assignment,  attested  by  the  clerk,  on  the  margin 
of  the  deed  book  where  the  lien  is  recorded.  (Code,  §  6457.) 
.  §  7.  How  assignee  may  sae  debtor^ —  '^The  assignee  or 
beneficial  owner  of  any  bond,  note,  writing  or  other  chose  in 
action",  may  sue  either  in  his  own  name  or  in  the  name  of  his 
assignor,  either  at  law,  or  in  equity,  where  there  is  not  an 
adequate  remedy  at  law.     (Code,  §§  5144,  5768,  5770.) 

§  8.  0£F-sets  against  assignee*^ —  An  assignee  stands  in 
the  shoes  of  his  assignor,  and  takes  subject  to  all  the  off-sets 
or  discounts,  legal  or  equitable,  of  the  debtor  against  the  as- 
signor, until  notice  of  the  assignment,  and  also  all  ^'discounts 
against  any  intermediate  assignor  or  transferer,  the  right  to 
which  was  acquired  on  the  faith  of  the  assignment  or  transfer 
to  him  and  before  the  defendant  had  notice  of  the  assignment 
by  such  assignor  or  transferer  to  another".  (Code,  §  5768.)  In 
other  words,  the  assignee  is  in  not  better  condition  than  the 
assignor  was  at  the  time  the  debtor  had  notice  of  the  assign- 
ment but  if  the  debtor  induce  the  assignee  to  take  the  debt 
without  notice  of  any  off-set,  he  is  estopped  from  making 
such  defense;  and  this  principal  of  estoppel  will  apply  in  all 
cases  where  justice  requires  it.  So  where  one  lends  his  credit 
to  another  in  the  form  of  a  note  or  bond,  to  be  sold  to 
raise  funds,  he  cannot  set  up  against  the  assignee  any  off-set 
or  private  agreement  unknown  to  him.  And  where  after  notice 
of  the  assignment,  the  debtor  promises  the  assignee  to  pay 
the  debt,  or  by  his  conduct  induces  him  to  believe  that  he 
will,  under  such  circumstances  as  that  a  retraction  of  the 
promise  would  operate  as  a  fraud  upon  the  assignee,  the 
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debtor  is  thereby  estopped  from  afterwards  setting  up  any 
defense  he  may  have  had  against  the  assignor  But  mere 
silence  of  the  debtor,  when  notified  of  the  assignment,  will 
not  operate  as  such  estoppel.     (3  Min.  Inst.  435-6.) 

The  notice  by  an  assignee  to  a  debtor,  of  an  assignment, 
may  be  in  the  following  form: 

"Mr.  D.  D.: 

Take  notice  that  A.  R.  has  assigned  and  transferred  to  me  a 

bond  (or  note,  etc.)»  executed  by  you  to  him  on  the day  of 

,  192..,  for  the  sum  of dollars,  payable ..months 

(or  years)  after  date;  and  to  not  make  any  payments  on  the  said  bond 
(or  note)  to  A.  R.,  or  to  any  one  for  him,  bat  pay  the  same  to  me, 

the  owner  of  the  said  bond  (or  note).    This day  of ,  192.. 

A.  B." 

§  9.  Remedy  ol  assignee  against  aesignorw-*The  assig- 
nee, if  unable,  after  due  diligence,  to  recover  of  the  debtor, 
may,  in  the  absence  of  any  stipulation  to  the  contrary,  as, 
where  the  assignment  is  ^^without  recourse*',  sue  the  assignor, 
or  any  previous  assignor,  however  remote,  reserving  to  such 
remote  assignor,  however,  the  same  defense  he  might  have 
had  against  his  immediate  assignee;  but  a  joint  action  must 
be  against  joint  assignors.  (Code,  §  6769.)  The  recovery  is 
measured  by  the  consideration  paid  by  the  assignee,  and  the 
cost  of  his  suit,  if  any,  against  the  debtor;  and  if  there  were 
no  consideration,  no  recovery  can  be  had.  Prima  facie,  the 
consideration  is  the  amount  of  the  bond,  note,  etc.  Before 
suing  the  assignor,  the  assignee  must  use  due  diligence  to 
make  the  money  out  of  the  debtor,  which,  in  general,  means 
that  he  must  prosecute  a  suit  to  judgment  and  execution 
without  effect  against  the  debtor;  but  this  is  not  necessary 
where  the  debtor  is  insolvent  or  a  suit  would  otherwise  be 
unavailing;  or  where  the  note  is  a  forgery  and  the  assignor 
has  received  the  money  from  the  assignee;  or  where  the  as- 
signor practiced  a  fraud  upon  the  assignee.     (3  Min.  436-8.) 
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ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS 

i  1.  DeflBition 

i  2.  Formal  requisites 

i  3.  Creditors  may  be  preferred 

i  4.  Release  in  full 

15.  Afl  to  fraudulent  assignments 

i  6.  Useful  forms  of  "assignments  " 

§  1.  Definitioii^— An  assignment  for  the  benefit  of  cred- 
itors is  a  voluntary  transfer  by  a  debtor  of  all  or  a  part  of 
his  property  to  an  assignee,  or  trustee,  in  trust  to  apply  the 
same,  or  the  proceeds  thereof,  to  the  payment  of  some  or 
all  of  his  debts,  and  to  return  the  surplus,  if  any,  to  the 
debtor.  And  such  assignment  may  be  made  by  a  corporation 
or  partnership,  as  well  as  by  any  individual  debtor.  If  the 
assignment  is  of  a  part  of  the  debtor's  estate  to  secure  certain 
debts  not  due,  it  is  nothing  more  than  the  usual  deed  of  trust. 

§  2.  Formal  re(|iiisites. —  An  assignment  of  goods  and 
chattels,  including  bonds,  notes,  etc.,  may  be  by  a  writing  not 
under  seal,  but  where  the  assignment  also  embraces  real  es- 
tate it  must  be  by  deed,  or  writing  under  seal,  which  would 
be  the  better  form  of  an  assignment  in  any  case.  In  the  case 
of  personal  property,  the  usual  form  is  ^^assign,  transfer,  and 
set  over",  but  in  any  case,  especially  where  real  estate  is  em- 
braced, the  words  ^^assign,  grant,  and  convey"  is  sufficient,  or 
even  the  word  ^'grant"  itself. 

§  3.  Creditors  may  be  preferredL— In  Virginia,  a  debtor 
in  failing  circumstances  may  prefer  one  creditor  or  set  of 
creditors  to  another,  and  the  statute  as  to  fraudulent  convey- 
ances does  not  apply.  But  the  law  is  jealous  of  making  rela- 
tives preferred  creditors.  A  debt  barred  by  limitation  may 
be  preferred.     (See  various  Virginia  decisions.) 

§  4.  Release  in  fall.^ — Where  the  deed  conveys  all,  or 
substantially  all,  of  the  debtor's  estate,  not  exempt  by  law,  it 
may  provide  that  no  creditor  shall  take  any  benefit  under 
the  deed,  who  does  not,  within  a  stated  time,  release  the  debtor 
in  full,  upon  payment  of  part.  But  the  debtor  should  give 
the  creditors  a  reasonable  time  to  accept  or  reject  such  pro* 
vision  of  the  deed.    One,  three,  and  four  months  have  been 
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held  sufficient  time  in  different  cases.  (See  various  Virginia 
decisions.) 

§  5.  As  to  frradulent  usignments^  An  assignment  ia 
not  valid,  if  with  intent  to  delay,  hinder,  or  defraud  credi- 
tors, purchasers,  or  other  persons.  See  Fraudulent  and  Volun- 
tary Con/veya/nces, 

§  C    Useful  forms  of  ^assignments". — 

No.  1.    Qenebal  Deed  of  Assignment. 
(Gregory's  Forms,  No.  522.) 

This  deed,  made  this day  of ,  192..,  between  A.  R., 

party  of  the  first  part,  and  T.  T.,  trustee,  chosen  for  the  purposes 
hereinafter  named,  party  of  the  second  part: 

Witnesseth,  that  the  said  party  of  the  first  part  doth  assign, 
grant  and  convey  unto  the  said  party  of  the  second  part,  with 
general  warranty,  all  and  singular  the  following  property  (except  such 
as  is  exempt  by  chapter  274,  of  the  Code  of  Virginia,  known  as  the 
"Homestead"  and  "Poor  Debtors"  law),  to-wit:  [here  designate  and 
describe  the  property],  and  all  other  personal  property  and  choses 
in  action  of  every  kind  and  description  whatsoever,  and  the  following 
real  estate  [here  describe  it],  and  all  the  real  estate  wheresoever 
situated,  belonging  to  the  said  party  of  the  first  part,  whether  in  law  or 
equity,  it  being  the  object  of  this  deed  to  embrace  and  include  all  and 
every  part  of  the  real  estate  standing  in  the  name  of  the  said  party 
of  the  first  part  or  to  which  he  is  entitled,  at  law  or  in  equity,  wher- 
ever situated: 

In  trust  to  secure  the  costs  and  expenses  of  this  trust,  including 

commissions  to  the  said  trustee  of per  centum  on  the  amount 

of  sales,  or  on  the  moneys  that  shall  come  to  the  hands  of  the  said 
trustee  from  sales  or  otherwise,  and  the  fees  of  counsel  in  and  about 
the  preparation  and  execution  of  this  deed,  if  they  shall  remain  un- 
paid at  its  delivery;  and  after  the  payment  thereof,  to  secure  the 
following  creditors:  [Here  give  the  names  of  the  creditors,  and  if 
some  are  preferred  before  others,  state  the  order  of  their  preference.] 

And  the  said  trustee,  for  the  purpose  of  executing  this  trust,  shall 
at  once  take  charge  of  all  the  property  and  effects  hereby  conveyed, 
and  make  an  inventory  thereof,  and  proceed  to  collect  the  choses  in 
action  and  all  evidences  of  indebtedness,  and  to  convert  the  real  and 
personal  property  into  cash  as  soon  as  possible,  and  he  may  make 
sale  of  the  real  and  personal  estate  hereby  conveyed,  at  public  auction 
or  private  sale,  at  such  time  or  times,  place  or  places,  and  after  such 
notice  as  to  him  shall  seem  best.  And  upon  the  conversion  of  the 
property  hereby  conveyed  into  money,  the  trustee  shall  distribute 
the  same  pro  rata  to  and  among  the  creditors  above  named  with  all 
diligence.  And  the  trustee  is  authorized  to  employ  all  such  agents, 
attorneys  and  laborers  as  may  be  necessary  for  the  preservation,  pro- 
tection, handling,  shipping,  or  cultivation  of  the  property  hereby  con- 
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▼eyed  In  such  maimer  as  shall  be  for  the  interest  of  all  concerned, 
and  do  all  things  necessary  for  the  cultivation,  saying  and  shipping 
the  crops  now  growing  or  which  may  be  planted  on  any  of  the  lands 
hereby  conveyed  for  the  present  year,  and,  in  case  any  of  the  said 
country  lands  shall  remain  unsold  during  the  present  year,  to  make 
such  arrangements  or  contracts  for  their  cultivation  until  sold,  as 
shall  seem  best,  the  charges,  costs  and  expenses  of  all  which  shall 
be  charged  as  a  part  of  the  expenses  of  this  trust. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
written. 

A.  B.   (seal.) 


No.  2.     Anotheb  Form  of  Assionment  in  Trust  for  Creditors. 

(Sand's  Forms,  34.) 

This  deed,  made  this day  of ,  192..,  between  J.  H.,  of 

the  city  of ,  party  of  the  first  part,  M.  M.,  of  the  said  city, 

party  of  the  second  part,  and  the  creditors  of  the  said  J.  R.,  of  the 
third  part:  Whereas,  the  said  J.  R.  is  embarrassed  in  his  pecuniary 
affairs,  and  desires  to  secure  his  creditors  the  payment  of  their  re- 
spective claims  against  him,  as  far  as  his  property  will  admit  of,  and 
with  that  object  in  view,  he  has  determined  to  convey  his  said  prop- 
erty in  trust,  as  hereinafter  contained:  Now,  therefore,  this  deed 
witnesseth,  that  the  said  J.  R.,  in  consideration  of  the  premises  and  of 

the  sum  of dollars  to  him  in  hand  paid  by  the  said  M.  M., 

the  receipt  whereof  is  hereby  acknowledged,  hath  granted  and  con- 
veyed, and  doth  hereby  grant  and  convey,  unto  the  said  M.  M.,  all 
his  the  said  J.  R.'s  property  and  rights  of  property,  real,  personal  and 
mixed,  of  every  kind  and  description,  the  same  being  enumerated 
and  described,  as  far  as  remembered,  as  follows:  [here  insert  list]. 
To  have  and  to  hold  the  said  property  and  rights  of  property  aforesaid, 
unto  the  said  M.  M.,  his  heirs  and  assigns  forever.  In  trust  to  col- 
lect, sue  for,  demand,  receive  and  recover  all  such  sum  or  sums  of 
money  as  may  be  due  and  owing  to  the  said  J.  R.,  and  to  sell  and  dis- 
pose of  all  the  real  and  personal  property  embraced  in  said  list;  and 
from  the  proceeds  of  such  sales  and  collections  aforesaid,  after  paying 
all  reasonable  and  proper  costs,  charges  and  expenses,  including  a 
reasonable  commission  to  himself,  the  said  trustee,  M.  M.,  shall  pay 
to  each  and  all  of  the  creditors  of  the  said  J.  R.,  the  full  sum  that 
may  be  due  and  owing  to  the  said  creditors,  a  full  and  complete  list 
of  which  creditors  is,  so  far  as  now  remembered,  is  as  follows:  [here 
insert  list  of  creditors].  Should  any  creditor  or  creditors  of  the  said 
J.  R.  not  be  embraced  In  said  list,  his  or  their  rights  hereunder  are 
not  to  be  prejudiced  thereby,  and  if  such  sales  and  collections  shall 
not  be  sufficient  fully  and  entirely  to  pay  off  and  satisfy  each  and  all 
of  the  said  creditors  of  the  said  J.  R.,  then  the  said  trustee  shall  pay 
them  pro  rata,  in  proportion  to  the  amount  due  and  owing,  or  to  be- 
come due  and  owing  to  each. 

In  witness  whereof,  the  said  parties  of  the  first  and  second  parts 
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bare  hereunto  set  their  handi  and  affixed  their  seals  the  day  and 
year  first  herein  written  as  the  date  hereof. 

(SKAL.) 

(SEAL.) 


No.  8.    Absiokment,  PBEncaaxire  CBEDrroas. 
(Sands'  Forms,  85.) 

This  deed,  made  this day  of ,  192..,  between  J.  L. 

and  James  D.,  partners  under  the  firm  and  style  of  L.  4k  Co.,  iMtrties 
of  the  first  part.  If.  M.,  party  of  the  second  part,  and  the  seyeral 
creditors  of  the  said  L.  k  Co.,  enumerated  and  specified  in  the  schedule 
hereunto  annexed  parties  of  the  third  part:  whereas  the  said  L.  4k 
Co.  are  justly  indebted  in  sundry  and  considerable  sums  of  money, 
and  haye  become  unable  punctually  to  pay  and  discharge  the  same, 
and  are  desirous  of  conyeying  their  property  and  rights  of  property,  as 
liereinafter  mentioned:  Now,  therefore,  this  deed  wltnesseth,  that  the 
aald  J.  L.  and  James  D.,  partners  under  the  firm  and  style  of  !«.  and 

C,  in  consideration  of  the  premises,  and  of  the  sum  of dollars  to 

them  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  haye 
granted,  sold  and  conyeyed,  and  do  by  these  presents  grant,  sen 
and  conyey  unto  the  said  M.  M.,  all  and  singular  the  goods,  chattels. 
Tights  and  credits  of  the  said  L.  4k  Co.,  and  all  other  property  of  eyerr 
kind  and  description  belonging  to  them,  or  to  either  of  them,  a  lip* 
of  which  property,  and  of  such  rights  and  credits,  is  hereto  annexe** 
marked  Schedule  A.,  and  is  hereby  specially  referred  to.  To  haye  and 
to  hold  such  goods,  chattels,  and  rights  and  credits  and  other  property 
of  eyery  kind  and  description  as  aforesaid,  unto  him,  the  said  M.  M., 
Ills  heirs  and  assigns  foreyer.  In  tru$t,  neyertheless,  and  for  the 
following  uses  and  purposes,  to-wit:  (1)  To  pay  and  satisfy  from 
the  same  the  seyeral  and  respectiye  debts,  notes,  bonds  and  obliga- 
tions, and  sums  of  money  due  from  the  said  parties  of  the  first  part, 
to  the  seyeral  persons  mentioned  in  the  class  of  creditors  denominated 
and  described  as  "First-class  creditors,"  of  the  said  parties  of  the  first 
part,  in  the  Schedule  B.,  hereunto  annexed  (If  not  sufllcient,  then  pro 
rata  among  them),  and  after  fully  paying  and  satisfying  such  first-dass 
creditors  as  aforesaid,  their  whole  debts  and  claims  as  aforesaid, 
against  the  said  parties  of  the  first  part,  then,  (2)  to  pay  and  satisfy 
from  the  said  rights,  chattels  and  property  hereby  conyeyed,  the  seyeral 
and  respectiye  debts,  notes,  bonds  and  obligations  and  sums  of  money 
due  or  to  become  due  from  the  said  parties  of  the  first  part,  to  the 
seyeral  persons  mentioned  in  the  class  of  creditors  denominated  and 
described  as  "Second-class  creditors"  of  the  said  parties  of  the  first 
IMtrt  in  the  said  Schedule  B  (if  not  sufficient,  then  pro  rata  among 
them) ;  and  after  fully  paying  and  satisfying  such  second-class  credi- 
tors as  aforesaid,  their  whole  debts  and  claims  as  aforesaid,  against  the 
said  parties  of  the  first  part;  then,  (3)  to  pay  and  satisfy,  from  the 
said  rights,  chattels  and  property  hereby  conyeyed,  the  seyeral  and 
respectiye  debts,  notes,  bonds  and  obligations,  and  sums  of  money 
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due  or  to  become  due  from  th^  said  parties  oC  the  first  part  to  the 
several  parties  mentioned  In  the  class  of  creditors  denominated  and 
described  as  "third-class  creditors"  of  the  said  parties  of  the  first 
part.  In  said  Schedule  B,  and  If  not  sulficlent,  then  pro  rata  among 
theuL 

In  executing  this  trust,  and  to  carry  out  the  purposes  thereof, 
the  said  trustee  Is  to  proceed  to  collect,  himself,  or  by  agents  and  at- 
torneys appointed  by  himself,  all  and  singular  the  notes,  bonds,  bills 
and  evidences  of  debt,  and  to  make  sale  of  the  said  property  of  every 
kind  mentioned  In  Schedule  A;  and  Is  to  pay  all  the  just  and  reason- 
able expenses,  costs,  commissions  and  charges  attending  the  collec- 
tion and  management,  or  sale  and  disposition  of  the  said  notes,  bills, 
evidences  of  debt,  property  and  rights  of  property;  these  costs  and 
charges  and  commissions  to  be  borne  and  paid  before  any  distribution 
of  such  collection  or  of  the  proceeds  of  said  trust  property  Is  to  be 
made  to  any  class  of  creditors  hereby  secured. 

In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 

hands  and  seals  on  this day  of ,  192 

J.  L.  (beau) 

JAMES    D.    (SEAL.) 
Schedule  A — ^Referred  to   In   annexed  deed. 
(Here  describe  the  claims,  property  &c.,  conveyed.) 

J.  L. 

JAMES  D. 
Schedule  B — ^Referred  to  In  annexed  deed. 
"Flrst-dass  creditors"  of  J.  L.  &  Co. 

M.  N.p  negotiable  note  dated day  of ,  for  $6,200.00 

P.  Q.,  bond  dated ,  for  3,000.00 

"Second-class  creditors"  of  J.  L*.  &  Ck>. 

R.  B.  C.,  a  note  dated day  of ,  due  on  the 

day  of ,  for  1,120.00 

L.  J.  M.,  single  bill  dated day  of ,  350.00 

"Third-class  creditors"  of  J.  L.  &  Co. 
A.  B.,  open  account,  25.00 

C  D.,  note,  100.00 

E.  F.,  bond  for  420.00 

ike.,  &c 

And  all  other  creditors  of  the  said  J.  L.  &  Co^  If  any,  whose 
names  would  be  Inserted  here.  In  this  third  class.  If  remembered. 

J.  L. 
JAMES  D. 
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ATTACHMENTS 

(See  '^Burks'  Pleading  and  Practice"  (new  ed.),  same  title.) 

S  1.    Attachments  triable  by  a  justice. 

S  2.    Attachments  Issued  by  a  justice  or  clerk  and  returnable  to 
court. 

§  1.  AttachmenU  triable  by  a  justiced — For  a  full  treat- 
ment with  forms,  see  div.  I  of  '^Attachments",  under  Justice 
of  the  Peace^  div.  II. 

§  2.  AttachmenU  issued  by  a  justice  wc  derk  and  re* 
tumable  to  courL —  For  this  subject,  with  forms,  see  div. 
II  of  "Attachments",  under  Justice  of  the  Pecuce^  div.  II. 


ATTEMPTS  TO  COMMIT  OFFENSES 

See  Ahortion  and  Miscarriage;  Animals^  Fowls^  etc.^  Assault 

and  Battery 
S  1.    Definition. 
I  2.    Punishment. 

S  3.    Attempts  to  poison;  how  punished. 
S  4.    Form  of  "description"  In  warrant  and  Indictment. 

§  1.  Definition. — If  a  person  "attempts  to  commit  an  of- 
fense, and  in  such  attempt  does  any  act  towards  its  com- 
mission", he  is  punishable  even  though  the  offense  be  not  com- 
mitted; it  is  necessary  to  constitute  an  attempt  that  there 
should  be,  (1)  an  intent,  and  (2)  a  direct  ineffectual  act 
towards  the  commission  of  the  offense,  and  the  act  must  go 
far  enough  towards  the  accomplishment  of  the  desired  result 
to  amount  to  the  commencement  of  the  consunmiation  or  com- 
pletion, but  the  act  need  not  be  the  last  act  prior  to  the  com- 
pletion of  the  offense.  A  mere  preparation  to  commit  an  of- 
fense, however,  is  not  an  attempt.  (6  Grat.  675,  706;  8  Grat. 
696.) 

§  2.  PonisbmenL —  (1)  If  the  offense  be  punishable  with 
death,  the  attempt  is  punishable  by  penitentiary  from  2  ta 
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6  years,  except  an  attempt  to  commit  rape  is  punishable  with 
death,  or  by  penitentiary  from  3  to  18  years; 

(2)  In  case  of  a  penitentiary  offense,  the  punishment  is 
jail  from  6  to  12  months; 

(3)  In  case  of  misdemeanor,  jail  not  over  6  months  or 
fine  not  over  $100;  except 

(4)  In  case  of  grand  or  petit  larceny,  when  the  attempt 
is  punishable  by  jail  from  15  days  to  6  months  or  fine.  (Code, 
§  4767.) 

§  3.  AttoiqiU  to  poison;  how  piiiiUlied.^  ''If  any  per- 
son administer  or  attempt  to  administer  any  poison  or  dis- 
tructive  thing  in  food,  drink,  medicine,  or  otherwise,  or  poi- 
son any  spring,  well,  reservoir  of  water  with  intent  to  kill  or 
injure  another  person  he  shall  be  confined  in  the  penitentiary 
not  less  than  three  nor  more  than  18  years."    (Code,  §  4400.) 

By  this  statute,  not  only  to  administer  poison,  &c.,  with 
intent  to  kill  or  injure,  but  even  a  mere  attempt  to  do  so  with 
such  intent,  is  a  felony,  punishable  with  equal  severity  in  both 
cases;  for  the  gist  of  the  crime  in  either  case,  consists  of  the 
cool  and  deliberate  intent  to  kill  or  injure,  indicated  by  the 
means  used  and  accompanied  by  some  acts  toward  the  execu- 
tion of  the  design;  and  not  in  the  degree  of  proximity  to 
success.  The^  present  English  statute  upon  this  subject  pre- 
scribes death  against  ''whosoever  shall  administer,  or  cause 
to  be  taken  by  any  person,  any  poison  or  other  destructive 
thing,"  and  only  transportation  against  one  who  shall  at- 
tempt to  administer  to  any  person  any  poison  or  other  de- 
structive thing;"  and  under  this  statute  it  has  been  held,  that 
to  constitute  the  offense  of  administering  poison,  some  por- 
tion of  it  must  be  taken  by  or  applied  to  the  person  to  whom 
it  is  administered,  and  that  merely  giving  it,  if  no  part  was 
taken  or  applied,  was  not  sufScient.  So  that  in  indicting 
under  our  Virginia  statute,  it  is  proper  to  count  for  adminis- 
tering and  for  attempting  to  administer,  as  upon  the  au- 
thority just  cited  a  count  for  administering  only  would  not 
be  sustained  by  proof  of  an  attempt  to  administer  it.  The 
justice  should  be  satisfied  that  the  drug  or  substance  mingled 
with  the  food,  etc.,  or  put  in  the  well,  etc.,  was  a  poison  or 
some  destructive  thing,  and  that  it  was  so  mingled  or  put 
with  intent  to  kill  or  injure;  but  if  he  should  mistake  one 
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kind  of  poison  for  another,  it  will  not  vitiate  the  proceedings 
against  the  offender,  for  even  upon  an  indictment  it  will  be 
sufficient  to  prove  that  a  similar  kind  was  used.  (H's.  G.  & 
M.,  pp.  119-20.) 

§  4.    Form  ol  ^descriptioii''  in  warrant  and  inAclmenL— 

No.  1.     ADlCnflSTKRINO  OB  ATRMFTINO  to  ADMIlflSTBB  POlSON  WITH 

Intent  to  Injure  oe  to  Kill  a  Pebson. 
(Ck)de,  t  4400.) 

DB8CBIFTI0N  IN  WABEANT: 

''feloniously  did  administer  (or  attempt  to  adminiiter)  unto  one  B.  F. 
a  certain  poison  caUed  arsenic  (or  other  poison)  with  intent  to  injure 
and  kill  the  said  E.  F/' 


DESCBimoN  IN  indictment: 
"did  feloniously  and  maliciously  administer  to  one  E.   F.,  a  large 
quantity  of  a  certain  deadly    poison,    called    arsenic,    to-wit,    two 
drachms  of  the  said  arsenic,  with  intent  then  and  there,  thereby 
feloniously  and  maliciously  to  injure  and  kUl  him,  the  said  E.  F." 
[Add  count  for  attempting  to  administer  poison.] 


No.  2.    Mingling  Poison  with  Food,  Dbink  ob  Medicine,  with  Intent 

TO  INJUBE  OB  Kill  a  Pebson 
(Idem.) 

DESCBIFTION    IN    WABBANT: 

"feloniously  did  mingle  a  certain  poison  called  arsenic  (or  other 
poison)  with  certain  food  (or  drink  or  medicine,  as  the  case  may  be), 
in  order  that  the  same  might  be  taken  by  one  E.  F.,  and  other  persons, 
with  intent  to  injure  and  kill  the  said  E.  F.  and  other  persons." 


DESCBIFnON  IN  INDICTMENT: 

"did  feloniously  and  maliciously  attempt  to  administer  to  one  E.  F., 
a  quantity  of  a  certain  poison  called  arsenic,  by  then  and  there  ming- 
ling the  said  poison  called  arsenic  with  a  certain  food  (or  drink  or 
medicine,  as  the  case  may  be),  in  order  that  the  same  might  be 
then  and  there  taken  by  the  said  E.  F.,  and  divers  other  poisons,  with 
intent  thereby  feloniously  and  maliciously  to  injure  and  kill  the  said 
E.  F.,  and  the  said  other  persons." 
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ATTOBNEY  AND  CLIENT 

I  1.  Deflnition  of  attorney  at  law 

i  2.  License  to  practice  law 

i  3.  Non-reeident  attorneys 

i  4.  Qualifying  in  court 

i  5.  Practicing  without  being  licensed  or  qualified 

i  6.  When  license  reyoked  or  suspended 

9  7.  What  officers,  etc.,  forbidden  to  practice  law 

i  8.  Authority  of  attorney 

I  9.  Liability  of  attorney  to  client 

i  10.  Attorney's  fees 

i  11.  Attorney's  lien 

i  12.  Privileged  communications 

i  13.  Practice  before  legislature  or  its  committee 

§  1.  Definition  of  attorney  at  law^— Attorneys  are  two 
kinds,  attorney  at  law  and  attorney  in  fact,  the  latter  being 
one  appointed  by  a  special  letter  or  power  of  attorney  to  act 
for  another  (See  Power  of  Attorney).  An  attorney  at  law, 
or  lawyer,  or  counsel,  is  one  who  is  licensed  and  admitted  to 
practice  law,  i.  e.,  to  act  in  the  turn  or  place  of  another  to  at- 
tend to  his  legal  business,  whether  in  or  out  of  court,  for 
compensation.     (4  Min.  Inst.  195-6.) 

§  2.  Licento  to  practice  law.^—  Applicants  (male  or  fe- 
male) to  practice  law,  first  obtain  a  certificate  of  a  court  or 
the  judge,  that  he  or.  she  is  a  person  of  honest  demeanor, 
over  21  years  of  age,  and  has  resided  in  the  State  the  preceding 
six  months,  or  if  a  law  student  in  one  of  our  law  schools  con- 
nected with  a  university  or  college,  a  certificate  by  any  two 
professors  therein  that  he  is  a  person  of  honest  demeanor  over 
21,  and  within  the  3  preceding  years  has  studied  law  at  said 
school  for  two  collegiate  years. 

The  application  for  such  certificate  is  in  writing,  ad- 
dressed to  the  court,  specifying  the  day  the  motion  therefor  is 
to  be  made,  accompanied  by  the  written  recommendation  of 
two  lawyers  of  the  circuit  who  practice  in,  the  Supreme  Court, 
speaking  of  their  personal  knowledge, '^that  he  or  she  is  of 
good  moral  character  and  a  proper  person  to  be  licensed  to 
practice  law.  Such  application  and  recommendation  must  be 
filed  with  the  clerk  ten  days  before  the  motion  is  to  be  made, 
and  copy  thereof  is  forthwith  delivered  by  the  clerk  to  the 
judge.    A  person  between  19  and  21  years  of  age,  who  has 
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studied  law  two  years  in  such  a  law  school  or  in  the  ofSce  of 
a  practicing  attorney  of  the  State,  may  obtain  a  certificate  in 
like  manner  as  above,  but  stating  in  addition  the  foregoing 
facts  that  he  is  over  19,  and  when  he  or  she  will  be  21  years 
old.    But  the  license  is  not  issued  until  he  is  21. 

The  bar  examination  is  held  at  least  two  each  year,  for 
the  present  at  Richmond  at  the  Capitol,  on  the  2nd  Tuesday 
in  December,  and  at  Roanoke,  the  4th  Tuesday  in  June,  by 
the  Board  of  Law  Examiners  appointed  by  the  Supreme 
Court. 

Five  days  before  the  examination,  the  applicant  must  file 
with  the  Secretary  of  the  Board,  Richmond,  Va.,  a  certified 
copy  of  his  application,  recommendations,  and  court  certifi- 
cate, accompanied  by  a  fee  of  $10.00,  in  certified  check,  money 
order,  or  cash  (which  covers  all  costs  of  examination,  includ- 
ing license) .  The  papers  filed  must  show  upon  their  face  the 
court  order  granting  the  certificate  was  made  on  the  day 
named  in  the  application,  or  that  the  application  was  dock- 
eted that  day.  All  requirements  must  be  strictly  complied 
with. 

Any  person  failing  to  pass  an  examination,  or  who  has 
passed  on  only  a  part  of  the  schedule  of  examinations,  may 
again  apply  in  writing,  addressed  to  the  secretary  of  the 
board,  showing  that  he  has  diligently  pursued  the  study  of 
the  law  since  the  former  examination,  stating  the  sections  of 
the  examination  on  which  he  has  already  passed,  and  enclos- 
ing the  fee  of  $15.00. 

An  applicant  failing  to  appear,  forfeits  his  or  her  fee, 
but  may,  stand  any  subsequent  examination,  within  two  years 
from  the  date  of  his  or  her  original  application,  on  the  origi- 
nal papers,  and  without  additional  charge,  provided  he  or 
she  gives  a  satisfactory  reason  to  the  Board  for  the  failure 
to  appear,  and  pay  the  difference  in  case  he  has  been  increased. 

Applicants  must  provide  themselves,  with  fountain  pens 
or  indelible  pencils  for  the  examination.  Applicants  may  also 
be  examined  orally.  In  grading  papers  the  applicant's  gen- 
eral qualifications  will  be  considered.  The  examination  covers 
the  following  subjects: 

The  examination  shall  last  two  days,  and  each  day  shall 
be  divided  into  two  sections.    The  topics  for  examination  shall 
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be  as  named  below,  and  shall  be  distributed  among  the  exami- 
nation sections  as  follows  (but  the  board  does  not  consider 
itself  committed  to  asking  questions  on  all  the  subjects  named 
under  any  section) : 

First  Dat. 

Sec.  1.  Legal  Ethics,  see  "Annual  Reports  of  Bar  As- 
sociation" or  "Hurst's  Index  and  Directory  of  Virginia  Law", 
Evidence,  Criminal  Law ;  Pleading  and  Practice  (at  common 
law,  in  equity,  criminal  and  statutory). 

Sec.  2.  Agency;  Contracts;  Domestic  Relations;  Nego- 
tiable Paper;  Sales;  Torts. 

Second  Day. 

Sec.  3.  Conflict  of  Laws;  Equity  Jurisprudence;  Part- 
nership ;  Real  Property ;  Wills  and  Administration. 

Sec.  4.  Bailments;  Carriers;  Constitutional  Law;  Cor- 
poration Commission;  Corporations;  Insurance. 

(Questions  on  the  Virginia  Code  and  the  general  prin- 
ciples of  the  common  law  may  be  asked  under  any  section.) 

Any  candidate  making  the  passing  mark  (averaging  the 
four  groups  together)  shall  be  passed  upon  the  examination 
as  a  whole;  and  one  not  passing  the  examination  as  a  whole, 
but  passing  on  one  or  more  of  above  groups,  shall  be  entitled 
to  credit  on  the  group  or  groups  so  passed  on  future  examina- 
tions. 

The  applicant  must  sign  this  pledge:  "I  hereby  certify 
that  I  will  neither  receive  nor  give  aid  or  assistance  in  any 
manner  during  this  examination".  If  he  or  she  violates 
the  pledge,  he  or  she  is  denied  a  recommendation  for  ad- 
mission to  the  Bar.  (Code,  §  3408-22,  as  amended  by  Acts 
1922,  17  Va.  Law  Reg.  93-95.) 

For  the  various  bar  examination  questions  for  the  past 
several  years,  see  the  following  volumes  of  the  Virginia  Law 
Register:  4-270,  405,  694,  707;  6-198,  431,  717,  788;  9-836; 
10-947;  11-346,  853;  12-265,  841;  13-328,  650;  14-231,  651; 
15-246,  647;  16-232,  630;  17-329,  651;  18-310,  635,  793;  etc. 

The  Supreme  Court  may  grant  a  certificate  without  ex- 
amination to  any  professor  in  any  of  the  law  schools  of  this 
State,  who  has  taught  therein  for  three  years  (Code,  §3409,  as 
amended  by  Acts  1922.) 

In  addition,  each  attorney  (even  of  a  firm)  must  (under 
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a  penalty  of  $50  to  $100  for  each  offense)  get  a  revenue  li- 
cense, and  pay  the  tax,  which  is  $15.00  per  annum  for  at- 
torneys who  have  been  licensed  less  than  5  years  or  who 
make  less  than  $500  per  annum;  in  other  cases  the  tax  is 
$25.00  (Code,  §§  2368,  2373;  2  Code  1919,  p.  3145,  §§  115-16). 

No  further  license  is  required  for  acting  as  a  broker  in 
negotiating  loans,  see  Brokers^  section  7,  (2). 

§  3.  Non-resident  attomeya*—  These  may  do  occasional 
practice  in  association  with  local  practicing  attorneys,  with- 
out examination  or  license ;  but  if  they  desire  to  locate  in  the 
State,  and  have  practiced  before  the  Supreme  Court  of  an- 
other state  or  territory  or  the  District  of  Columbia  for  three 
years,  the  Supreme  Court  of  Appeals  may  grant  them  a  cer- 
tificate to  practice  here.  (Code,  §  3408,  as  amended  by  Acts 
1922.) 

§  4.  Qualifying  in  courts  Every  attorney  must  also  pro- 
duce before  each  court  where  he  practices  satisfactory  evi- 
dence of  his  being  licensed  or  authorized,  and  take  an  oath 
that  he  will  honestly  demean  himself  in  the  practice  of  the 
law,  and  to  the  best  of  his  ability  execute  his  office  as  attorney 
at  law ;  and  also,  when  a  resident,  take  the  oath  of  fidelity  tD 
the  Commonwealth.     (Code,  §  3421,  as  amended  by  Acts  1922.) 

§  5.    Practicing  without  being  licensed  or  qualified^ — 
The  penalty  is  $10  to  $50,  but  does  not  apply  to  one  instituting 
a  suit,  who  qualifies  at  the  next  term. 
See  Licenses  and  License  Taxes. 

§  8.  When  Kcense  revoked  or  suapendedd-*  The  Board 
of  Examiners  may,  for  good  cause,  revoke  a  license  any  time 
before  the  person  has  qualified  (Code,  §  3420.)  If  convicted 
of  a  felony  or  of  any  malpractice  or  of  any  corrupt,  unpro- 
fessional conduct,  the  court  may  revoke  or  suspend  his  license, 
as  to  practice  in  that  court.  (Code,  §  3423.)  For  the  pro- 
cedure to  suspend  or  annul  an  attdhiey's  license  for  practice 
in  any  court,  for  malpractice  (which  includes  failure  with- 
out sufficient  cause,  within  a  reasonable  time  after  demand, 
to  pay  to  the  person  entitled,  money,  security,  or  other  prop- 
erty which  has  come  to  his  hands),  see  Code,  §  3424. 

The  following  are  instances  of  malpractice:  appearing 
in  cases  without  being  employed;  continuing  cases  through 
deceitful  methods;  dealing  unfairly  with  clients;  colluding 
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with  them  to  deceive  the  court;  demanding  fees  for  pretend- 
ing service  not  rendered;  failure  to  pay  money  collected  or 
to  deliver  securities  taken;  stirring  up  suits,  etc. 

The  court  may  also  require  of  an  attorney  security  for  his 
good  behavior,  or  may  fine  him  for  contempt  (Code,  §  3425). 
See  Contempt. 

He  may  also  be  disbarred  upon  conviction  for  advertis- 
ing as  a  divorce  attorney  (Code,  §  5116). 

§  7.  What  <^ficersy  etc^  f<Mi>i«ldeii  to  practice  law^— 
Clerks,  sheriffs,  sergeants,  and  other  deputies,  and  persons 
interested  in  the  profits  of  their  office,  cannot,  under  penalty 
of  $100,  practice  in  other  courts  (Code,  §  3426).  A  judge  is 
not  permitted  to  practice  law  anywhere  in  the  State  (Code, 
§  5975). 

§  8.  Authority  of  attomoy. —  When  an  attorney  has 
been  appointed  or  employed,  his  authority  continues,  unless 
revoked,  until  judgment,  and  for  a  year  and  a  day  after- 
wards, in  order  to  sue  out  execution,  and  for  a  longer  time, 
if  the  power  to  sue  out  execution  be  kept  alive.  He  may  bind 
his  client  by  assenting  to  an  arbitration,  or  by  extending  the 
time  for  the  arbitrators  to  decide.  He  may  remit  damages, 
waive  any  advantage  in  the  pleading,  release  one  of  the  de- 
fendants and  take  judgment  against  the  others,  receipt  for 
money  recovered;  but  he  cannot  take  bonds,  notes,  or  prop- 
erty in  satisfaction  of  a  debt.  An  attorney's  authority  may 
be  revoked  at  the  pleasure  of  the  client,  but  death  does  not, 
in  Virginia,  revoke  his  authortiy.     (4  Min.  Inst.  207-9.) 

§  9.  Liability  of  attorney  to  dientd—  If  he,  ^^by  his  neg- 
ligence or  improper  conduct,  lose  any  debt  or  other  money, 
he  shall  be  charged  with  the  principal  of  what  is  so  lost  and 
interest  thereon,  in  like  manner  as  if  he  had  received  such 
principal.''  (Code,  §  5406).  And  in  other  cases,  an  attorney 
is  liable  to  his  client  for  any  damage  sustained  by  him  by 
his  negligence  (Code,  §  3427).  Indeed,  he  is  liable  for  gross 
Ignorance,  as  for  failure  to  observe  the  rules  of  practice  of 
the  court,  for  failure  to  file  a  declaration,  plea,  etc.,  and  for 
the  mismiinagement  of  a  case;  but  he  is  not  liable  for  errors 
in  judgment  upon  points  of  new  occurrence,  or  of  nice  doubt- 
ful construction.  The  measure  of  damages  for  negligence,  is 
the  loss  sustained  by  reason  thereof.     (4  Min.  Inst.  210-11.) 
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If  an  attorney  fails  on  demand  to  pay  over  money  col- 
lected, it  may  be  recovered  by  a  warrant  before  a  justice,  or 
by  suit  or  motion  in  court,  depending  upon  the  amount,  and 
damages  in  lieu  of  interest,  not  exceeding  15  per  cent,  per 
annum,  may  be  awarded  against  him;  and  he  cannot  claim 
the  homestead  exemption  against  the  debt.  (Code,  §§  3427, 
6531  (3).) 

§  10.  Attorney's  fees^—  An  attorney  is  entitled  not  only 
to  the  fee  that  may  be  taxed  in  the  case,  but  such  other  fee 
as  may  be  agreed  upon  between  him  and  his  client,  or  if 
there  be  no  agreement,  such  fee  as  his  services  are  reason- 
ably worth.  (Code,  §  3428.)  If  an  attorney  dies  before  ho 
completes  the  business,  his  executor  or  administrator  is  not 
required  to  refund  the  fee  paid  or  any  part  thereof. 

Where  a  party  recovers  cost,  the  clerk  taxes  an  attorney's 
fee  as  follows,  which  belong  to  him  and  not  to  his  client:  in 
case  of  unlawful  entry  or  detainer  and  criminal  case,  or 
ejectment,  $5.00;  in  other  cases  in  a  court  of  law,  (except  a 
judgment  be  default  on  a  forthcoming  bond),  $2.50;  in  a 
chancery  case,  $5.00,  but  $15.00  if  the  matter  in  controversy 
is  over  $100;  in  the  court  of  appeals,  $20.  But  the  fee  of 
only  one  attorney  can  be  taxed.  (Code,  §  3533-4.)  The 
court  may  assign  an  attorney  to  represent  a  poor  person  with- 
out any  fee  ((>>de,  §  3517.) 

In  some  cases  the  court  allows  a  fee  out  of  money  or  prop- 
erty under  its  control,  but  not  unless  the  claim  therefor  be 
stated  in  the  bill,  petition,  or  other  proceeding,  or  unless  the 
parties  in  interest  be  notified  in  writing  that  an  application 
will  be  made  to  the  court  for  such  allowance.    (Code,  §  3430.) 

An  attorney,  without  further  license,  may  charge  broker- 
age, for  negotiating  loans — ^see  Brokers^  section  7.    (2). 

§  11.  Attorney's  lien. —  An  attorney  may  withhold  pa- 
pers belonging  to  his  client  until  his  fees  are  paid.  Also,  he 
has  a  lien  on  funds  in  his  hands,  or  in  the  hands  of  the 
opposite  party  or  of  the  officer,  who  must  not  pay  to  the 
client  after  notice  of  his  lien  for  fee. 

In  damage  suits,  an  attorney  has  a  lien  upon  the  cause 
of  action  as  security  for  his  fees ;  and  if  written  notice  there- 
of be  given  to  the  opposite  party,  his  attorney,  or  agent,  a 
settlement  or  adjustment  made  by  the  defendant  is  void  as 
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against  his  lien,  but  may  be  used  as  proof  of  liability.  (Code. 
§  3429.) 

§  12.  Privileged  commwniciifiom^ — An  attorney  will 
not  be  permitted  or  compelled,  without  the  consent  of  his 
client,  to  reveal  any  secrets  entrusted  to  him  in  his  profes- 
sional capacity,  even  though  he  is  not  employed;  and  the 
same  rule  applies  to  his  stenographer  or  clerk.  (4  Min.  Inst. 
210.) 

§  13.  Practice  before  legislature  or  ita  committee.^ — 
The  statute  as  to  lobbying  does  not  prevent  attorneys  from 
being  employed  to  appear  before  the  legislature  or  its  com- 
mittee.    (Code,  §§  4499,  4600.) 


ISt  AtrOnOK  AKD  ATTCTnONKIR 

AUCTION  AND  AUCTIONEER 

I  1.    Deflnltlons 

I  2.    Whose  agent  is  auctioneer 

I  3.    Auctioneer's  authority 

I  4.    By-bidding 

I  6.    When  buyer  need  not  take  property 

I  6.    Resale  at  risk  of  buyer 

I  7.    Classes  of  auctioneers,  and  licenses 

(1)  General  auctioneers 

(2)  Real  estate  auctioneer 

(3)  Tobacco  auctioneer 

I  8.    Who  may  sell  at  auction  without  a  license 
I  9.    CJommon  crier,  and  his  license 

§  1.  Definitmu —  An  auction  is  a  public  competitive 
sale  of  property  to  the  highest  and  best  bidder,  and  an  auc- 
tioneer is  a  licensed  person  who  makes  it  his  business  to 
represent  owners  of  property  in  making  such  sale,  for  which 
he  charges  a  commission  or  other  compensation. 

§  2.  Whoae  agent  is  anctionaer? — He  is  the  seller^s 
agent,  except  in  the  matter  of  book  entries  of  the  sale,  made 
at  the  time,  in  which  case  he  is  the  agent  of  both  buyer  and 
seller.  So  he  or  his  clerk  may  bind  the  buyer  or  seller  by  a 
memorandum  of  the  sale  in  writing  as  their  agent  in  cases 
where  the  law  requires  a  contract  to  be  in  writing,  as  where 
the  sale  is  of  real  estate  or  for  the  lease  thereof  for  more 
than  a  year  (Code,  §  5561).  But  oral  evidence  may  be  ad- 
mitted to  prove  that  the  memorandum  of  sale  does  not  con- 
tain the  real  agreement.    (2  M's.  Real  Prop.,  §  1289.) 

§  3.  Auctioneer's  authority.^ — He  may  close  the  sale, 
grant  a  certificate  or  other  evidence  of  the  sale,  and  receive 
the  money;  but  no  one  can  sell  under  his  license,  except  one 
actually  and  bona  fide  in  his  employment  and  a  resident  of  his 
county  or  city,  the  commission  being  actually  and  bona  fide  for 
the  auctioneer's  benefit.  He  can  sell  at  only  one  regular  es- 
tablishment under  his  license,  except  he  may  sell  anywhere 
in  his  county  or  city  public  stocks,  houses,  lots,  and  furniture, 
or  ships  or  vessels,  on  the  premises  where  the  same  may  be, 
or  at  the  exchange  or  the  store  of  a  licensed  merchant  declin- 
ing business,  or  goods  in  the  original  form  and  packages  as 
imported,  and  bulk  articles  such  as  have  usually  been  sold  in 
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warehouses,  or  in  the  public  streets,  or  on  the  wharves,  or 
as  at  such  other  places  in  his  county  or  city  as  shall  be  de- 
sired by  the  owner  or  importer  of  such  bulky  articles  or  im- 
ported goods.  A  violation  hereof  is  punishable  by  a  forfei- 
ture of  $20  to  the  prosecutor.    (Tax  Bill,  §  60.) 

An  auctioneer  must  sell  upon  Uie  terms  named  by  the 
owner.  He  has  no  authority  to  warrant  the  goods  unless 
actually  conferred  by  the  owner.  If  an  auctioneer  deviates 
from  the  instruction  of  the  owner,  he  is  liable  in  damages. 
Unless  advertised  to  be  without  reserve  (which  means  that 
the  property  will  positively  be  sold  and  that  the  seller  will 
not  bid),  an  auctioneer  may  withdraw  the  property  from  the 
sale  at  any  time^  for  there  is  no  contract  made  until  the 
auctioneer  accepts  the  bid.  An  auctioneer  cannot  be  a  pur- 
chaser, or  interested  in  any  purchase  made.  (1  M's  Seal 
Prop.,  §  1289.) 

As  the  relation  of  seller  and  auctioneer  is  that  of  prin- 
cipal and  agent,  for  the  general  law  on  this  subject,  see 
Agents  and  Agency, 

§  4  By-Udding. —  Secret  bidding  by  the  owner  or  his 
agent  in  order  to  puff  the  price,  makes  the  sale  not  binding 
on  the  purchaser;  but  an  owner  may  openly  bid,  unless  the 
sale  is  advertised  to  be  without  reserve.  (See  Sale  or  Ex- 
change^ etc.;  Contracts.) 

§  5.  Wlien  buyer  need  not  take  property^— »  False  repre- 
sentations of  a  material  fact,  or  the  failure  of  the  seller  to 
give  a  good  title,  will  relieve  the  buyer  of  his  purchase,  and 
any  deposit  made  should  be  returned  to  him.  (See  Sale  or 
Exchange^  etc.;  Contracts.) 

§  C  Resale  at  risk  of  boyer.^ —  If  a  buyer,  without  just 
excuse,  fails  to  comply  with  his  bid,  the  owner  may  resell 
the  property  at  such  buyer's  risk.  (.See  Sale  or  Exch/inge, 
etc.,  Contracts.) 

§  7.  Claatea  of  andioneers,  and  licentes^—  There  are 
three  classes  of  auctioneers,  as  follows: 

(1)  General  auctioneers. — ^He  may  sell  any  goods, 
wares,  merchandise,  or  other  articles  not  prohibited  by  law. 
His  license  tax  is  $60,  and  in  cities,  $2  additional  for  every 
1,000  above  5,000  inhabitants,  not  exceeding  $130  in  any  case. 
He  also  pays  one-fourth  of  one  per  cent,  on  the  yearly  sales. 
But  he  is  not  required  to  pay  the  percentage  tax  on  sales  made 
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under  order  of  court,  or  for  persons  acting  as  administrator, 
executor,  guardian,  trustee,  or  in  other  fiduciary  capacity, 
where  he  only  cries  the  sale  and  grants  the  certificate  thereof. 
(Tax  Bill,  §§  61  to  63.) 

All  auctioneers,  except  tobacco  auctioneers,  must  keep 
an  account  of  sales,  and  on  oath  make  statements  and  an- 
swer interrogatories  as  to  same  upon  request  of  the  commis- 
sioner.    (Tax  Bill,  §  59.) 

(2)  Real  estate  auctioneer. — ^He  may  sell,  in  his  county, 
or  city,  at  auction  or  privately,  any  real  estate  in  Virginia  in- 
trusted to  him  for  sale;  but  he  cannot  negotiate  loans  upon 
mortgage  of  real  estate,  or  otherwise,  without  a  license  as  a 
private  banker,  under  penalty  of  $100  to  $1,000.  His  license 
tax  is  $50;  if  in  a  city  or  town  of  5,000  or  under  $75;  if  in 
a  city  from  5,000  to  20,000,  $100;  if  in  a  city  over  20,000,  $125. 
(Tax  Bill,  §§  64  and  65.) 

(3)  Tobaxico  auctioneer. — He  may  sell  at  auction  any 
tobacco  not  prohibited  by  law  to  be  sold.  If  he  makes  an  un- 
lawful sale,  he  is  fined  from  $50  to  $500.  His  license  tax  is 
$25,  except  in  a  city,  when  it  is  $50;  and  in  an  incorporated 
town  an  auctioneer  for  any  warehouse  or  warehouses  in  which 
was  sold  during  the  previous  year,  ending  April  30th,  5  mil- 
lions of  pounds  or  more  of  tobacco,  must  pay  $50,  but  where 
the  sales  are  less,  the  tax  is  only  $10.  (Tax  Bill,  §§  66  and 
67.) 

(4)  Live  stock  auctioneer. — He  may,  in  his  county  or 
city,  at  auction  or  privately,  for  himself  or  others,  sell  horses, 
mules,  and  other  live  stock.  The  tax  is  $50,  where  commis- 
sion and  profits  from  sales  is  not  over  $1,000;  if  over  $1,000, 
$1  per  $100  or  fraction  thereof  for  the  excess.  If  he  buys 
and  sells  on  his  own  account,  he  must  obtain  a  merchant's 
license  (see  Licenses  and  License  Taxes ^  section  15).  A  city 
or  town  may  prescribe,  an  lidditional  tax.    (Tax  Bill,  §  67-b.) 

§  8.  Who  may  sell  at  auctum  without  a  license.  No  one 
can  sell  at  auction  or  public  outcry,  for  compensation,  with- 
out a  license,  except  as  follows: 

(1)  The  estate  of  a  deceased  may  be  sold  by  his  execu- 
tor or  administrator  or  his  agent,  according  to  law  or  pro- 
vision of  the  will. 

(2)  Property  conveyed  by  deed  of  trust  or  decreed  or 
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ordered  to  be  sold  by  a  court,  may  be  sold  according  to  the 
deed,  decree,  or  order. 

(3)  Any  person  may  sell  agricultural  product  of  this 
State  arising  from  his  own  labor  or  labor  under  his  control, 
or  his  real  or  personal  estate  not  purchased  or  sold  on  specu- 
lation. 

(4)  Any  officer  may  sell  property  levied  on,  by  him 
imder  execution  or  other  legal  process. 

(5)  Licensed  commission  merchants  may  sell  live  or 
dressed  fowls,  fresh  vegetables,  and  fresh  fish,  upon  taking 
out  license  as  a  common  crier  (see  section  9,  below).  (Tax 
BiU,  §  68.) 

§  9.  Common  crier,  and  his  liceii8e.F.  A  common  crier  is 
one  who  is  licensed  to  cry  off  sales  of  property,  for  compen- 
sation. He  may,  except  in  cities  of  over  15,000  inhabitants, 
cry  for  sale  at  any  place  in  his  county  or  city,  any  property, 
real  or  personal  for  an  auctioneer,  executor,  administrator, 
trustee,  guardian,  or  committee  of  a  lunatic,  or  the  owner  of 
the  property,  when  such  owner  is  authorized  to  sell  the*same 
by  auction,  but  he  shall  not  ox)nduct  a  sale  otherwise  than 
under  the  present  and  immediate  direction  of  the  property- 
owner  or  other  person  authorized  to  sell  the  same,  nor  shall 
he  cry  such  property  or  conduct  such  sale  by  an  agent.  He 
shall  not,  as  such  crier,  receive  money  on  account  of  the 
sale  or  issue  receipts.  He  may  receive  for  his  service  a  stated 
compensation  but  not  any  commission  or  percentage  on  sales, 
nor  any  specific  or  contingent  interest  in  the  sale  as  the  com- 
pensation for  his  services,  directly  or  indirectly.  A  common 
crier  in  a  city  of  over  15,000  inhabitants,  may  sell  fowls, 
butter,  fresh  fish,  fresh  vegetables,  fruit,  or  articles  of  like 
perishable  nature.  Selling  without  a  license  or  other  viola- 
tion of  this  law,  is  punishable  by  a  fine  from  $50  to  $500. 
The  license  tax  is  $5.     (Tax  Bill,  §§  71-72.) 

§  10.    Useful  tomos  as  to  auction  sales. 

No.    1.      C!ONTBACT8   FOB   AUCTION    SaLE    OF    LaND    DIVIDED    INTO    PaBCELS. 

[See  Nob.  3  and  4,  under  Real  Estate  Agent. '\ 


No.  2.    Mehosandxtm  in  Wbitino  of  Sale  of  Land  at  Auction. 
(Signed  by  the  Purchaser  and  the  Auctioneer  and  Witnessed  at  the 
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Time  of  the  sale.)  This  Is  to  certify  tliat  I  haye  this  day  bought  of.. 

through  W.  D.  H.  it  Ck).,  Real  Estate  Agents  and  Auctioneers,  South 
Boston,  Va.,  the  following  real  estate  as  shown  by  map  and  surrey, 
and  on  terms  and  conditions  announced  at  said  sale,  $1.00  cash  in 
hand  iiald,  the  receipt  whereof  is  hereby  acknowledged,  the  same  be- 
ing lot  No. ,  blodc   (or  tract  No ),  containing acres, 

for  which  I  agree  to  pay  | per  lot  (or  acre). 

Dated.. 192...  P.  P. 

Witness, 

A.  A.,  Auctioneer. 
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i  1.  Unlawful  to  use  automobile,  motor-cycle,  etc.,  until  regis- 
tered, numbered,  and  licensed 

I  2.  Owner's  certificate  of  rec^istration  and  license;  number 
plate;  fee 

S  3.    Dealer's  certificate  of  registration  and  license;  fee 

S  4.    Oarage  license;  fee 

S  6.    Chaufteur's  license;  fee 

I  6.    When  licenses  to  end 

§  7.    Speed  limit 

S  8.  Non-resident's  use  of  highwairs.  See  Code,  |  2137,  as 
amended  by  Acts  1920,  p.  283 

§  9.    Duties  on  passing  persons  riding  or  driving 

(1)  When  driving  in  opposite  directions 

(2)  When  driving  in  the  same  direction 
S  10.    Lock,  brake,  and  lights 

§  11.    Driving  around  curves 

g  12.    Duty  of  highway  commissioner  and  other  ol&cers  to  enforce 

law 
I  13.    Penalty  for  violation  of  act;  appeals 
§  14.    Civil  liability  by  statute;  seizure  and  sale  of  machine 
f  15.    Civil  liability  for  other  negligence* 

(1)  Rights  to  use  of  road  or  street 

(2)  Degree  of  care  required 

(3)  Meeting  or  overtaking  vehicles,  etc 

(4)  As  to  speed 

(5)  As  to  pedestrians 

(6)  Who  liable  for  an  injury 
S  16.    Lien  of  garage  keeper  for  repairs 

i  17.  Unauthorized  use  of  automobile  or  motor  vehicle 

§  18.  Injuring  hired  automobile  or  not  paying  for  use 

§  19.  Running  automobile,  etc.,  while  intoxicated,  etc 

g  20.  Putting  glass,  nails,  tacks,  etc.,  into  road 

f  21.  Act  regulating  purchase,  sale,  storage,  and  repair 
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§  22.    Taking  or  stealing  a  car 

§  23.    Driver  of  rehide  to  stop  at  certain  railroad  crossings 

§  24.    Fast  riding,  driving,  or  racing 

I  25.  Driving  with  the  muffler  out;  penalty;  effective  when 
adopted  by  supervisors 

§  26.  Operator  injuring  person  or  property  by  collision,  etc.,  to 
stop  and  render  assistance,  etc 

§  1.  Unlawful  to  use  aat<Nnobfle»  motor-cycfet  etc,  until 
regiatered,  numbered,  and  licensed^— It  is  unlawful  to .  run, 
drive,  or  operate  any  automobile,  locomobile,  motor-cycle, 
motor-bicycle,  motor-tricycle,  or  any  vehicle  of  any  kind  run 
by  electricity,  steam,  gas,  gasoline,  or  other  motive  power 
except  animal  power,  on  or  along  or  across  any  public  road, 
street,  alley,  highway,  avenue,  or  turnpike  or  any  county, 
city,  town,  or  village  in  the  State,  except  and  until  they  are 
duly  registered,  numbered,  and  licensed.  Hereafter,  the  word 
'^machine"  or  "motor  vehicle"  will  be  used  to  include  automo- 
bile and  the  other*  wheeled  vehicles  operated  or  propelled  by 
any  form  of  engine-motor  or  mechanical  power.  (Code,  § 
2125;  Acts  1919,  p.  93). 

But  this  act  does  not  apply  to  traction  engines,  or  any 
locomotive  engines  or  electric  car  running  on  rails ;  and  while 
machines  owned  by  the  State,  counties,  and  cities  and  used 
for  purely  State,  county  and  municipal  purposes  must  be  reg- 
istered, no  fee  is  charged  therefor  or  for  number  plate.  (Code, 
§2148.)  .  ^ 

§  2.  Owner's  certificate  of  registration  and  license; 
number  plate;  f ee^- ^^Bef ore  the  operation  of  any  motor  ve- 
hicle the  owner  shall  file  with  the  secretary  of  the  Common- 
wealth for  recordation  in  that  office  a  statement  showing  the 
number  of  the  motor  or  engine,  name  of  the  manufacturer, 
when  and  from  whom  purchased  and  the  address  of  such  seller 
and  purchaser.  The  owner  of  every  motor  vehicle  in  this 
State,  whether  the  said  motor  vehicle  is  in  use  or  not,  shall 
have  the  title  te  same  recorded  with  the  secretary  of  the  Com- 
monwealth, and  no  motor  vehicle  shall  be  purchased  or  sold 
until  the  title  has  been  so  recorded,  provided,  that  this  require- 
ment shall  not  apply  to  new  machines  in  the  hands  of  a  licensed 
dealer  and  handled  by  said  dealer  as  a  representative  of  the 
manufacturer.''  (Code,  §  2126,  as  amended  by  Acts  1920,  p. 
696.) 
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The  recordation  fee  is  $1.  (Acts  1919,  p.  93,  and  Acts, 
1920,  p.  596,  §  3.) 

The  Secretary  of  the  Commonwealth  issues  the  certifi- 
cate, giving  the  machine  a  number,  and  the  certificate  must  be 
firmly  attached  to  the  machine  in  an  easily  accessible  place, 
and  shown  to  any  sheriff,  constable,  policeman,  or  other  peace 
officer  when  demanded.     (Code,  §  2127.) 

In  plain  view  upon  the  front  and  rear  of  each  machine 
there  must  be  a  number  plate,  furnished  to  the  applicant  in 
duplicate  by  the  Secretary  of  the  Commonwealth,  followed 
by  "Va."  and  the  year  for  which  issued.  And  view  of  the 
number  plate  must  not  be  obscured  by  dirt,  grease,  bumper, 
tire,  tireholder,  or  anything  else.  (Code,  §  2131,  as  amended 
by  Acts  1922.) 

The  fee  for  annual  certificate  of  registration  and  license 
and  plate  (one-half,  if  on  or  after  September  1st),  is  60  cents 
per  horse  power,  but  for  an  automobile,  not  under  $10;  for 
a  motor-cycle,  not  under  $5,  and  $2  for  side  car  attached ;  and 
the  fee  for  trucks  is  $15  for  first  ton  capacity,  and  $5  for 
each  additional  1,000  pounds  or  fraction  thereof  capacity, 
and  the  fee  for  trailers,  $10  for  the  first  ton  and  $3  for  addi- 
tional 1,000  pounds  or  fraction  thereof;  and  such  trucks  or 
trailers,  equipped  with  two  or  more  solid  tires,  using  the  pub- 
lic roads,  is  (under  penalty  of  $10  to  $20  fine),  limited  in 
carrying  capacity  to  2,400  pounds,  nor  over  700  pounds  per 
inch  width  of  tire,  measured  between  the  flanges  of  the  rim. 
Operating  without  a  license  on  or  after  February  1st,  is  pun- 
ishable by  a  fine  of  $10  to  $20,  each  day's  use,  in  the  justice's 
or  court's  discretion,  to  constitute  a  separate  offense.  (Code, 
§  2132,  as  amended  by  Acts  1919,  p.  62.) 

On  proof  of  the  loss  of  the  license,  the  Secretary  of  the 
Commonwealth  furnishes  a  duplicate  for  $1,  and  if  the  num- 
ber plate  is  lost,  he  will  give  him,  without  charge,  permission 
to  make  a  new  one  like  the  original.     (Code,  §  2135.) 

On  parting  with  a  machine,  the  owner  returns  the  li- 
cense, and  if  he  purchases  another  during  the  year,  a  new 
license  is  sent  him  for  $1,  or  for  the  difference  in  the  ma- 
chines. On  request  to  Secretary  of  the  Commonwealth  and 
payment  of  $1,  the  license  may  be  transferred  to   a  pur- 
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chaser.     A  number  plate  or  license  cannot  be  used  on  an- 
other machine.     (Code,  §  2136,  as  amended  by  Acts  1922.) 
§  3.    Deaki^s  Certificate  of  registration  and  fioense;  fee. 

Every  manufacturer,  agent,  or  dealer,  on  or  before  January 
1st,  in  each  year,  or  before  he  conmiences  to  operate  machines 
to  be  sold  by  him,  must  make  application  to  the  Secretary  of 
the  Commonwealth  for  a  dealer's  certificate  of  registration 
and  license.  The  application  must  state  the  make  of  machines 
handled,  and  the  probable  number  that  will  be  disposed  of 
during  that  year.  On  the  payment  of  a  fee  of  $50,  the  Secre- 
tary issues  the  certificate  in  due  form.     (Code,  §  2128.) 

§  4  Garage  license;  fee^ — ^A  garage  is  a  place  of  storage 
for  hire  or  where  three  or  more  motor-vehicles  are  stored  or 
housed  at  any  one  time  for  compensation  other  than  to  owner 
of  building,  except  where  automobiles  or  motor-vehicles  are 
kept  by  the  owners  without  payment  for  storage.  (Code,  § 
2150.) 

The  license  for  keeping  a  garage  for  the  storage  or  hire 
of  machines  in  the  country  and  in  towns  of  less  than  2,000 
inhabitants,  is  $15 ;  and  50  cents  each  for  the  storage  capacity 
of  each  machine  over  five  machines;  in  towns  of  2,000  in- 
habitants or  more,  $25,  and  50  cents  each  for  the  storage 
capacity  of  each  machine  over  five  machines;  in  cities  of  the 
second  class,  $35,  and  50  cents  for  each  additional  storage 
capacity;  in  cities  of  the  first  class,  $100,  and  $1  for  each  ad- 
ditional storage  capacity;  at  public  watering  places  or  sum- 
mer resorts,  if  the  proprietor  keeps  the  garage,  or  if  run  by 
another  person  for  six  months  or  less,  the  tax  is  one-half  the 
above  sums.     (Code,  §  2149.) 

§  S.  Giauffeor's  license;  fee.-* Every  person  besides  the 
owner,  or  a  qualified  member  of  his  family,  or  a  servant  regu- 
larly employed  for  other  purposes  by  the  licensed  owner, 
who  operates  a  machine  for  pay,  must  first  take  out  a  chauf- 
feur's license  to  operate  machines  in  this  State.  The  appli- 
cation is  to  the  Secretary  of  the  Commonwealth,  giving  the 
name,  residence,  post-oiRce  address,  age,  and  experience  in 
operating  automobiles,  and  must  be  sworn  to.  Appended  to 
the  application  must  be  a  statement  by  two  reputable  citizens 
that  he  is  a  fit  and  competent  person  to  operate  a  machine. 
On  payment  of  $5,  the  Secretary  issues  a  license  in  due  form 
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and  badge,  which  is  to  be  carried  by  him  at  all  times  while 
operating  a  machine,  the  badge  to  be  in  plain  view  on  the 
lapel  of  his  coat  or  on  the  front  of  his  cap.  (Code,  §  2129, 
as  amended  by  Acts  1919,  p.  62.) 

§  C  Whien  lieenaes  to  endL-  All  of  the  foregoing  certifi- 
cates or  licenses  end  December  31st  of  the  year  for  which 
issued.     (Code,  §  2130.) 

§7.  Speed  LimiL  By  section  2138  of  the  Code  as 
amended  Acts  1922;  '^Every  machine  operated  on  any  public 
highway  or  street  of  this  State  shall  be  driven  with  ordinary 
care  at  all  times,  having  regard  to  the  width,  traffic  and  use  of 
the  highways  and  the  protection  of  life  and  property.  If  the 
rate  of  speed  of  any  machine  being  operated  on  any  public 
highway  of  this  State  exceed  30  miles  an  hour  for  a  distance  o< 
one-eighth  of  a  mile,  such  rate  of  speed  shall  be  conclusive 
evidence  that  the  person  operating  the  said  machine  is  operat- 
ing the  same  at  a  rate  of  speed  that  is  not  reasonable  and 
proper  and  in  violation  of  the  provisions  of  this  chapter.  If 
the  rate  of  speed  of  a  machine  being  operated  on  any  public 
highway  of  this  State,  where  the  operator's  view  of  the  high- 
way and  traffic  is  obstructed,  or  when  approaching  an  inter- 
secting public  highway,  or  when  traversing  a  bridge,  or  sharp 
curve  in  either  the  alignment  or  grade  of  the  highway,  shall 
exceed  15  miles  an  hour,  such  rate  of  speed  shall  be  conclusive 
evidence  that  the  person  operating  such  machine  is  operating 
the  same  at  a  rate  of  speed  greater  than  is  reasonable  and 
proper  and  in  violation  of  the  provisions  of  this  chapter. 

"Provided  that  no  machine  which  has  a  seating  capacity 
of  more  than  seven  passengers  shall  be  operated  on  any  public 
highway  of  this  State  at  a  rate  of  speed  in  excess  of  20  miles 
per  hour;  and  provided  that  no  machine  shall  be  operated  at 
a  speed  of  more  than  15  miles  per  hour  when  a  street  or  high- 
way passed  the  built-up  portions  of  unincorporated  towns  or 
villages;  and  provided  that  no  machine  shall  be  operated  at 
a  speed  of  more  than  10  miles  an  hour  at  points  on  any  public 
highway  outside  of  incorporated  towns  and  cities  where  there 
is  a  gathering  of  horses  or  persons.  Provided  that  if  the  oper- 
ator of  a  machine  overtakes  any  vehicle  or  machine  and  indi- 
cates his  desire  to  pass  the  said  vehicle,  or  machine,  it  shall 
be  the  duty  of  the  driver  of  said  machine  or  vehicle  to  bear 
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to  the  right  as  far  as  practicable  and  reduce  the  speed  of  said 
vehicle  or  machine  to  less  than  20  miles  per  hour  so  as  to 
enable  the  machine  to  pass  on  the  left  hand  side  at  a  rate  of 
speed  not  in  excess  of  25  miles  an  hour." 

§  8  Non-reudent's  iim  of  highway^— See  Code,  §  2137, 
as  amended  by  Acts  1920,  p.  283. 

§  9.  Duties  on  passing  persons  riding  or  driving.^— 
(1)  When  driving  in  opposite  directions. — The  operator,  con- 
ductor, or  driver  of  any  automobile,  etc.,  must  keep  a  careful 
look  ahead  for  the  approach  of  horseback  riders,  or  vehicles 
drawn  by  horses  or  other  animals,  and  upon  their  approach, 
must  slow  up,  keep  his  machine  under  thorough  and  careful 
control,  giving  ample  roadway  to  such  rider  or  vehicle,  and 
if  signalled  by  such  rider  or  occupant  of  such  vehicle,  or  be 
otherwise  requested  to  do  so,  must  immediately  bring  his 
machine  and  engine  to  a  full  stop  and  allow  ample  room  and 
time  for  such  rider  or  vehicle  to  pass;  and  must  (if  a  male), 
upon  request,  lead  the  horse  or  horses  past  his  machine.  If 
any  such  horse  give  evidence  of  fright,  the  duty  of  the  opera- 
tor is  the  same  as  if  he  had  been  signalled  to  by  the  rider 
or  the  occupant  of  the  vehicle.  (Code,  §  2139.)  See,  also, 
section  15,  (3),  below.  And  due  diligence  must  be  used  to 
see  if  the  horse  is  frightened. 

(2)  When  driving  in  the  same  direction. — The  operator, 
conductor,  or  driver,  of  any  snich  machine  on  overtaking  a 
horse  or  vehicle  traveling  in  the  same  direction,  must  slow 
down  his  speed,  signal  for  the  road  by  bell  or  gong  or  horn, 
and  if  the  horse  or  vehicle  stop  he  must  pass  at  a  rate  of 
speed  not  greater  than  10  miles  an  hour.  If  such  vehicle  or 
horse  does  not  stop,  and  the  operator,  etc.,  desires  to  pass, 
he  must'  do  so  at  a  rate  of  speed  not  greater  than  may  be 
necessary,  and  shall  in  all  cases,  use  due  diligence  and  care 
not  to  frighten  the  horse  or  horses.  In  case  of  a  machine 
passing  a  horse  or  vehicle  going  in  the  same  direction,  the 
provision  of  section  2139,  (see  section  (1),  above),  as  to 
passing  on  meeting,  applies  to  the  operatpr,  etc.,  except  the 
horse  or  horses  must  be  held  until  they  become  quiet,  and 
then  the  machine  may  proceed.  (Code,  §  2140.)  See,  also, 
section  15,  (3),  below,  and  Roads^  etc.^  section  8,  (8). 

§  10.    Lock,  brake,  and  li^ts.— Every  machine  must  have 
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a  lock,  key,  or  other  device  to  prevent  its  being  set  in  motion, 
and  the  machine  must  not  stand  or  remain  unattended  in  any 
street,  avenue,  road,  alley,  highway,  park,  parkway,  or  other 
public  place  without  being  locked,  or  fastened.  It  must 
also  have  a  good  and  sufficient  brake  or  brakes,  and  a  suita- 
ble bell,  horn,  or  other  signal  device;  and  must  have  dis- 
played from  one  hour  after  sunset  to  one  hour  before  sun- 
rise at  least  one  white  light,  throwing  a  bright  light  at  least 
100  feet  in  the  direction  in  which  the  machine  is  going,  and 
must  have  in  the  rear  one  red  light,  which  must  effectually 
illumine  the  tag  on  the  rear.     (Code,  §§  2141-2.) 

§  11.  DriTing  around  conres,  etc<-  In  case  of  a  curve, 
bend,  or  other  place  where  the  road  is  not  plainly  visible 
for  300  feet  ahead,  the  machine  must  be  run  to  the  right  hand 
side  of  the  road  sufficiently  to  allow  ample  room  for  the  pass- 
age of  other  vehicles  or  machines,  whether  approaching  or 
not.  When  two  machines  or  vehicles  approach  at  an  angle, 
the  one  to  the  right  has  the  right  of  way;  and  when  one  in- 
tends to  turn,  to  stop  or  turn  to  the  right  or  left,  if  there  is 
approaching  behind  another  within  60  feet,  the  driver  shall 
give  a  signal  of  his  intention  to  do  so.  (Code,  §  2143,  as 
amended  by  Acts  1922.) 

§  12.  Duty  of  highway  ccHnmiMioiier  and  other  officers 
to  enforce  laws;  commission  to  make  .rules  and  regulations, 
and  appoint  special  police  to  enforce  them. — See  Code  §  2143 
and  Roads^  etc.^  section  8,  (15). 

§  13.  Penalty  for  violation  of  act;  appeals. —  ^'Any  per- 
son failing  to  perform  any  duty  imposed  by  any  section  of 
this  act  or  violating  any  provision  or  condition  herein  set 
forth,"  shall  be  fined  not  less  than  $2.50,  or  jailed  from  5  to 
30  days,  or  both;  but  an  appeal  may  be  taken  to  court. 
(Code,  §  2145,  as  amended  by  Acts  1918,  p.  410.) 

§  14.  Civil  liability  by  statute;  seizure  and  sale  of  ma- 
chine.— ^Besides  the  fine  or  imprisonment,  "any  person  violat- 
ing any  of  the  provisions  of  this  act"  (see  sections  7  to  11, 
above),  shall  be  liable  for  damages  actually  sustained  by  such 
violation,  and  such  violation  shall  be  sufficient  grounds  for  an 
attachment  of  the  motor  vehicle,  if  it  is  being  driven  or  used 
with  the  knowledge,  consent  or  approval  of  the  owner,  and 
there  shall  be  a  prima  facie  presumption  that  the  said  motor 
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vehicle  is  being  used  or  driven  with  the  knowledge,  consent, 
and  approval  of  the  owner.  The  procedure,  pleadings,  and 
trial  of  the  cause  shall  be  the  same  as  in  other  attachment  pro- 
ceedings under  the  provisions  of  the  Code  of  Virginia  of  1919, 
and  acts  amendatory  thereof.  But  any  attachment  of  any 
motor  vehicle,  or  sale  thereof  under  this  chapter  shall  be  sub- 
ject to  all  valid  and  properly  recorded  liens  thereon."  Code 
§  2146,  as  amended  by  Acts  1922.) 

The  sheriff,  constable,  or  sergeant,  must  post  at  least 
ten  days'  notice  of  the  time  and  place  of  sale  at  three  or 
more  public  places  in  the  county  or  corporation,  and  also 
publish  notice  thereof  for  two  weeks  in  the  local  paper.  The 
officer  then  sells  to  the  highest  bidder  for  cash,  and  any  sur- 
plus, after  deducting  fine,  cost,  and  damage,  is  turned  over  to 
the  owner.  (Code,  §  2147.)  If  the  damage  is  for  a  personal 
injury,  a  justice  has  no  jurisdiction.    (Code,  §  6015.) 

§  IS.  Civil  fiability  for  other  negligence.— The  act  ex- 
pressly says  that  nothing  therein  "shall  affect  the  right  of 
any  person  injured  in  his  person  or  property  by  the  negligent 
operation  of  any  machine,  to  sue  and  recover  damages  as  here- 
tofore."    (Code,  §  2148.) 

So  there  are  two  grounds  for  recovery,  first,  for  viola- 
tion of  some  provision  of  the  statute  as  to  speed,  passing 
persons  riding  or  driving,  providing  lock,  brake,  or  lights, 
or  driving  around  curves,  etc.,  and  second,  negligence  in 
other  respects  under  the  common  law  as  to  negligence,  as 
follows  (as  compiled  from  the  general  automobile  law) : 

(1)  Rights  to  use  of  road  or  street, — The  rider  or  driver 
of  a  horse  has  no  superior  right  on  a  road  or  street  to  that 
of  the  operator  of  an  automobile  or  other  motor  vehicle. 
They  all,  along  with  pedestrians,  and  even  a  beggar  on  his 
crutches,  have  equal  rights  thereon;  but  each  is  required  t3 
use  ordinary  care  and  caution  to  avoid  inflicting  or  receiving 
injury. 

(2)  Degree  of  care  required. — ^While  each  is  required  to 
exercise  reasonable  and  ordinary  care  toward  the  other,  an 
automobile  being  a  more  dangerous  vehicle,  "ordinary  care", 
in  such  case,  is  a  higher  degree  of  care  than  is  required  in  the 
case  of  a  less  dangerous  vehicle.  The  amount  or  degree  of  care 
depends  upon  the  particular  situation  in  each  case,  as  the 
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place,  presence  or  absence  of  other  vehicles  and  travelers, 
whether  a  horse  driven  is  wild  or  gentle,  whether  the  vehicle 
and  power  used  are  common  and  new  to  the  road  or 
street,  the  known  tendency  of  any  feature  to  frighten  ani- 
mals, etc.;  and  in  the  case  of  an  automobile  there  must  be 
considered  the  dangerous  character  of  the  machine,  its  gen- 
eral appearance,  the  noise  accompanying  its  operation,  its 
new  use  in  the  vicinity,  its  tendency  to  frighten  horses,  etc. 
So  that  the  standard  or  degree  of  care  varies  with  different 
situations  and  vehicles  and  the  different  duties  owing  in 
respect  thereto.  When  the  circumstances  require  great  care 
it  is  but  ordinary  care  under  the  circumstances;  when  they 
require  but  slight  care  that  also  is  ordinary  care ;  hence  ordi- 
nary care  varies  with  the  facts  of  each  particular  case,  and 
the  same  act  or  omission  may  be  negligence  as  to  one  person 
and  not  as  to  another.  Ordinary  and  reasonable  care  is  such 
care  as  an  ordinarily  careful  and  prudent  person  would  exer- 
cise under  like  circumstances. 

(3)  Meeting  or  overtaking  vehicles ^  etc. — In  the  case  of 
meeting  vehicles,  each  should  pass  to  the  right,  and  in  the 
case  of  overtaking  a  vehicle,  the  front  one  should  drive  to 
the  right.  (Code,  §  4739;  see  sections  7  and  9,  above).  For 
the  duties  of  an  operator  of  an  automobile  on  passing  per- 
sons riding  or  driving,  see  section  9,  above. 

(4)  As  to  speed. — For  the  speed  limit,  see  sections  7  and 
9,  (2),  above.  If  an  automobile  caused  an  accident  while  ex- 
ceeding the  speed  limit,  it  is  prima  facie  a  case  of  negligence. 

(5)  As  to  pedestrians. — ^The  operator  of  an  automobile 
and  a  pedestrian  must  each  use  ordinary  care  to  avoid  re- 
ceiving as  well  as  inflicting  injury;  blowing  a  horn  or  a 
whistle  or  ringing  a  bell  or  gong,  without  sladcening  speed  of 
an  automobile,  is  not  sufficient,  but  the  speed  must  be  slack- 
ened or  the  machine  even  stopped,  if  it  be  reasonably  neces- 
sary to  prevent  an  accident.  He  must,  in  a  populous  city, 
keep  a  vigilent  watch  ahead,  and  on  the  first  appearance  of 
danger  take  proper  steps  to  avoid  an  accident.  On  the  other 
hand,  a  pedestrian  is  not  required  to  stop,  look,  or  listen 
before  crossing  a  street,  he  is  only  required  to  use  ordinary 
care  under  the  circumstances.  He  is  not  required  to  be  con- 
tinuously looking  or  listening  to  ascertain  if  automobiles  are 
approaching. 
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(6)  WJio  Uable  for  an  injury. — ^Where  an  injury  is  in- 
flicted by  an  automobile  on  a  road  or  street,  the  owner  is 
liable,  if  operated  by  him  or  under  his  control  or  in  the  cus- 
tody or  control  of  his  agent  or  servant  acting  within  the  scope 
of  his  employment  and  for  the  benefit  of  the  owner.  Where 
he  is  present,  he  is  always  liable,  unless  the  operator  dis- 
obeys instructions. 

If  the  operator  or  servant  is  using  the  machine  contrary 
to  the  owner's  express  direction,  or  for  his  own  benefit  or 
pleasure,  the  owner  is  not  liable.  Where  the  machine  is  in 
charge  of  a  member  of  the  owner's  family,  for  such  mem- 
ber's own  pleasure  or  benefit,  the  owner  is  not  liable;  yet  he 
is  liable  where  the  machine  is  for  the  use  and  conveyance  of 
his  family. 

The  owner  is  liable  where  he  furnishes  an  operator  to 
demonstrate  a  car. 

The  operator  is  liable  also,  if  his  negligence  cause  the 
injury. 

If  a  person  who  rents  or  leases  a  machine  is  in  control 
of  it  or  places  one  employed  by  him  in  control*  he  is  liable; 
but  he  is  not  liable  where  the  operator  is  furnished  with  the 
machine. 

An  occupant  of  an  automobile  is  not  liable,  unless  he 
was  either  the  operator,  the  person  in  charge,  or  the  owner. 
(See  some  digest  of  book  on  automobiles.) 

§  18.  Lien  of  garage  keeper  for  repairs^—  See  Liens  of 
Mechanics  and  Others^  sections  21  and  23. 

§  17.  UnauthoruBed  use  of  automobile  or  motor-vehicle. 
It  is  a  misdemeanor,  punishable  by  fine  not  over  $500  or  jail 
not  over  12  months,  or  both  (Code,  §  4782),  for  a  person, 
without  the  owner's  consent,  to  take  or  cause  to  be  taken,  an 
automobile  or  motor  vehicle,  and  operate  or  drive,  or  cause 
the  same  to  be  done,  for  his  own  private  use  or  purpose. 
(C!ode,  §  4480.) 

§  18.  Injuring  hired  automobile  or  not  paying  for  use; 
fiuniahedU— If  a  person  hiring  an  automobile  or  other  vehicle, 
wilfully  or  negligently  injure  or  damage  it  by  hard  or  reck- 
less driving  or  using,  or  permit  someone  else  to  do  so,  or 
hire  the  same  to  some  other  person,  or  if  having  procured 
the  same  without  previously  making  arrangements  for  credit. 
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and  use  it  without  paying  therefor,  with  intent  to  cheat  or 
defraud,  he  shall  be  fined  from  $10  to  $50.     (Code,  §  4567.) 

§  19.  Running  automobile,  etc^  while  intoxicated,  etc., 
pnnishedL — It  is  a  misdemeanor,  punishable  by  a  fine  not  over 
$600  or  jail  not  over  12  months,, or  both  (Code,  §  4782),  to 
drive  or  run  an  automobile,  car,  truck,  engine  or  train  while 
under  the  influence  of  intoxicants.     (Code,  §  4722.) 

Even  taking  a  drink  of  ardent  spirits  in  an  automobile, 
or  any  person  in  charge  of  or  employed  in  connection  with 
an  automobile,  procuring  for  or  assisting  in  procuring,  or 
giving  any  information  or  direction  by  which  another  may 
secure,  ardent  spirits,  is  punishable  by  a  fine  not  over  $500 
or  jail  not  over  12  months,  or  both.     (Code,  §§  4631,  4782.) 

For  seizure  and  sale  of  automobile  used  in  transporting 
ardent  spirits,  see  Code.  §§  4657-8,  and  Intoxicating  Liquors. 

§  20.  Patting  glass,  nails,  tacks,  etc^  into  road^ — See 
Roads^  Bridges^  etc.,  section  8,  (13). 

§  21.  Act  regulating  purchase,  sale,  storage,  and  repair. 
No  motor-vehicle  shall  be,  knowingly,  sold  or  purchased  un- 
less it  contains  the  manufacturer's  number,  or  contains  an 
"obliterated,  erased,  or  mutilated  manufacturer's  number." 
The  manufacturer  must  issue  a  manufacturer's  bill  of  sale 
containing  the  number  on  the  engine  or  motor.  In  all  other 
sales  or  purchases,  the  original  bill  of  sale  must  be  assigned 
to  the  purchaser,  witnessed  by  two  persons,  or  acknowledged 
before  some  one  authorized  to  administer  oaths,  and  kept  at- 
tached to  the  manufacturer's  bill  of  sale.  Any  violation 
hereof  is  fineable  not  over  $500,  or  jailable  not  over  6 
months,  or  both.  Intentional  removal,  defacing,  changing,  de- 
stroying or  obliterating,  any  trade  mark,  or  identification  or 
serial  number  or  mark,  is  punishable  by  a  fine  not  over  $500  or 
jail  not  over  12  months,  or  both.  Or  knowingly  to  have  in 
possession  a  motor-vehicle  with  such  erasure,  etc.,  is  fineable 
$100  to  $300,  or  jailable  3  to  12  months,  or  both,  unless  within 
10  days  after  it  came  into  his  possession  or  5  days  from  his 
knowledge  of  such  matters,  he  file  with  the  Secretary  of  the 
Commonwealth  a  verified  statement,  showing  the  source  of 
his  title,  the  proper  trade-mark,  or  number,  if  known,  the 
manner  and  reason  of  such  change,  etc.,  if  known,  the  length 
of  time  held,  and  price  paid.     The  Secretary  of  the  Com- 
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monwealth,  where  the  old  engine  number  has  been  removed, 
etc.,  will  assign  a  new  number,  which  must  be  stamped  on 
the  engine.  (Acts  1919,  p.  93,  '§§  4  to  9,  12,  and  Acts  1920, 
p.  596,  amending  §  9,  Code,  §4782.)  Acts  1920,  amending 
section  9  of  the  act  omits  the  paragraph  requiring  garages, 
etc.,  to  keep  records  of  cars,  and  the  paragraph  as  to  starting, 
etc.,  or  damaging,  etc.,  cars. 

§  22.  Taking  or  stealing  a  car. —  Removing,  driving 
away,  taking  apart,  or  towing  away  a  motor  vehicle,  with- 
out the  consent  of  the  registered  owner,  is  punishable  by  a 
Hne  not  over  $1,000,  or  jail  not  over  12  months,  or  both;  but 
this  does  not  apply  to  officers  in  the  performance  of  legal 
duties.  Or  to  do  so,  with  intent  to  steal,  is  larceny,  punish- 
able by  penitentiary  1  to  10  years;  and  such  removal,  etc., 
without  consent,  is  prima  facie  evidence  of  intent  to  steal. 
(Acts  1919,  p.  93,  §§  10-11.) 

§  23.  Driver  of  vehicle  to  stop  at  certain  railroad  croes- 
ings. — See  Roads,  etc.,  section  8,  (14),  which  uses  the  generic 
term  vehicle,  which  is  comprehensive  enough  to  include  auto- 
mobiles and  all  other  motor  vehicles. 

§  24.  Fast  riding,  driving  or  racings — .  See  Roads,  etc., 
section  8,  (9). 

§  25.  Ehriving  with  the  mufflfer  oat;  penalty;  effective 
when  adopted  by  supervisors. — By  Acts  1922  :''It  shall  be  un- 
lawful for  any  person  to  drive  or  permit  to  be  driven  on  the 
public  roads  and  highways  of  this  State  any  motor  vehicle 
at  any  time  with  the  muffler  cut  out  or  not  in  operation,  except 
in  cases  of  accident  to  said  muffler.  Any  person  violating  the 
provisions  of  this  act  shall  be  guilty  of  a  misdemeanor  and 
shall  be  punished  by  a  fine  of  not  exceeding  fifty  dollars.  Pro- 
vided, however,  that  the  provisions  of  this  act  shall  not  be 
effective  in  any  county  of  this  State  until  adopted  by  the  board 
of  supervisors  of  such  county." 

§  26.  Operator  injuring  person  or  property  by  colUsion, 
etc^  to  s<9  and  render  assistance,  etc^-^By  Acts  1922:  ''It 
shall  be  unlawful  for  the  driver  or  operator  of  any  motor 
vehicle  or  other  vehicle,  which  shall  have  run  into,  over,  or 
collided  with,  or  in  any  way  injured,  any  person,  persons  or 
property  upon  the  pubic  highways,  streets  or  alleys  of  this 
State,  to  fail  to  stop  such  vehicle  and  return  to  the  place  of 
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the  accident  and  render  such  aid  and  assistance  to  the  person, 
persons  or  property  so  injured  as  may  be  necessary  or  possible 
under  the  circumstances,  giving  his  name  and  address  to  the 
person  or  person  so  injured.  Any  person  yolating  any  of 
the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  not  more  than  $200,  or  be 
imprisoned  not  exceeding  one  year,  or  both." 
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(16)  Lost  duplicate  checks 

(16)  Forwarding  baggage  without  presenting  ticket,  etc 

(17)  Baggage  Insufficiently  or  Improperly  routed 

(18)  Excess  rates 

(19)  Claims 

i  2.    Carrier's  liability  as  to  passenger's  baggage 

(1)  As  to  baggage    or    effects    retained    In    passenger's 

possession 

(2)  As  to  baggage  delivered  to  the  carrier 
i  3.    Baggage  at  hotels  and  boarding  houses 

§  !•    Rnlea  and  regolatioiis  as  to  shipment  of  baggage^-— 

The  Virgina  statute  provides  that  a  railroad  company  may 
make  reasonable  rules  and  regulations  for  the  transporta- . 
tion  of  baggage,  which  may  be  changed  from  time  to  time  by 
the  State  Corporation  Commission  (Code,  §  3990.) 

The  following  rules  and  regulations  on  file  with  the  Inter- 
state Commerce  Commission  (see  Southeastern  Baggage  Tariff 
No.  9)  went  into  effect  July  1, 1921,  (for  a  copy  write  Mr.  W. 
H.  Howard,  Agent,  602  Healey  Building,  Atlanta,  6a.) 

(1)  Personal  baggage  defined. — ^This  consists  of  wear- 
ing apparel,  toilet  articles,  and  similar  effects  in  actual  use, 
and  necessary  and  appropriate  for  the  wear,  use,  comfort,  and 
convenience  of  the  passenger  for  the  purpose  of  the  }oumey, 
and  not  intended  for  other  persons  nor  for  sale.  Money, 
jewelry,  negotiable  paper  and  like  valuables,  should  not  be 
enclosed  in  baggage  to  be  checked.  Carriers  are  not  respon- 
sible for  such  articles  in  baggage,  nor  for  damage  caused  by 
same.  Personal  baggage  should  be  enclosed  in  receptacles 
provided  with  handles,  securely  locked,  and  sufficiently  strong 
io  withstand  necessary  handling,  such  as  trunks,  valises,  tele 
scopes,  suit  cases,  leather  hat  boxes,  and  satchels.  If  not 
locked,  not  over  $25  can  be  claimed  for  loss  or  damage.  (Rule 
4,  of  Baggage  Tariff  No.  9.) 

(2)  Sample  baggage  defined. — Sample  baggage  con- 
sits  of  samples  of  merchandise  (including  catalogues),  carried 
by  a  commercial  traveler,  in  trunks  or  other  suitable  contain- 
ers, for  use  by  him  in  making  sales  or  other  disposition  of 
the  goods  represented  thereby.  Money,  jewelry,  etc.,  as 
above,  should  not  be  enclosed  in  sample  baggage  to  be  check- 
ed; if  so,  carriers  are  not  responsible.  (Rule  4,  of  Baggage 
Tariff  No.  9.) 
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(3)  Other  articles  checked  as  baggage. — ^The  following 
articles,  other  than  regular  baggage,  may  be  checked  as  bag- 
gage, without  extra  charge  (being  included  in  the  baggage 
weight) : 

Sample  adding,  calculating,  or  talking  machines,  or  cash 
registers,  computing  scales,  or  cream  separators,  or  type- 
writers, in  trunk,  bags,  bundles  of  personal  wearing  apparel 
securely  roped,  or  immigrant  bags;  boxes  with  handles  and 
roped,  containing  wearing  apparel;  invalid  chairs  for  pas- 
sengers, bicycles  in  trunks;  fish  or  fish  eggs,  birds  or  small 
animals  in  crates  for  stocking  purposes,  and  empty  cans 
returned  free;  miner's  packs;  sample  opera  chairs  or  school 
desks  in  case;  surveyor's  tools,  wrapped,  and  tool  chests. 
But  not  over  $25  can  be  claimed  for  loss  or  damage,  unless 
a  higher  valuation  is  given  at  the  time  and  a  small  extra 
charge  paid  therefor.     (Rule  6,  Baggage  Tariff  No.  9.) 

(4)  Articles  checked  at  excess  baggage  rate. — The  fol- 
lowing articles  are  checked  at  excess  baggage  rate  for  gross 
weight,  not  less  than  for  50  pounds;  but  for  burial  case, 
casket  or  coffin  (empty),  or  case  containing  either,  in  emer- 
gency, without  passenger,  double  excess  baggage  rate,  and 
not  under  $2.40. 

Baby  carriages,  go-carts,  and  sleighs  when  used  in  con- 
nection with  journey  of  child,  with  pillows,  robes,  and  blank- 
ets securelv  fastened,  baseball,  football,  club,  cricket,  golf, 
lodge,  Lacross,  polo,  or  soccer  paraphernalia,  and  fishing  rods 
and  tackles,  in  enclosed  receptacles;  bicycles  not  in  trunks; 
guns  (unloaded),  in  substantial  case;  moving  picture  films 
and  reels;  small  domestic  pets,  cats,  birds,  etc.,  in  crates  or 
cages ;  saddles  in  bags ;  and  children's  tricycles  or  velocipedes ; 
etc.  But  not  over  $25  can  be  claimed  for  loss  or  damage,  un- 
less a  higher  valuation  is  given  at  the  time  and  a  small  extra 
charge  paid  therefor.     (Rule  5,  Baggage  Tariff  No.  9.) 

(5)  Public  entertainment  paraphernalia. — For  trans- 
porting such  paraphernalia  in  regular  or  special  baggage 
cars  for  organizations  or  individuals  giving  theatrical  per- 
formances, concerts,  lectures,  or  other  public  entertainments, 
indoors  or  out-of-doors,  see  Rule  6,  Baggage  Tariff  No.  9. 

(6)  Dogs. — ^When  accompanied  by  passenger,  doffs  not 
over  $25  in  value,  not  for  other  persons  nor  for  sale,  if  prop- 
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erly  muzzled  and  with  strong  securely  fitting  collar  or  har- 
ness, on  chain  or  other  strong  leash,  in  substantial  crates 
with  strong  handle,  will  be  transported  in  baggage  service  un- 
der a  revenue  check,  and  charged  at  excess  baggage  rates  for 
gross  weight,  the  minimum  for  each  dog  on  leash  as  for  100 
lbs.  of  excess  weight  baggage,  and  for  one  or  more  dogs  in 
each  crate,  as  for  50  lbs.  of  such  weight.  The  limit  of  value 
of  one  or  more  dogs  in  crate  is  $25.  Dogs  must  be  claimed 
immediately  upon  arrival;  carriers  assume  no  obligation  to 
store  or  care  for  dogs  at  station.  Passenger  must  feed  and 
water  en  route  and  at  stations.  Charges  must  be  prepaid, 
where  there  is  an  agent  on  duty.  (Kule  7,  Baggage  Tariff 
No.  9.) 

(7)  Corpse. — ^A  corpse  will  be  checked  and  transported  in 
bftgg^^  service  on  presentation,  by  escort  in  charge,  of  a 
first  class  adult  ticket  marked  ^^corpse^'  (to  cost  not  less  than 
$1.20).  The  escort  must  also  hold  ticket  and  accompany  the 
corpse.  (Rule  8,  Baggage  Tariff,  No.  9.)  A  corpse  will  be 
accepted  for  transportation  only  on  presentation  of  a  transit 
permit,  showing  physician's  or  coroner's  certificate,  name  of 
deceased,  dftte  and  hour  of  death,  age,  place  of  death,  cause 
of  death,  etc.,  together  with  the  health  officer's  permit  for 
removal,  and  funeral  directions  and  baggage  agent's  certifi- 
cate as  prescribed  by  statute.  (Code,  §  1728;  see  §  1565.) 
But  a  corpse  will  not  be  accepted  or  transported  if  it  be  of- 
fensive or  if  fluids  escape  from  the  case,  notwithstanding  the 
presentation  of  permits  or  certificates.  If  the  corpse  has  the 
return  portion  of  a  first  class  adult  round-trip  ticket  (half 
fare  ticket,  in  case  of  a  child)  it  may  be  used.  The  corpse 
will  not  be  checked  beyond  a  station  at  which  a  wagon  trans- 
fer is  required  except  where  special  authority  is  given.  The 
escort  must  make  all  arrangements  for  such  transfer.  When 
a  corpse  is  checked  to  a  station  where  there  is  no  agent,  the 
company  assumes  no  responsibility  for  the  care  of  the  corpse 
there.  The  corpse  box  must  have  at  least  four  handles  and 
must  be  plainly  marked  showing  name,  destination,  route, 
and  to  whom  shipped.  The  corpse's  baggage  may  be  checked 
upon  presentation  of  his  ticket  as  in  the  case  of  other  free 
baggage.    If  the  casket  and  dead  body  weigh  more  than  500 
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pounds,  the  excess  will  be  charged  at  excess  baggage  rates. 
(Rule  8,  Baggage  Tariff  No.  9.) 

Where  the  deceased  died  of  a  contagious  or  infectious 
disease,  the  body  must  be  first  thoroughly  disinfected  by 
arterial  cavity  injection  of  an  approved  (Usinfecting  fluid, 
etc.,  by  a  licensed  embalmer,  and  thie  body  enveloped  in  dry 
cotton,  and  wrapped  in  a  sheet  securely  fastened,  etc.  If  the 
deceased  did  not  die  of  a  contagious  or  infectious  disease, 
aud  the  shipment  can  reach  its  desination  within  30  hours 
from  the  time  of  death,  the  body  must  be  encased  in  a  sound 
coffin  or  casket  and  enclosed  in  a  strong  wooden  box.  (Code, 
§  1728.) 

(8)  Baggage  prohibited  because  of  weighty  aize^  shape^ 
^alue,  or  character. — ^Among  others  named,  are  dangerous 
articles,  empty  trunks  or  other  containers,  food  stuffs,  fragile 
articles,  and  receptacles  marked  ^'fragile",  fruit,  furniture, 
gambling  devices,  glass,  glassware  or  chinaware  (except 
samples),  houshold  articles,  ice,  liquids,  meats,  merchandise, 
perishable  articles,  phonograph  records,  sewing  machines, 
valise  with  article  attached,  property  over  $2,500  in  value, 
vegetables,  single  baggage  weighing  over  250  pounds,  etc. 
(Rule  9,  Baggage  Tariff,  No.  9.) 

(9)  Authority  for  checking. — The  privilege  of  check- 
ing baggage  only  attaches  to  a  ticket,  where  the  baggage  be- 
longs to  the  owner  of  the  ticket.  Checks  will  only  be  issued 
to  destination  of  ticket  or  to  points  where  stop-overs  are  al- 
lowed, and  only  via  route  of  ticket.  Baggage  cannot  gen- 
erally be  checked  to  two  or  more  destinations  on  same  ticket. 
(Rule  1,  Baggage  Tariff  No.  9.) 

(10)  Delivery  of  baggage  for  checking. — Baggage 
must  be  presented  with  ticket  to  baggage  agent  in  sufficient 
time  prior  to  departure  of  train  to  permit  agent  to  obtain 
record,  weight,  and  issue  the  necessary  checks  for  same.  The 
company  does  not  guarantee  to  forward  baggage  on  same 
train  with  passenger  or  within  a  given  or  specified  time  limit 
and  reserves  the  right  to  forward  baggage  on  same  train  or 
upon  preceding  or  following  train.  When  baggage  is  not 
delivered  in  time  to  be  properly  weighed  and  necessary  collec- 
tion made,  it  will  be  forwarded  on  first  convenient  train,  C. 
O.  D.  for  any  extra  charges.  (Rule  2,  Baggage  Tariff,  No. 
9.) 
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(11)  Baggage  allawaiice  as  to  weight  and  value. — ^Bag- 
gage not  exceeding  150  pounds  in  weight,  nor  $100  in  value 
will  be  checked  without  additional  charge  for  each  adult  pas- 
senger, and  half  that  weight  and  value  for  a  child.  Excess 
weight  will  be  charged  for  at  excess  baggage  rates..  Any 
piece  of  baggage  (with  necessary  exceptions),  which  exceeds 
45  inches  in  length,  height  or  width  is  charged  as  excess  at  the 
rate  of  five  poiinds  for  each  inch,  with  a  minimum  charge  of 
30  cents.     (Rules  10  to  12  of  Baggage  Tariff  No.  9.) 

(12)  Baggage  for  or  from  flag  stops. — Baggage  may  be 
checked  to  a  flag  stop  or  where  the  agent  is  not  on  duty  at 
the  time  of  its  arrival,  but  the  owner  must  notify  the  baggage 
man  and  surrender  the  duplicate  check  before  arrival,  other- 
wise it  will  be  carried  to  the  next  station  where  there  is  an 
agent.  (Rule  2,  Baggage  Tariff  No.  9.)  At  a  flag  stop  or 
where  the  agent  is  not  on  duty,  the  baggage  man  will  receive 
baggage,  baby  carriages,  or  other  articles  permitted  to  be 
checked,  without  a  check,  and  he  notifies  the  agent  at  the 
junction  point  or  destination  to  make  the  necessary  collection, 
if  any  excess  charges  thereon.  (Rule  13,  Baggage  Tariff  No. 
9.) 

(13)  Storage  charges. — ^Baggage  will  be  held  24  hours 
without  charge.  Storage  will  be  charged  on  each  piece  of  bag- 
gage, either  inbound  or  outbound,  checked  or  not  checked,  re- 
maining at  stations  over  24  hours,  as  follows: 

For  the  first  additional  24  hours  or  fraction  thereof,  30 
cents;  for  2  days,  42  cents;  3,  54c;  4,  66c;  5,  78c;  6,  90c;  7, 
$1.02;  8,  $1.14;  9  to  30,  $1.20;  31,  $1.32;  32,  $1.44;  33,  $1.56; 
34,  $1.68;  35,  $1.80;  36,  $1.92;  37,  $2.04;  38,  $2,16;  39,  $2.28; 
40  to  60,  $2.40.  Baggage  received  on  Saturday  will  be  held 
without  charge  until  the  same  hour  Monday.  Baggage  re- 
ceived at  any  time  Sunday,  or  on  a  legal  holiday,  will  be 
held  without  charge  until  midnight  on  the  following  day. 
Legal  holidays  are  treated  the  same  as  Sundays.  When  a 
legal  holiday  falls  on  Saturday  or  Monday  or  is  observed 
either  of  those  days,  the  Sunday  and  the  legal  holiday  com- 
bined will  be  treated  the  same  as  Sunday.  No  deduction  will 
be  made  for  Sundays  or  legal  holdays  after  storage  has  be- 
gun.    (Rule  14,  Baggage  Tariff  No.  9.) 

(14)  Unclaimed     haggage. — ^Baggage     remaining     on 
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hand  unclaimed  after  60  days,  is  sent  to  the  unclaimed  ware- 
house, and  there  held  subject  to  the  following  charges;  $2.40, 
storage  at  destination  station;  60c,  transfer  to  warehouse; 
90,  warehouse  storage  for  30  days  or  fraction  thereof;  60c, 
each  30  days,  warehouse  storage,  thereafter,  until  sold  at 
public  auction.     (Rule  14,  Baggage  Tarriff  No.  9.) 

(15)  Lost  duplicate  checks. — If  a  passenger  loses  a  du- 
plicate check  and  can  prove  ownership  of  baggage  by  ac- 
curately describing  contents,  it  may  be  delivered  after  thor- 
ough identification,  paying  50  cents  for  each  lost  duplicate 
check  and  by  signing  a  lost  check  receipt.  On  return  of  lost 
check  to  the  company,  the  amount  will  be  refunded.  (Rule 
15,  Baggage  Tariff  No.  9.) 

(16)  Forwarding  baggage  without  presenting  ticket, 
etc. — See  Rule  16,  Baggage  Tariff  No.  9. 

(17)  Baggage  insufficiently  or  improperly  routed. — See 
Rule  17,  Baggage  Tariff  No.  9.  ' 

(18)  Excess  rates. — See  Rules  20  and  21,  Baggage  Tar- 
iff No.  9. 

(19)  Claiins. — The  loss  or  damage  is  estimated  as  at 
the  place  and  time  of  shipment.  Except  in  case  of  delay  or 
negligence,  or  damage  in  being  loaded  or  unloaded,  claims 
must  be  in  writing  within  6  months  after  delivery,  or  6 
months  after  a  reasonable  time  for  delivery;  and  suits  for 
loss,  damage  or  delay  must  be  brought  within  2  years  and 
one  day  from  said  time.     (Rule  IS,  Baggage  Tariff  No.  9.) 

§  2.  Carrier's  liability  as  to  passenger's  baggage^ — 
(1)  As  to  baggage  or  effects  retained  in  passenger^ s  pos- 
session.— ^A  passenger  may  take  with  him  a  reasonable  quan- 
tity of  personal  baggage  appropriate  to  the  journey.  As  to 
what  may  be  thus  taken  and  liability  therefor  is  subject 
to  reasonable  regulation.  The  carrier,  whether  a  railroad 
company,  steamer,  hack,  or  other  person  who  undertakes  for 
hire  to  transport  baggage  of  another  must  exercise  reason- 
able care  to  protect  such  property  from  loss  or  injury.  If 
the  property  is  lost  or  injured  by  the  carrier's  negligence,  the 
carrier  is  liable.  The  same  rule  applies  to  baggage  in  a 
sleeping  car;  but  in  this  case  a  greater  watchfulness  must  be 
exercised  by  the  carrier  for  the  safety  of  the  baggage  while 
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the  passenger  sleeps,  and  to  this  end  it  must  provide  a  com- 
petent porter.     (See  various  common  law  authorities.) 

(2)  As  to  baggage  delivered  to  the  carrier, — ^Where 
baggage  is  delivered  to  the  carrier,  the  carrier  is  liable  for 
the  loss,  or  injury  to  the  baggage,  and  negligence  need  not  be 
proved,  as  in  the  case  of  the  carrier  of  goods  generally.  The 
carrier  is  excused  only  where  the  loss  or  injury  is  caused  by 
the  act  of  God,  the  public  enemy,  or  the  acts  or  negligence  of 
the  owner  himself.  See  Common  Carriers.  The  liability  com-: 
mences  when  the  baggage  is  delivered,  even  before  it  is 
checked,  and  continues  until  the  baggage  has  reached  its 
destination  and  the  passenger  has  had  a  reasonable  oppor- 
tunity to  take  it  away.  After  that  time,  his  liability  is  that  of 
warehouseman,  i.  e.,  he  is  liable  only  for  failure  to  exercise 
reasonable  care  for  its  safety.  Suit  may  be  brought  against 
the  carrier  to  whom  the  baggage  is  delivered,  by  the  person 
who  checked  the  baggage  or  by  the  owner.  The  measure  of 
damage  for  lost  baggage  is  its  value  to  the  owner,  and  not 
its  market  value.  A  restriction  as  to  liability  does  not  bind 
unless  the  passenger  has  actual  notice  thereof  before  he 
started.  (See  various  common  law  authorities.)  By  statute 
(§  938),  if  a  railroad  company  refuses  or  fails  to  receive 
property  or  to  deliver  it  in  a  reasonable  time,  it  forfeits  from 
$26  to  $100  to  the  party  injured;  but  the  party  is  not  limited 
to  such  recovery,  but  may  recover  such  damages  as  he  may 
have  sustained,  under  the  statute  (Code,  §  5786;  see  84  Va. 
563.) 

§  3.    Baggage  at  hotek  and  boarding  houses.-  See  Hotels. 
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BAIL 

See  Justice  of  the  Peace^  and  Absconding  Debtors 

i  1.    Bail  In  criminal  caaes 

(1)  When  allowed  by  justice 

(2)  When  allowed  by  court  or  Judge 

(3)  When  allowed  by  bail  commissioner 

(4)  Bail  by  police  Justice,  etc 

(5)  When  bail  increased  or  new  sureties  required 

(6)  When  accused  bailed  without  trial  or  examination 

(7)  Bail-piece;  its  form 

(8)  Nature  and  sufficiency  of  bail 

(a)  Nature  of  bail 

(b)  Sufficiency  of  bail 

(9)  Surrender  of  accused  by  surety 

(10)     Bail  by  sheriff  or  sergeant,  under  capias  or  attach- 
ment 
I  2.    Bail  in  ciyil  cases.    See  Absconding  Debtors 


§  1.  Bail  in  criminal  caaes^ —  (1)  When  Mowed  by  jus- 
tice— In  misdemeanor  cases,  and  in  felony  cases  where 
there  is  only  a  light  suspicion  of  guilt,  the  justice,  pending 
examination  before  him,  or  upon  committing  a  person  for 
trial  in  court,  may  admit  him  to  bail,  but  no  other  justice  can 
do  so.     (Code,  §  4828.) 

(2)  When  allowed  by  court  or  judge, — A  court,  or  judge 
in  vacation,  may,  before  conviction,  bail  any  one  held  for 
trial  in  his  court;  and  if  the  court  or  judge  refuses,  or  re- 
quires excessive  bail,  then  the  Supreme  Court  of  Appeals,  or 
one  of  its  judges  in  vacation,  may  admit  him  to  bail.  (Code, 
§§  4829,  4834.) 

(3)  When  allowed  by  bail  commissioner. — A  bail  com- 
missioner has  the  same  power  to  admit  to  bail  as  the  court  or 
judge  of  his  county,  but  he  cannot  act  after  the  court  or 
judge  has  acted  upon  an  application.  However,  if  the  bail 
commissioner  refuses  bail  or  requires  excessive  bail,  then  ap- 
plication may  be  made  to  said  court  or  judge,  and,  in  case 
of  its  or  his  refusal,  to  the  Supreme  Court  or  one  of  its 
judges.  If  the  bail  commissioner  and  the  judge  cannot  act 
then  application  may  be  made  to  the  bail  commissioner  of 
an  adjoining  county,  and  if  it  be  refused,  or  excessive  bail 
required,  then  application  (if  the  incapacity  of  the  judge 
continues — otherwise,  to  him  or  his  court),  may  be  made  to 
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the  Supreme  Court,  or  one  of  its  judges.  If  the  case  be  in  a 
corporation  court,  if  the  court  is  not  in  session,  and  the  judge 
is  sick  or  absent,  then  the  nearest  circuit  or  corporation  court, 
or  its  judge,  may  act;  and  if  bail  is  refused,  or  excessire 
bail  required,  application  may  be  made  to  the  Supreme  Court, 
or  one  of  its  judges.  The  fees  of  the  conmiissioner  are 
double  those  of  a  justice  for  the  trial  of  a  criminal  case. 
(Code,  §§  4830-7,  4834-5.) 

(4)  BaU  by  poUce  justice, — A  police  justice,  civil  and 
police  justice,  or  special  justice  may  admit  to  bail.  (Acts 
1»22.) 

(6)  When  haU  increased  or  new  sureties  required. — The 
court,  judge,  justice,  or  bail  commissioner  may  increase  the 
amount  of  the  bail  or  require  new  sureties.  (Code,  §§  4836, 
4833.) 

(6)  When  accused  hailed  without  trial  or  examination. — 
In  misdemeanor  cases,  where  the  accused  is  to  be  carried 
to  another  county  or  corporation,  or  in  any  misdemeanor 
case,  if  he  desire  it,  a  court,  judge,  or  justice  before  whom 
he  is  brought,  may,  without  trial  or  examination,  let  him 
to  bail,  upon  taking  a  recognizance  for  his  appearance  be- 
fore the  court  of  justice  having  jurisdiction  of  the  case,  the 
fact  to  be  endorsed  upon  the  warrant,  which  with  the  recog- 
nizance is  to  be  returned  to  the  proper  court  or  justice,  and 
the  witnesses  will  likewise  be  recognized  or  summoned.  (Code, 
§  4837.) 

(7)  Bail'piece;  its  form. — The  clerk  of  the  court,  upon 
request,  shall  deliver  to  the  bail,  a  bail-piece,  in  substance 
as  follows: 

"A.  B.,  of  the  county   (or  corporation)   of  ,  is 

delivered  to  bail,  unto  C.  D.,  of  the  county  (or  corporation) 
of  ,  at  the  suit  of  the  Conmion wealth.  Given  un- 
der my  hand  this  day  of ,  in  the  year  of ,  192 — " 

(Code,  §4838.) 

(8)  Nature  and  sufficiency  of  bail. — (a)  Nature  of  bail. — 
Bail  is  the  delivery  of  a  person  to  one  or  more  sureties,  upon 
their  giving,  together  with  himself,  sufficient  bond  for  his 
appearance,  he  being  supposed  to  continue  in  friendly  cus- 
tody instead  of  going  to  prison.  This  bond  is  technically 
called  a  "recognizance,"  whereby  a  person,  with  or  without 
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sureties,  as  the  case  may  be,  acknowledges  himself  to  owe 
the  Commonwealth  a  certain  sum,  on  condition,  if  taken  of 
the  accused,  to  be  void,  if  such  person  shall  appear  at  the 
time  and  place  stated,  to  answer  for  the  offense,  and  shall 
not  depart  without  leave.  If  the  party  be  in  jail,  or  in 
the  case  a  minor,  the  recognizance  may  be  taken  of  another 
person.  (Code,  §§  4973,  4976.)  The  homestead  is  consid- 
ered as  waived,  whether  it  is  so  expressed  in  the  recognizance 
or  not.     (Code,  §  4974.) 

(b)  Sufficiency  of  hail, — ^If  the  recognizance  be  to  answer 
for  a  misdemeanor,  it  may  be  with  or  without  surety,  but 
if  to  answer  for  a  felony,  it  must  be  with  surety  deemed  suffi- 
cient. (Code,  §  4973.)  Parties  offering  surety  may  be  ex- 
amined on  oath  as  to  the  sufficiency  of  their  estate.  In  felony 
cases,  the  sureties  should  possess  real  estate.  But  excessive 
bail  is  forbidden  by  the  Constitution;  if  excessive  bail  is  re- 
quired, the  parties  remedy  is  a  habeas  corpus. 

(9)  Surrender  of  accused  by  surety. — A  surety  may  at 
any  time  take  and  surrender  the  accused  to  the  court  or  judge ; 
or,  if  the  court  is  not  in  session,  or  the  recognizance  was 
taken  by  a  justice,  to  the  judge  of  such  court,  or  a  justice 
of  the  county  or  corporation;  whereupon  the  surety  is  dis- 
charged from  further  liability.  (Code,  §  4982).  If  the  sur- 
render be  before  a  judge  or  justice,  he  shall  give  the  surety 
a  certificate  of  the  fact  and  the  accused  may  be  let  to  bail 
anew,  and  on  failure  to  do  so  he  is  committed  to  jail.  If  the 
surrender  be  in  court,  it  makes  such  orders  as  it  deems 
proper.     (Code,  §  4102). 

(10)  Bail  hy  sheriff  or  sergeant^  under  capias  or  attach- 
ment.— In  case  of  an  arrest  on  a  capias  for  a  misdemeanor 
(other  than  keeping  gaming  tables,  etc.,  under  §  4676  of 
Code),  or  on  an  attachment  (other  than  one  to  compel  the 
performance  of  a  judgment,  or  of  an  order  and  decree  in 
chancery),  the  officer  arresting  the  accused  may  admit  him 
to  bail,  taking  the  recognizance  in  the  proper  sum  not  less 
than  $200,  unless  a  smaller  sum  be  ordered  by  the  court. 
The  officer  must  return  the  recognizance  to  court  on  or  be- 
fore the  return  day;  otherwise,  he  will  be  fined  $20;  and 
if  he  take  insufficient  bail,  he  is  fined  at  the  discretion  of 
a  jury.    (Code,  §  4887.) 

§  2.    BaO  in  cml  caaes^ — See  Absconding  Debtors. 
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BAIL  COMMISSIONER 
See  Bail 

The  circuit  court  or  judge  appoints  one  of  its  commis- 
sioners in  chancery  bail  commissioner  for  the  county.  (Code, 
§  6188.) 

Bail  is  admitted  by  bail  commissioner  of  the  county,  or  if 
he  and  the  judge  be  incapable  from  acting,  by  one  of  an 
adjoining  county.     (Code,  §§  4830-1.) 

The  fees  of  a  bail  conmiissioner  are  double  those  of  a 
justice  of  the  peace,  but  not  payable  out  of  the  State  treasury. 
(Code,  §  4835,  as  amended  by  Acts  1922.)  See  Justice  of  the 
Peace^  div.  X. 

Becognizance  is  to  be  certified  to  the  clerk  of  the  court; 
if  he  fail,  he  may  be  compelled  to  do  so  by  attachment,  as 
for  contempt.     (Code,  §  4847.) 


BAILMENT  ' 

See  Com/raon  Ccarrier;  Warehouse  Receipts 

i  1.  Definitions 

§  2.  Kinds  of  bailment 

f  3.  Responsibility  of  bailee 

i  4.  Lien  of  bailee 

§  6.  Interest  of  bailee  in  goods 

§  1.  Definitioiu — ^^^Bailment,"  though  not  familiar  to  the 
public,  yet  it  is  of  daily  occurance.  It  is  from  a  word  which 
means  "to  deliver",  and  is  where  personal  property  is  delivered 
to  another,  as,  where  a  horse  or  other  property  is  loaned 
or  hired  to  another,  or  property  left  with  another  for  safe- 
keeping or  repair  or  as  a  security  or  pledge,  or  property  is 
delivered  to  a  person  or  corporation  as  a  public  or  private 
carrier,  or  is  in  the  possession  of  an  agent  to  sell  or  use.  or 
even  where  one  finds  property  or  steals  it  (the  delivery  here 
being  implied),  or,  generally,  where  a  person  is  in  the  pos- 
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session  of  another's  personal  property.  In  every  bailment, 
the  identical  property,  though  in  an  altered  form,  as,  flour 
from  wheat,  is  to  be  returned  to  the  owner  or  delivered  to  a 
third  person,  according  to  agreement,  express  or  implied; 
otherwise  the  transaction  is  either  a  sale,  exchange,  gift,  or 
mortgage. 

The  owner  is  called  the  bailor,  and  the  holder  the  bailee. 
(See  3  Min.  Inst.  270-1.) 

§  2.  Kinds  6l  bailmmL — Bailments  are  of  three  kinds: 
(1)  For  the  sole  benefit  of  the  bailor,  as,  where  anything  is 
left  for  safe-keeping,  without  charge;  (2)  For  the  sole  bene- 
fit of  the  bailee,  as,  where  a  horse  or  other  thing  is  borrowed ; 
(3)  For  the  mutual  benefit  of  both  parties,  as,  where  the  bail- 
ment is  for  reward,  or  property  is  delivered  for  repair,  or 
generally  where  the  bailment  is  for  pay.  (See  3  Min.  Inst. 
271-2.) 

§  3.  Responsibility  <rf  bailee^ —  His  responsibility  is 
determined  by  the  degree  of  care  he  is  required  to  exercise, 
whether  ordinary,  or  greater  or  less  than  ordinary  care,  and 
his  corresponding  neglect,  whether  ordinary,  gross,  or  slight; 
and  these  depend  on  the  kind  of  bailment.  .If  the  bailment 
is  for  the  benefit  of  both,  the  bailee  is  bound  to  only  ordinary 
care  and  held  for  ordinary  negligence;  if  for  the  bailor's 
sole  benefit,  the  bailee  is  bound  to  only  less  or  slight  care,  and 
held  only  for  gross  negligence;  if  for  the  bailee's  sole  bene- 
fit, he  is  held  to  greater  or  extraordinary  care,  and  liable  for 
slight  neglect.  "Ordinary  neglect"  is  the  omission  of  "ordi- 
nary care",  or  that  care  which  every  cautious  and  prudent  man 
takes  of  his  own  goods.  "Gross  neglect"  is  the  omission 
of  "slight  care"  or  that  care  which  even  a  careless  man  takes 
of  his  own  property.  "Slight  neglect"  is  the  omission  of 
"extraordinary  care"  or  that  care  which  a  very  cautious  and 
prudent  man  takes  of  his  own  goods.  But  the  rule  as  to  inn- 
keepers and  common  carriers  of  goods  is  different.  (See  3 
Min.  Inst.  272-3.)     See  Baggage;  Canvmon  Carrier;  Hotels. 

§  4.  Lien  of  bailee. —  The  bailee  has  a  lien  where  the 
bailment  is  for  hire,  or  where  the  property  has  by  the  bailee's 
labor  or  dkill  been  improved  or  expenses  have  been  incurred  in 
its  keeping.  The  lien  is  a  personal  one  and  cannot  be  trans- 
ferred to  another.     The  lien  applies  only  to  the  identical 
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property,  except  where  by  custom  or  agreement  it  is  made  to 
apply  to  a  general  balance  due  to  bailee  for  other  work.  The 
lien  is  lost  or  waived  where  the  bailee  parts  with  possession, 
takes  other  security,  or  treats  the  property  as  his  own.  See 
Lien  of  Mechanics  and  Others^  sections  19-22. 

At  common  law,  the  bailee  can  enforce  his  lien  only  by 
detention  of  the  property,  unless  power  of  sale  was  given  by 
agreement  or  custom.  Perishable  property,  where  the  owner 
was  imknown,  could  be  sold.  Now  by  statute  (Code,  §  6449), 
the  Uen  of  mechanics  for  repairs  of  personal  property,  board- 
ing houses,  keepers  of  livery  stables  and  gara^,  persons 
pasturing  horses  or  other  animals,  or  keeping  them  or  ve- 
hicles, or  harness,  and  of  '^any  bailee,  except  where  otherwise 
provided,  having  a  lien  as  such  at  conunon  law  on  personal 
property  in  his  possession  which  he  has  no  power  to  sell  for 
the  satisfaction  of  the  lien,''  may  be  enforced  as  provided  in 
section  23,  under  Liens  of  Mechanics  and  Others, 

§  5.  Interest  of  baike  in  goods. —  He  has  a  special  quali- 
fied property  in  them,  which  enables  him,  as  well  as  the 
bailor,  to  sue  for  injury  to  or  possession  of  the  same.  (3  Min. 
Inst.  295-6.) 


BANKRUPTCY 

(See  various  sections  of  the  Bankruptcy  Act  as  amended  to 

date.) 

I  1.    Object  of  national  act 

I  2.    CredltorB  to  share  equally;  priority  of  liens 

I  3.    Volantary  and  involuntary  bankruptcy 

I  4.    Who  may  be  a  bankrupt 

I  5.    What  creditors  may  file  petition 

I  €.    Acts  of  bankruptcy 

I  7.    Proceedings  in  bankruptcy 

(1)  Filing  the  petition 

(2)  Appointment  of  a  receiver 
(8)    Adjudication  in  bankruptcy 
(4)     First  meeting  of  creditors 
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(6)     Proof  of  debts  filed  by  creditors 

(6)  Application  for  discharge 

(7)  Objections  to  discharge 
I  8.    Referee  in  bankruptcy 

I  9.  Proof  of  claims 

I  10.  Priority  of  claims 

I  11.  Compromise 

I  12.  Duties  of  bankrupts 

I  13.  Exemptions 

I  14.  Discharge  in  bankruptcy 

I  16.  What  debts  not  released  or  discharged 

§  16.  Costs  and  fees 

§  1.  Object  of  nmtioDal  act^^  The  U.  S.  Bankruptcy  Act 
of  1898,  as  amended  1903,  1906,  and  1910,  is  of  uniform  ap- 
plication throughout  the  United  States,  and  is  intended  to  se- 
cure uniform  administration  of  a  failing  debtor's  estate,  to 
prevent  fraud  upon  and  unfair  and  improper  preferences  to 
creditors,  and  to  enable  the  debtor  to  become  free  and  dis- 
charged of  all  his  debts  upon  surrendering  his  property  for 
the  benefit  of  his  creditors. 

§  2.  Craditon  to  share  equally;  priority  of  lieiis^ — Pri- 
marily, the  law  is  for  the  benefit  of  creditors,  securing  to 
all  creditors  of  the  same  class  equal  share  in  the  assets  of  the 
debtor's  estate;  and  to  this  end  it  is  provided  that  all  pay- 
ment to  creditors  within  four  months  prior  to  filing  a  petition 
in  bankruptcy  shall  be  returned  by  the  creditors,  if  they 
knew  or  had  reasonable  cause  to  know  that  a  preference  ^as 
intended.  But  this  does  not  apply  where  a  creditor  takes  a 
deed  of  trust  at  the  time  the  4^bt  secured  is  incurred,  but  it 
does  apply  where  the  deed  of  trust  is  given  to  secure  an  al- 
ready existing  debt,  or  a  lien  is  acquired  by  judical  proce- 
dure within  that  time.  Liens  acquired  previous  to  the  four 
months  have  priority.  Also,  liens  given  by  the  law  independ- 
ent of  contract  and  of  judical  proceedings,  such  as  liens  of 
inn-keepers,  bailees,  mechanic's  liens,  etc.,  hold  their  priority. 

§  3.  Vohmtray  and  involuntary  liankraptcy«p— Bank- 
ruptcy is  voluntary  where  the  debtor  files  a  petition  to  be  put 
into  bankruptcy;  involuntary  where  the  petition  is  filed  by 
creditors. 

§  4.  Who  may  be  a  bankmpL — Any  person  may  file  a 
voluntary  petition;  and  any  person,  except  wage  earners  earn- 
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ing  $1,500  or  less  a  year,  farmers,  and  tillers  of  the  soil,  may 
be  put  into  bankruptcy  on  the  petition  of  creditors,  but  in 
the  latter  case  the  debtor  must  owe  at  least  a  $1,000.  A 
wage  earner  is  one  who  "works  for  wages,  salary,  or  hire." 
A  farmer  is  one  whose  chief  business  is  farming.  He  may 
also  run  other  business,  as  a  store,  or  the  like.  If  he  leases 
his  farm  he  is  not  a  farmer.  One's  occupation  at  the  time  the 
act  of  bankruptcy  is  committed,  and  not  at  the  time  the  peti- 
tion is  filed,  controls. 

Any  corporation,  except  a  city  or  town,  or  a  railroad,  in- 
surance or  banking  corporation,  may  file  a  petition  in  bank- 
ruptcy; and  any  unincorporated  company,  or  any  moneyed, 
business,  or  commercial  corporation,  with  the  same  excep- 
tions, may  be  thrown  into  bankruptcy  by  its  creditors,  as 
trading  and  manufacturing  corporations,  printing  and  pub- 
lishing houses,  laundries,  hotels,  mining  corporations,  etc.; 
but  not  religious,  charitable,  or  educational  corporations,  in- 
corporated lodges,  clubs,  etc. 

A  minor  or  insane  person  cannot  be  a  bankrupt. 

A  partnership,  during  the  continuance  of  the  partner- 
ship business,  or  after  its  dissolution  and  before  the  final 
settlement  thereof,  may  be  adjudged  a  bankrupt. 

§  5*  What  creditors  may  file  petition^—  The  creditors 
must  have  provable  debts,  i.  e.,  debts  due  or  to  become  due, 
aggregating,  above  securities,  $500;  and  if  there  are  over 
twelve  creditors,  three  must  join  in  the  petition,  otherwise 
one  is  sufficient. 

§  8.  Acta  <tf  bankruptcy. —  When  a  debtor  commits  an 
act  of  bankruptcy  he  may  be  thrown  into  involuntary  bank- 
ruptcy. The  law  provides  that  "Acts  of  bankruptcy  of  a 
person  shall  consist  of  his  having: 

(1)  Conveyed,  transferred,  concealed  or  removed,  or 
permitted  to  be  concealed  or  removed,  any  part  of  his  prop- 
erty with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them;  or 

(2)  Transferred,  while  insolvent,  any  portion  of  his 
property  to  one  or  more  of  his  creditors  with  intent  to  pre- 
fer such  creditors  over  his  other  creditors;  or 

(3)  Suffered  or  permitted,  while  insolvent,  any  creditor 
to  obtain  a  preference  through  legal  proceedings,  and  not 
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baying  at  least  five  days  before  a  sale  or  final  disposition  of 
any  property  affected  by  such  preference,  vacated  or  dis- 
charged such  preference;  or 

(4)  Made  a  general  assignment  for  the  benefit  of  his 
creditors,  or,  being  insolvent,  applied  for  a  receiver  or  trustee 
for  his  property  under  the  laws  of  a  state,  or  of  the  United 
States;  or 

(5)  Admitted  in  writing  his  inability  to  pay  the  debts 
and  his  willingness  to  be  adjudged  a  bankrupt  on  that  ground. 

Insolvency  is  where  one's  property,  including  his  exemp- 
tions but  excluding  property  fraudulently  transferred,  is  not 
sufficient  to  pay  his  debts. 

The  acts  of  bankruptcy  must  have  been  within  four 
months  prior  to  filing  of  petition* 

§  7.  ProoeediiicB  in  bankroptcyd—  The  several  steps  in 
regular  order  are  as  follows: 

(1)  FUing  the  petition^  either  by  the  debtor  or  the  cre- 
ditors, with  schedule  of  creditors  and  assets,  with  the  clerk 
of  the  U.  S.  District  Court. 

(2)  Appointment  of  a  receiver^  where  necessary,  to 
take  charge  of  the  estate,  pending  the  election  of  a  trustee  by 
the  creditors. 

(3)  Adjudication  in  bankruptcy^  i.  e.,  the  judgment  of 
the  court  that  the  debtor  is  a  bankrupt,  which  is  entered  as  a 
matter  of  course  at  once,  in  case  of  voluntary  bankruptcy. 
Judgment  goes  by  default,  unless  the  debtor  resists  it.  He 
may  defend  that  he  ought  not  to  be  adjudged  a  bankrupt  and 
is  entitled  to  a  trial. 

(4)  Fir8t  meeting  of  creditors^  at  which  they  elect  a 
trustee,  and  examine  the  bankrupt  as  to  assets,  if  desired.  The 
trustee  gives  bond  and  takes  charge  of  the  estate  and  admin- 
isters it.  None  is  necessary  where  there  is  no  estate  above 
exemptions. 

(6)  Proof  of  debts  filed  by  creditors ^  which  are  allowed 
as  a  matter  of  course,  if  no  objections  are  made. 

(6)  Application  for  discharge^  when  the  estate  is  fully 
administered  (see  §  14,  below.) 

(7)  Objections  to  discharge.  Any  creditor  may  file  ob- 
jections to  the  discharge  of  the  bankrupt,  setting  up  as  a  rea- 
son that  he  has  violated  some  provisions  of  the  bankruptcy 
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laws.     If  the  court  sustains  the  objection,  a  discharge  is 
denied.    See  §  14,  below. 

§  8.  Referee  in  bankruptcy. — ^The  case  is  at  once  sent  by 
the  U.  S.  District  Court  to  the  referee,  who  as  a  court  hears 
and  decides  all  questions  of  law  and  fact  in  relation  to  the 
property  or  the  rights  of  the  various  parties,  with  the  right 
of  appeal,  however,  to  court.  The  law  makes  detailed  pro- 
visions for  giving  notice  to  all  creditors,  and  other  persons 
interested  in  the  estate,  of  the  pendency  of  the  proceedings, 
the  declaration  and  payment  of  dividends,  and  other  mat- 
ters, and  provides  methods  whereby  all  persons  interested  may 
be  heard  on  all  subjects. 

§  9L  Proof  of  claims.^  Claims  -  are  proved  by  filing  a 
sworn  statement  of  the  claim  on  a  form  provided  for  the 
purpose.    If  objections  are  made  thereto,  a  trial  is  had. 

§  10.  Priority  of  daims.—  Claims  are  paid  in  the  fol- 
lowing order:  (1)  Taxes;  (2)  claims  for  the  actual  and 
necessary  cost  of  preserving  the  estate  after  the  petition  was 
filed;  (3)  filing  fees  paid  by  creditors  in  voluntary  cases,  and 
expenses  of  reclaiming  property  concealed  or  (fradulently 
transferred;  (4)  cost  of  administering  the  estate,  includ- 
ing fees  and  mileage  paid  to  witnesses,  one  attorney's  fee  of 
a  reasonable  amount  for  the  creditors,  or  for  the  bankrupt, 
in  voluntary  cases;  (5)  wages  due  workmen,  clerks,  traveling 
or  city  salesmen,  earned  within  three  months  prior  to  filing 
of  petition,  not  to  exceed  $300  to  each  claimant;  and  (6)  any 
debt  having  priority  by  the  law  of  any  State. 

§  11.  Comproniiae.p— A  bankrupt  *may  compromise  or 
settle  with  his  creditors  by  a  proceeding  known  as  "compo- 
sition'^,  whereby  if  he  and  a  majority  of  his  creditors  agree 
upon  some  basis  of  settlement,  the  same,  if  approved  by  the 
court,  becomes  binding  upon  all  creditors.  The  compromise 
cannot  be  offered  until  the  debtor  has  furnished  a  full  sche- 
dule of  property  and  debts  and  submitted  himself  to  a  full 
examination  under  oath.  He  must  deposit  the  compromise 
money  with  the  court.  The  trustee,  with  the  approval  of  the 
court,  may  compromise  any  controversy  arising. 

§  12.    Duties  of  Bankraptsw —  The  bankrupt  must : 

(1)    Attend  the  first  meeting  of  creditors,  if  required^ 
and  the  hearing  upon  his  application  for  discharge. 
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(2)  Comply  with  all  the  lawful  orders  of  the  court. 

(3)  Examine  proof  of  claims. 

(4)  Execute  and  deliver  papers  ordered  by  court. 

(5)  Execute  transfers  of  property  situate  in  foreign 
countries. 

(6)  Inform  trustee  of  attempts  to  prove  false  claims. 

(7)  Prepare  and  file  a  schedule  of  his  estate  and  debts 
— ^with  his  petition,  if  a  voluntary  bankrupt,  but  if  an  in- 
voluntary, within  ten  days  after  the  adjudication,  unless  fur- 
ther time  is  granted  by  the  court. 

•  (8)     Submit  to  examinations  and  answer  questions. 

§  13.  Exemptions^— The  bankrupt  law  provides  that  a 
bankrupt  shall  be  entitled  to  those  exemptions  allowed  by  the 
law  of  his  own  state,  which  the  trustee  is  to  set  off  and  turn 
over  to  him. 

§  14.  DUcliarge  in  bankmptcyd — One  may  have  gone 
into  bankruptcy  and  yet  not  be  able  to  plead  the  fact.  It  is 
important  that  he  receives  from  the  court  a  discharge.  Pend- 
ing bankruptcy  proceedings,  all  other  proceedings  against  the 
debtor  are  staved  for  twelve  months  to  see  if  he  is  dis- 
charged.  The  bankrupt  must  apply  for  his  discharge  with- 
in twelve  months  from  the  time  he  is  adjudged  a  bankrupt. 
This  time  may,  for  good  cause,  be  extended  six  months 
longer.  The  application  for  discharge  is  made  by  petition, 
giving  the  creditors  ten  days'  notice  by  mail  of  the  hearing 
for  discharge.  Any  creditor  may  file  objections  to  the  dis- 
charge. He  enters  his  appearance  in  writing  by  the  time  set, 
:and  files  his  objections  ten  days  thereafter. 

A  discharge  may  be  refused  on  any  of  the  following 
grounds:  (1)  Conmiission  of  some  offense  against  the  bank- 
ruptcy act  punishable  by  imprisonment  (see  section  29  of 
Act). 

(2)  Concealment,  destruction  of  books  or  failure  to  keep 
books  or  records,  with  intent  to  conceal  his  financial  condition. 

(3)  Making  false  statements  in  writing  for  the  purpose 
of  obtaining  money. 

(4)  Making  fraudulent  conveyance  within  four  months 
prior  to  filing  petition  in  bankruptcy. 

(5)  Prior  discharge  within  six  years,  in  voluntary 
bankruptcy. 
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(6)  Befusal  to  obey  any  lawful  order  or  answer  any 
material  question  approved  by  court. 

§  15.  What  debU  not  released  or  Aschargedr-The  fol- 
lowing debts  are  not  released  by  a  discharge  in  bankruptcy: 

(1)  Debts  not  provable,  such  as  claims  for  personal 
torts  and  debts  not  owing  prior  to  filing  the  petition. 

(2)  Taxes. 

(3)  Liabilities  growing  out  of  obtaining  money  by  false 
pretenses. 

(4)  Liabilities  growing  out  of  wilful  and  malicious  in- 
juries to  the  person  or  property  of  another. 

(6)     Alimony  due  or  to  become  due. 

(6)  Amounts  owing  for  maintenance  of  wife  or  cliild. 

(7)  Liabilities  for  seduction  and  criminal  conversa- 
tion (or  lewdness). 

(8)  Debts  not  duly  scheduled  in  time  for  proof  and 
allowance,  unless  the  creditor  had  actual  knowledge  of  the 
proceedings  in  time  to  prove  his  claim. 

(9)  Debts  created  by  fraud,  embezzlement,  misappro- 
priation or  defalcalation  while  acting  as  an  officer  or  in  tho 
capacity  of  administrator  or  executor,  guardian,  committee, 
trustee,  etc. 

§  18.  Costa  and  fees^—The  debtor  must  pay  to  the  clerk 
of  the  court  when  the  petition  is  filed,  except  where  not  re- 
quired of  a  voluntary  bankrupt,  in  full  for  all  services,  $15 
for  the  referee,  $5  for  the  trustee,  and  $10  for  the  clerk,  thus 
making  the  filing  fee  $30. 

The  referee  also  receives  25  cents  for  every  proof  of  claim 
filed  for  allowance,  to  be  paid  from  the  estate,  if  any,  and 
one  per  cent,  commission  on  all  disbursements  to  creditors  by 
the  trustee,  or  in  case  of  a  compromise  or  ^^composition",  one- 
half  of  one  per  cent. 

The  trustee,  receiver,  or  marshal  each  also  receives  such 
commissions  as  may  be  allowed  by  the  court,  not  over  six  per 
cent,  on  moneys  in  excess  of  $500  and  less  than  $1,500;  two 
per  cent,  on  moneys  in  excess  of  $1,500  and  less  than  $10,000 ; 
and  one  per  cent,  on  moneys  in  excess  of  $10,000;  or  in  case 
of  a  compromise  or  ^composition"  not  over  one-half  of  one 
per  cent,  of  the  amount  paid  the  creditors.  In  addition  the 
marshall  receives  tlie  same  fees  as  in  other  cases. 
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BANKS  AND  BANKING 

See  Corporations;  Credit  Unions;  Negotiable  Instruments; 
Interest  and  Usury;  Loans  Not  over  $300 

I  1.    Different  kinds  of  banks  and  banking 

(1)  Banks  of  discount  and  deposit 

(2)  Sayings  banks 

(3)  Trust  companies 

(4)  National  banks 

(5)  Prlyate  banks 
I  2.    National  banks 

(1)  How  organized 

(2)  How  state  bank  becomes  a  national  bank 

(3)  Directors  and  ol&cers  of  national  bank 

(4)  Safety  of  national  banks 

(5)  Holding  real  estate  by  national  banks 
%  3.    How  banks  organized  in  Virginia;  costs 

I  4.    General  proTlsions  applicable  to  banks 
4  6.    Special  provisions  applicable  to  banks 

(1)  (General  powers 

(2)  By-laws 

(3)  Directors 

(4)  Kinds  of  business  bank  may  do 

(6)  Holding  real  estate 

(6)  No  loan  on  stock  until  paid  for 

(7)  Greatest  amount  one  person  may  borrow 

(8)  Surplus;  dividends;  undivided  profits 

(9)  Reports  to  State  Corporation  Commission 

(10)  Safety  of  SUte  banks 

(11)  Insolvent  bank  not  to  receive  deposits 

(12)  Inspection  of  banks  by  General  Assembly 

(13)  (General  Assembly  may   repeal   charters   or   modify 

laws — see  Code,  8  4134 

(14)  State  banks  may  be  members  of  Federal  Reserve 

Bank  System 

(15)  Special  provisions  as  to  savings  banks 

(16)  Miscellaneous  provisions  as  to  banks' 

(1)  Why  you  should  have  a  bank  account 

(2)  How  to  open  a  bank  account 

(3)  Deposits 

(4)  Checking  on  bank — see  Checks 

(5)  Taxation  of  banks — see  Taxation  and  Tax 

Bill 

(6)  Where    suits    brought    against    banks — see 

Corporations,  section  11 

(7)  On  whom  and  how  process  or  notice  served 

on  banks — see  Corporations,  section  12 
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(8)  Acknowledgments  of  writings  by  banks — see 

Corporations,  section  14 

(9)  Illegal  circulation  of  currency  or  scrip 

(10)  Rate  of  Interest  banks,  etc.,  may  charge 

(11)  Other  miscellaneous  provisions 

§  1.  Different  lands  of  banks  and  bankings— In  Virginia 
we  have: 

(1)  Banks  of  discount  and  deposit  (Code,  ch.  162)  • 
which  discount  paper  and  lend  money  on  security,  and  receive 
money  on  deposit  subject  to  check,  or  to  be  withdrawn  in 
bulk  in  a  certain  time,  the  bank  usually  allowing  3  or  4  per 
cent,  interest  on  such  time  deposits,  or  do  the  business  of 
banks  of  exchange,  which,  instead  of  paying  money  back  to 
depositors,  make  the  payment  by  drafts  on  other  banks,  with 
whom  they  have  arrangements,  charging  therefor  a  small 
fee  (§  4111). 

(2)  Savings  banks  (Code,  ch.  162),  which  receive  small 
sums  of  money  on  deposijb,  usually  the  earning  of  laborers,  al- 
lowing them  a  small  rate  of  interest. 

(8)  Trust  companies  (ch.  164),  which  (a)  act  as 
agent  for  a  person,  corporation,  city  or  town,  or  state,  for  the 
collection  or  disbursement  of  interest  or  income  or  principal 
of  securities;  (b)  act  as  the  fiscal  or  transfer  agent  of  any 
State,  city  or  town,  body  politic  or  corporate,  as  to  money, 
stocks,  bonds  and  other  evidences  of  debt,  and  act  as  agent 
of  any  corporation,  foreign  or  domestic,  for  uny  lawful 
purpose;  (c)  act  as  trustee  under  a  mortgage  or  bond,  ac- 
cept and  execute  any  other  city,  town  or  corporate  trust;  (d) 
accept  and  execute  trusts  for  married  women;  (e)  act  as 
guardian,  receiver,  or  trustee  of  a  minor,  and  as  depository 
of  any  money  paid  into  court  for  any  one;  (f)  accept  and 
execute  trusts  as  to  estates,  and  (g)  all  trusts  and  powers 
committed  to  them  by  any  person,  corporation,  court  or 
authority;  (h)  act  as  administrator,  executor,  guardian  or 
committee,  or  trustee  of  a  convict;  (i)  guarantee  the  fidelity 
and  diligent  performance  of  their  trusts  by  persons  or  cor- 
porations holding  places  of  private  or  public  profit  or  trust  in 
all  cases  where  individual  bonds  are  not  required  by  law; 
by  any  person  or  corporation  against  loss  or  damage  by  reason 
or  guarantee  or  become  security  (surety)  on  any  bond  given 
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of  any  risk,  assumed  by  assuring  the  fidelity  or  diligent  per- 
formance of  duty  of  any  person  or  corporation,  or  by  guar- 
anteeing or  becoming  surety  on  any  bonds.  (Code,  §  4148,  as 
amended  by  Acts  1920,  p.  551.) 

(4)  National  hanks ^  which  are  organized  under  the  Fed- 
eral law  (see  2,  (1),  below),  and  are  now  the  only  banks  in 
Virginia  which  issue  bank  notes  or  bills  of  their  own,  as  a 
circulating  medium,  instead  of  gold  and  silver. 

(5)  Private  hanks. — By  act  of  January  1,  1910,  private 
banks,  i.  e.,  those  not  incorporated,  but  organized  and  con- 
ducted by  an  individual  or  partners,  are  forbidden  by  law; 
but  the  law  does  not  prevent  a  person,  firm  or  corporation  from 
lending  on  real  estate  and  personal  security,  or  collateral, 
or  the  guaranteeing  the  payment  of  bonds,  notes,  bills,  or 
other  obligations,  or  from  purchasing  or  selling  stocks  and 
bonds  (Code,  §  4130).  The  State  Corporation  Commission 
has  authority  to  examine  the  books  and  business  of  private 
concerns  to  see  if  a  banking  business  is  conducted  contrary 
to  law.  (Code,  §§  4030-1.)  It  is  a  misdemeanor  for  any 
one  not  legally  engaged  in  the  banking  business  to  conduct  a 
banking  business  or  to  use  the  term  "bank,"  "banker,"  "bank- 
ing," "trust,"  or  other  words  indicating  a  banking  or  trust 
company  business,  in  an  office-sign,  letter-head,  or  otherwise. 
(Code,  §§  4131,  4136,  4698.)  But  by  Acts  of  1915,  p.  232, 
as  found  in  sections  77  and  78  of  the  Tax  Bill,  a  "private 
banker"  is  defined  by  the  act  to  be  "any  person  or  firm  en- 
gaged in  the  business  of  receiving  money  on  deposit,  in  lend- 
ing or  advancing  money,  or  in  negotiating  loans  on  notes, 
bonds,  furniture,  or  any  class  of  security  or  securities,  or  in 
discounting,  buying,  or  selling  negotiable  or  other  paper  or 
credits,  commonly  known  as  street  brokers,  whether  at  an 
office  kept  for  the  purpose  or  elsewhere."  He  must  obtain  a 
license,  under  penalty  of  a  fine  of  $100  to  $500  for  each 
offense;  but  this  does  not  apply  to  a  licensed  attorney  at  law 
or  land  or  real  estate  agent  who  negotiates  loans  upon  real 
estate  security.  The  license  tax,  when  the  capital  is  not  over 
$5,000,  is  $50 ;  not  over  $10,000,  $100 ;  not  over  $20,000,  $150 ; 
no  over  $30,000,  $2.50 ;  over  $30,000,  $5  per  $1,000  for  excess 
over  $30,000.     (Tax  Bill,  §§  77, 78.)     See  CredU  Unions. 

If  a  license  tax  is  imposed  "on  the  capital"  alone,  it  is 
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not  only  a  privilege  tax,  but  no  additional  assessment  can  be 
imposed  under  section  8  of  schedule  C.     (124  Va.  138.) 

For  bankers  or  brokers  dealing  in  options  or  futures,  see 
Brokers^  section  7,  (3). 

For  loans  of  not  over  $300,  made  by  bankers,  see  Loans 
Not  Over  $300^  section  10. 

In  modem  banking,  the  functions  of  most  of  the  above 
classes  of  banks  are  combined  in  each  bank. 

The  banking  business  consists  in  dealing  in  money  and 
credit,  and  the  following  are  some  of  the  branches  of  this 
business : 

(1)  Collection^  where  banks  receive  drafts  or  checks  pay- 
able at  different  points,  or  undue  notes,  time  drafts,  and  bills 
of  exchange. 

(2)  Discount^  or  paying  to  the  person  the  proceeds  of  a 
note  or  other  paper  not  yet  due,  deducting  the  interest  till 
maturity. 

(3)  Loans^  which  is  quite  a  fruitful  source  of  revenue  to 
a  bank. 

(4)  Investments^  as,  buying  stocks  or  bonds  for  the  in- 
terest they  bear,  and  selling  same  at  a  profit.  The  chief  ob- 
ject of  a  savings  bank  is  the  collective  investment  of  small 
sums. 

(5)  Agency^  or  acting  as  financial  agents  for  their  cus- 
tomers, investing  their  money  in  various  ways. 

§2.  NatiiMial  banks. —  (1)  Hoio  organized, — Five  or 
more  pei-sons  unite  to  form  a  national  bank.  They  pro- 
vide for  a  capital  stock  and  secure  subscriptions  thereto  in 
amounts  as  follows:  In  cities  over  50,000  persons,  $200,000 
or  more;  in  cities  of  6,000  to  50,000  persons,  $100,000  or  more: 
in  cities  of  3,000  to  6,000  persons,  $25,000  or  more,  provided 
the  Secretary  of  the  Treasury  approves  thereof,  otherwise 
$100,000.  One-half  the  capital  stock  must  be  paid;  the  re- 
mainder to  be  paid  in  instalments  of  at  least  10  per  cent, 
each  month  after  being  authorized  to  commence  business. 
The  stock  must  be  divided  into  shares  of  $100  each,  which  are 
transferable  on  the  books  of  the  bank.  The  organizers  sign  a 
certificate  of  organization,  which  must  contain: 

(a)  The  name  (subje<t  to  the  Comptroller's  approval). 

(b)  The  city,  town,  or  village,  the  county,  and  the  State 
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or  territory  where  its  operations  of  discount  and  deposit  are 
to  be  carried  on. 

(c)  Amount  of  capital  stock  and  number  of  shares. 

(d)  Names  and  places  of  residence  of  the  shareholders 
and  the  number  of  shares  held  by  each  of  them. 

(e)  The  fact  that  the  certificate  is  made  to  comply  with 
the  National  Banking  Law. 

The  certificate  must  be  acknowledged  before  a  judge  or 
notary  public  and  forwarded  to  the  Comptroller  of  the  cur- 
rency, at  Washington,  D.  C,  who,  upon  examining  the  same 
and  finding  it  in  due  form,  authorizes  the  bank  to  do  busi- 
ness as  a  national  bank. 

(2)  How  state  hank  becomes  a  national  bank. — ^The  Fed- 
eral law  provides  that  a  state  bank  may  become  a  national 
l>ank  by  making  articles  of  association  and  certificate  of  or- 
ganization as  above  recited,  except  it  shall  declare  that  two- 
thirds  of  the  owners  of  the  capital  stock  have  authorized 
the  directors  to  make  the  certificate;  the  shares  to  be  for 
the  same  amount  as  before  the  change.  The  certificate  may 
be  executed  by  a  majority  of  the  members.  After  organi- 
zation the  bank  shall  have  the  same  powers  and  privileges 
and  be  subject  to  the  same  duties,  responsibilities  and  rules 
as  other  national  banks.  The  same  amount  of  capital  stock 
is  required  as  of  other  national  banks. 

(3)  Directors  and  officers  of  national  bank, — ^The  stock- 
holders elect  at  least  five  directors,  who  each  must  own  at 
least  ten  shares  of  the  capital  stock.  The  directors  elect  the 
president,  vice  presidents,  and  cashier,  the  latter  being  the 
executive  officer  of  the  bank,  and  he  may  be  assisted  by  a 
paying  teller,  receiving  teller,  note  teller,  discount  clerk,  col- 
lection clerk,  bookkeepers,  check  clerks,  messengers,  etc.,  or 
such  of  them  as  may  be  needed  for  the  purposes  of  the  par- 
ticular bank. 

(4)  Safety  of  national  hanks. — As  a  national  bank  can 
issue  bank  notes  only  to  an  amount  equal  to  the  par  value  of 
the  government  bonds,  which  the  bank  has  deposited  in  the 
U.  S.  Treasury  to  secure  their  payment,  it  is  impossible  for  a 
holder  of  national  bank  notes  to  suffer  any  loss  by  reason  of 
the  bank's  suspension  or  failure.  To  insure  safety  of  deposits 
in  national  banks,  the  Federal  law  provides  for  a  rigid  system 
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of  periodic  inspections  by  bank  examiners.  Furthermore,  in 
ad^tion  to  the  amount  paid  in  on  his  stock,  each  stockholder 
is  personally  liable  to  creditors  of  the  bank  for  his  pro  rata 
share  in  a  sum  not  exceeding  the  par  value  of  his  shares  of 
stock.  Thus,  if  he  has  ten  shares,  he  is  not  only  liable  to  the 
bank  to  pay  in  $1,000,  but  is  liable  to  creditors,  in  case  of  in- 
solvency, for  his  pro  rata  amount  up  to  $1,000. 

(6)  Holding  real  estate  hy  national  hanks. — The  National 
Bank  Act  provides  that  a  national  banking  association  may 
purchase,  hold,  and  convey  real  estate  for  the  following  pur- 
poses, and  for  no  others:  ''(a)  Such  as  shall  be  necessary 
for  its  immediate  accommodation  in  the  transaction  of  busi- 
ness; (b)  such  as  shall  be  mortgaged  to  it  in  good  faith  by 
way  of  security  for  debts  previously  contracted  ("previously" 
is  omitted  as  to  state  banks — see  section  4  (8),  below) ;  (c) 
such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  its  dealings;  (d)  such  as  it 
shall  purchase  at  sales  under  judgment,  decrees,  or  mortgages 
held  by  the  association  or  shall  purchase  to  secure  debts  due 
it.  But  no  such  association  shall  hold  the  possession  of  any 
such  real  estate  under  mortgage,  or  the  title  and  possession 
of  real  estate  purchased  to  secure  any  debts  due  it,  for  a 
longer  period  than  five  years." 

So  a  national  bank  cannot  loan  money  on  real  estate, 
while  a  state  bank  may — see  section  5,  (5),  below.  But  as 
between  the  parties,  the  mortgage  is  good.  The  government, 
however,  may  complain.  National  baiiJcs  may  act  as  fiduciaries 
like  trust  companies.    (Code,  §  4149.) 

§  3.  How  banks  organised  in  Virginia;  costs.— T  hey 
are  organized  like  private  corporations  in  general  (Code,  g 
4098) — see  Corporations^  section  4;  for  costs,  see  section  5. 

Banks  cannot  be  chartered  with  less  than  $25,000  ($15,000 
in  place  of  2,000  or  less;  and  trust  companies  $100,000),  capi- 
tal stock,  and  subscriptions  must  be  paid  in  money  at  not  less 
than  par,  and  at  least  the  minimum  must  be  subscribed,  and 
one-half  of  each  subscription  ($100,000  in  the  case  of  trust 
companies),  paid  in  before  commencing  business,  and  all 
within  a  year.  (Code,  §  4099,  as  amended  by  Acts  1920,  p. 
819;  §  4100,  as  amended  by  Acts  1922;  §  4146.) 

Before  a  bank  commences  to  receive  deposits,  it  must  re- 
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ceive  its  certificate  from  the  State  Corporation  Commission, 
prior  to  issuing  which  the  Commission,  through  its  chief 
bank  examiner,  makes  a  thorough  investigation  to  see  if  all 
the  provisions  of  the  law  have  been  complied  with  and  that 
the  necessary  capital  stock  has  been  subscribed  and  paid  in 
cash  and  that  the  oaths  of  all  the  directors  have  been  taken 
and  filed  according  to  law.  Within  ten  days  after  the  receipt 
of  the  certificate,  the  bank  must  publish  the  certificate  in  a 
local  or  the  nearest  newspaper  for  two  weeks.  Proof  of  such 
publication  must  be  filed  with  the  State  Corporation  Com- 
mission. A  violation  hereof  is  punishable  by  a  fine  from 
$25  to  $100.     (Code,  §  4105,  as  amended  by  Acts  1922.) 

§  4.  General  provisioiu  appKcable  to  banlud — ^They  are 
subject  to  the  general  duties  and  restrictions,  and  have  all  the 
general  powers  contained  in  the  general  provisions  of  the  Code 
as  to  corporations  (Code,  §  3776-3848,  and  Acts  1920,  pp.  489, 
494,  665,  amending  §§  3780,  3846,  3847,  respectively),  unless 
otherwise  provided  in  the  special  chapters  162-4,  as  to  banks 
and  trust  companies  or  are  in  conflict  with  existing  charters  of 
banks.  (Code,  §4098;  §  4129,  as  amended  by  Acts  1920,  p. 
825 ;  §§  4137,  4145,  as  amended  by  Acts  1922.) 

§  5*  Special  proTisioiiis  applicable  to  baflJcs4—(l)  General 
powers. — They  may  adopt  a  common  seal,  make  contracts,  sue 
and  be  sued,  elect  or  appoint  directors,  and  by  its  board  of 
director  appoint  a  president,  vice-president,  cashier,  and 
other  officers,  define  their  duties,  require  bonds  of  them,  or 
dismiss  them  at  pleasure.     (Code,  §  4103.) 

A  state  bank  in  Virginia  cannot  do  business  out  of  the 
State,  nor  can  a  state  bank  of  another  state  do  business  here. 
(Code,  §  4130.) 

Neither  can  a  bank  do  business  in  more  than  one  place, 
but  a  bank  having  a  paid  up  and  unimpaired  capital  stock 
of  $25,000  or  more  may,  by  authority  of  the  State  Corpora- 
tion Commission,  establish  branches,  which  must  bear  only  the 
name  of  the  home  bank.     (Code,  §  4101-2.) 

For  limitation  of  amount  to  be  invested  in  building, 
see  Code,  §  4104,  as  amended  by  Acts  1922. 

(2)  By-latcs. — The  board  of  directors  may  prescribe  by- 
laws not  inconsistent  with  state  or  national  laws,  regulating 
the  manner  of  transferring  stock,  the   general   business  of 
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the  bailk,  and  the  privUeges  granted  it  by  law.  They  may 
be  altered  or  repealed  by  the  stockholders  at  any  annual  or 
general  meeting.     (Code,  §  4106.) 

(3)  Directors. — There  must  be  at  least  five  directors,  a 
majority  of  whom  must  be  citizens  of  Virginia.  Their  num- 
ber may  be  increased  at  any  annual  meeting  of  the  stock- 
holders. (Code,  §4107.)  They  must  hold  at  least  $100  worth 
of  stock.  (Code,  §  4116,  as  amended  by  Acts  1922.)  Each 
director  must  take  the  oath  prescribed  by  section  4117  of  the 
Code,  as  amended  by  Acts  1922.  A  director  must  not  know- 
ingly purchase  or  discount  at  higher  rate  of  interest  any  note 
or  bill  refused  by  the  bank.     (Code,  §  4108.) 

The  directors,  at  their  first  meeting  after  their  election, 
must  elect  a  president  from  their  number,  and  such  other  offi- 
cers as  may  be  prescribed  by  the  by-laws.  The  board  of 
directors  must  hold  a  meeting  at  least  monthly.  (Code,  § 
4109,  as  amended  by  Acts  1922.) 

They  shall  at  least  twice  a  year  cause  an  examination  to 
be  made  of  the  moneys  of  the  bank,  and  a  settlement  to  be 
made  of  the  accounts  of  the  cashier,  a  statement  of  which 
examination  and  settlement  to  be  recorded  with  the  proceed- 
ings of  the  board.  (Code,  §  4110,  as  amended  by  Acts  1920, 
p.  820.) 

(4)  Kinds  of  business  hank  may  do. — A  bank  may,  sub- 
ject to  law,  do  all  things  necessary  to  carry  on  the  business 
of  banking,  by  discounting  and  negotiating  paper,  receiving 
deposits,  buying  and  selling  exchange,  coin  and  bullion,  loan- 
ing money  on  real  estate  and  personal  security,  or  collateral, 
guaranteeing  the  payment  of  bonds,  bills,  notes,  and  other 
obligations,  re-discounting  paper,  and  in  purchasing  and  sell- 
ing all  stocks  and  bonds.  They  may  use  deposits  and  other 
funds,  but  must  maintain  a  reserve  of  at  least  10  per  cent,  of 
its  demand-deposits,  and  at  least  3  per  cent,  of  its  time-de- 
posits. (Code,  §§  4112,  4113,  as  amended  by  Acts  1920,  p. 
820.) 

(5)  Holding  real  estate. — A  bank  may  "purchase,  hold 
and  convey  real  estate,  for  the  following  purposes,  and  none 
other:  (1)  Such  as  is  necessary  for  its  immediate  accommo- 
dation in  the  transaction  of  its  business;  (2)  such  as  is  mort- 
gaged or  otherwise  encumbered  to  it  in  good  faith,  by  way 
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of  security  for  debts  contracted  (^previously'  contracted, 
says  the  Federal  Act).  (3)  Such  as  is  conveyed  to  it  in 
satisfaction  of  debts  previously  contracted  in  the  course  of 
its  dealings;  (4)  such  as  it  shall  purchase  at  sales  under  judg- 
ments, decrees,  mortgages,  or  deeds  of  trust  held  by  it,  or 
purchased  to  secure  debts  due  to  it."  But  no  bank  shall  hold 
the  possession  of  any  real  estate  as  security  for  longer  than 
fifteen  years.  (Code,  §  4114.  See  section  2  (5)  above.)  If 
the  above  is  violated,  the  bank  may  forfeit  its  charter.  A 
third  party  can  derive  no  advantage  from  it.  (98  Va.  530.) 
A  bank  capable  of  receiving  deposits  cannot  invest  in  a 
bank  building  an  amount  greater  than  its  paid  in  capital 
stock  undiminished  by  losses.     (Code,  §  4104.) 

(6)  No  loan  on  stock  until  paid  for. — The  bank  must 
not  make  a  loan  to  a  stockliolder  until  his  shares  are  paid,  for 
in  cash.    (Code,  §  4115.) 

(7)  Greatest  amount  one  person  may  borrow. — No  per- 
son, firm  (including  all  partners,  except  special  partners), 
or  corporation,  is  allowed  to  borrow  more  than  one- fourth  of 
the  capital  and  permanent  surplus  of  a  bank,  unless  author- 
ized by  a  signed  resolution  of  a  majority  of  the  directors,  re- 
corded in  the  minutes;  but  this  does  not  apply  to  discounting 
and  negotiating  in  good  faith  bills  of  exchange  and  com- 
mercial or  business  paper.     (Code,  §  4115.) 

(8)  Surplus;  dividends;  undivided  profits. — ^A  dividend 
may  be  declared  of  the  net  surplus  above  all  expenses,  losses, 
interest  and  taxes;  but  the  capital  must  first  be  paid  in 
full,  and  the  entire  net  profits  must  be  set  aside  as  a  surplus 
fund  until  the  fund  amounts  to  10  per  cent,  of  the  capital 
stock.  Any  losses  in  excess  of  net  undivided  profits  may  be 
charged  to  the  surplus  fund,  but  the  fimd  must  afterwards 
be  reimbursed  from  the  earnings,  and  no  dividend  is  to  be 
declared  or  paid  until  the  surplus  fund  is  fully  restored. 
(Code,  §  4119.) 

(9)  Reports  to  State  Corporation  Commission. — State 
banks  are  required  to  make  annual  statements  to  the  State 
Corporation  Commission,  like  national  banks  are  required  to 
make  to  the  Comptroller  of  Currency,  in  accordance  with 
forms  prescribed.     (Code,  §  4120.) 

(10)  Safety  of  state  hanks. — ^Besides  the  strict  oversight 
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of  state  banks  by  the  State  Corporation  Commission,  to 
whom  they  are  required  to  make  full  and  explicit  sworn  re- 
ports, which  in  condensed  form  are  required  to  be  published 
within  15  days  in  the  local  paper,  the  commission,  without 
previous  notice,  causes  each  bank  to  be  examined  at  least  once 
every  year,  and  provision  is  made  for  special  examinations  on 
request  of  the  directors,  or  stockholders  representing  two- 
fifths  of  the  capital  stocks,  and  of  closing  the  doors  of  the 
bank,  or  putting  it  into  the  hands  of  receivers,  when  thought 
advisable.     (Code,  §  4120.) 

(11)  Insolvent  bank  not  to  receive  deposits. — ^It  is  a  fel- 
ony for  a  bank  or  banking  institution  to  receive  deposits, 
when  knowing  the  bank's  insolvency.     (Code,  §  4124.) 

(12)  Inspection  of  banks  by  General  Assembly. — This 
may  be  done  at  any  time,  by  a  joint  committee,  a  committee 
of  either  house,  or  one  or  more  commissioners  appointed  by 
the  body.     (Code,  §  4188.) 

(13)  General  Assembly  mm/  repeal  charters  or  modify 
laws. — See  Code,  §  4134. 

(14)  State  banks  may  be  members  of  Federal  Reserve 
Bank  System. — See  Code,  §  4135. 

(15)  Special  provisions  as  to  savings  banks. — The  direc- 
tors may  receive  money  on  deposit  and  grant  certificate  there- 
for; but  no  certificate  is  to  be  for  less  than  $1.00,  and  it  may 
buy,  sell,  draw,  or  negotiate  bills  of  exchange.  The  pay- 
ment of  a  certificate  of  deposit  may  be  enforced  by  warrant 
or  motion  with  10  per  cent  interest  on  whole  amount  due. 
Their  funds  may  be  invested  in  or  loaned  on  stocks  or  real 
estate,  or  be  used  in  purchasing  or  discounting  bonds,  bills, 
notes,  or  other  paper;  but  no  due  paper,  other  than  Federal, 
state,  or  corporation  bonds,  shall  be  purchased  at  less  than 
the  full  value  thereof,  and  no  paper  not  due,  other  than  such 
bonds,  shall  be  bought  or  discounted  at  more  than  one-half 
of  one  per  cent,  per  annum,  but  the  interest  may  be  received 
in  advance.     (Code,  §§  4141-3.) 

The  capital  stock  of  any  such  bank  may  be  increased 
from  time  to  time  to  the  maximum  prescribed  in  its  charter. 
(Code,  §  4144.) 

I  6.  Miaedlaneous  provisions  as  to  banks^— (1)  Why 
you  shovld  have  a  bank  account. — A  modem  business  man  can 
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scarcely  do  business  without  a  bank  account.  The  following 
are  some  of  the  reasons  why  a  person  should  have  an  account 
with  some  bank:  (1)  Because  there  his  money  is  safely  kept. 
(2)  It  is  a  time-saver  and  convenient,  for  when  you  receive 
money  you  can  deposit  it  in  bank,  and  when  you  pay  it  out 
you  can  draw  checks  for  the  amount.  A  check  is  the  cheapest 
way  to  send  money.  (3)  He  can  leave  his  notes  with  the  bank 
for  collection,  and  so  is  relieved  of  giving  notice  to  endorsers. 
(4)  He  can  make  his  own  notes  and  bills  payable  at  his  own 
bank.  (5)  In  counting  money,  one  runs  a  risk  of  making  a 
mistake,  which  he  avoids  when  he  draws  a  check.  Banks  sel- 
dom make  a  mistake ;  if  they  do,  it  is  either  detected  by  them 
in  footing  up  their  accounts,  or  is  discovered  by  you  on  com- 
parison of  the  paid  checks  returned  and  your  check  stubs,  in 
connection  with  the  bank's  monthly  statement  to  you.  (6) 
A  bank  account  is  useful  when  a  payment  is  disputed,  and  is 
a  valuable  record  of  your  income  and  expenditure.  (7)  If 
you  do  business  with  a  bank,  they  will  more  readily  loan  you 
money,  renew  and  carry  your  notes,  and  accommodate  you  in 
various  ways.  (8)  To  have  bank  connection,  puts  you  in 
touch  with  the  business  affairs  of  the  community,  and  edu- 
cates you  to  a  broader  idea  of  business,  and  business  methods. 
(9)  A  bank  connection  also  gives  you  the  benefit  of  the  bank's 
experience,  knowledge,  and  advice  pertaining  to  investments 
and  other  matters. 

(2)  How  to  open  a  hank  account, — Get  some  one  to  in- 
troduce you  to  the  cashier,  who  will  have  you  to  sign  your 
name  in  the  "Signature  Book,"  so  it  will  be  recognized  when 
signed  to  your  checl^s.  You  then  make  your  deposit,  and 
the  bank  gives  you  a  deposit,  bank,  or  pass  book,  as  it  is 
variously  called,  or  a  bunch  of  deposit  tickets  or  blanks,  and 
also  furnishes  you  check  book. 

(3)  Deposits. — ^A  deposit,  subject  to  check  is  a  general 
deposit.  A  special  deposit  is  where  the  same  identical  funds 
are  to  be  returned.  "Where  the  deposit  is  made  for  a  par- 
ticular purpose,  it  is  called  a  special  deposit. 

Where  money  is  deposited,  subject  to  check,  the  depositor 
receives  a  "deposit  ticket,"  signed  by  the  cashier,  or,  it  is 
entered  in  the  deposit,  pass,  or  bank  book.  If  the  deposit  is 
made  for  safekeeping,  or  for  interest,  the  money  to  be  re- 
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turned  on  call  or  at  a  stated  time,  a  "certificate  of  deposit" 
is  given  the  depositor,  which  may  be  transferred  like  nego- 
tiable paper. 

The  bank  has  a  lien  upon  deposits  for  the  depositor's 
overdrafts  or  other  indebtedness. 

If  a  depositor  makes  a  note  payable  at  bank,  the  bank 
may,  it  seems,  pay  the  same  out  of  his  deposits. 

A  bank  may  transfer  a  deposit  of  a  person  who  has  died 
(after  two  weeks  from  his  death),  or  of  an  infant  or  lunatic, 
to  his  administrator,  executor,  guardian,  curator,  or  commit- 
tee, upon  presentation  of  a  court  letter  or  certificate  showing 
his  qualification.  When  the  amount  of  a  deceased  person  does 
not  exceed  $300,  and  there  is  no  administrator  or  executor, 
a  bank  or  an  employer  may,  after  120  days,  pay  the  money  to 
his  next  of  kin,  who  receipts  therefor.  Until  notice  of  such 
death  and  two  weeks  thereafter,  the  bank  may  pay  checks  of 
such  deceased  person.  (Code,  §  4125,  as  amended  by  Acts 
1920,  p.  21 — merely  correcting  a  printer's  out;  and  Acts 
1922.) 

A  minor  may  deposit  his  money  in  bank  and  check  on  it 
or  receive  it  back  and  receipt  therefor,  like  any  other  person. 
(Code,  §  4126.) 

A  deposit  under  the  names  of  two  or  more  persons, 
payable  to  either,  or  to  either  survivor,  may  be  paid  to  either, 
whether  the  other  be  living  or  not,  and  his  receipt  is  a 
sufficient  discharge  for  the  bank.  (Code,  §  4127.) 

Where  a  safety  deposit  box  is  under  the  name  of  two  or 
more,  with  right  of  access  to  either  or  the  survivor,  either 
may  move  the  contents.     (Code,  §  4128.) 

The  board  of  directors  of  trust  companies  may  prescribe 
conditions  for  making  and  withdrawing  deposits.  (Code, 
§  4147.) 

For  limitation  for  recovery  of  deposits,  see  §  5810. 

(4)  Checking  on  hank. — See  Checks. 

(6)  Taxation  of  hanks. — See  Taxation  and  Tax  Bill. 

(6)  Where  suits  hrought  against  hanks. — See  Corpora- 
tions^ section  11. 

(7)  On  whom  and  how  process  or  notice  served  on  hanks. 
— See  Corporations^  section  12. 


204  BANKS  AND  BANKING 

(8)  Ackiiowledgnients  of  writings  by  banks. — See  Cor- 
porations^ section  14. 

(9)  Illegal  circulation  of  currency  or  script. — Issuing  or 
passing  notes,  script,  or  other  writings,  as  currency,  without 
authority  of  law,  is  a  misdemeanor.  (Code,  §§  4136,  4698, 
4704.) 

And  such  and  all  contracts  as  securities  for  such  dealings 
are  void,  etc.     (Code,  §§  4150-3.) 

(10)  Rate  of  interest  banks^  etc.^  may  charge. — A  licensed 
banker  or  broker,  or  any  corporation  authorized  by  law  to 
make  loans,  or  to  purchase  or  discount  bills,  notes,  or  other 
paper,  may  loan  money  or  discount  such  paper  at  not  over 
one-half  of  one  per  cent,  for  30  days  (i.  e.,  6  per  cent  for 
360  days),  and  may  charge  a  minimum  loan  or  discount  fee 
of  50  cents  on  loans  or  discounts  for  30  days  or  more,  and 
may  receive  such  interest  in  advance.  (Code,  §  5553;  see 
Interest  and  Usury.) 

Under  the  ^^small  loan  law,"  a  banker  may  charge  3V^ 
per  cent,  for  30  days  (or  42  per  cent,  per  anniun!)  on  loans 
over  $50  and  not  over  $300,  or  5  per  cent,  for  30  days  (or 
60  per  cent,  per  annum!),  where  the  loans  are  not  secured  in 
real  estate  by  mortgage  or  deed  of  trust.  See  Loans  Not  Over 
$300,  section  10. 

Or,  as  a  broker,  he  may  charge  brokerage  for  negotiating 
or  obtaining  loans  upon  real  estate  security.  See  Brokers, 
section  7,  (2). 

(11)  Other  miscellaneous  provisions. — See  §  1484  (how 
often  weights  and  measures  proved  and  sealed ;  §  1485  (tender 
of  gold  weighed  with  weights  not  sealed) ;  §§  2157,  4120  (as 
State  depositories) ;  §  2165  (payments  to  State  Treasury  by 
checks  and  certificates  of  deposit) ;  §  5348  (transfer  to  foreign 
personal  representative  of  capital  shares  of  stock) ;  §  2223 
(failing  to  furnish  statement  to  examiners  of  records) ;  §  4610 
(penalty  for  handling  drafts  in  payment  for  intoxicating  li- 
quors) ;  §4430  (punishment  for  breaking  or  entering) ;  §  4438 

(punishment  for  burning  or  destroying) ;  Acts  1918,  p.  121 
(as  to  public  holidays,  §  5758,  adding  Jefferson  Davis  day) ; 
Acts  1918,  p.  430,  and  Acts  1919,  p.  129  (providing  for  the 
disposition  of  old  deposits  or  accounts). 
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BASTAKDS 

I  1.  Definition 

I  2.  As  to  support  of  bastards 

I  3.  Custody  of  bastards 

I  4.  As  to  bastards  inheriting  property 

§  1.  De6iutioiLr—  At  common  law,  a  bastard  was  one  be- 
gotten and  bom  out  of  lawful  wedlock,  or  in  wedlock,  but 
owing  to  the  absence  of  the  husband  or  otherwise  it  was  im- 
possible for  him  to  be  its  father;  but  by  statute  in  Virginia, 
the  following  persons  (bastards  at  common  law)  have  been 
declared  legitimate:  (1)  Where  the  child  is  born  out  of  wed- 
lock but  the  parents  afterwards  marry,  and  is  before  or  after 
marriage  recognized  by  thei  father  (Code,  §  6269) ;  (2) 
where  the  marriage  is  declared  illegal  or  is  dissolved  (Code, 
§  6270). 

§  2.  As  to  support  of  bastaitb^^  The  law  requiring  a 
putative  father  to  support  his  bastard  child,  was  repealed  in 
1874 

§  3.  Costody  of  bastards**  The  mother  is  the  natural 
guardian  of  her  bastard  child,  and  is  entitled  primarily  to  its 
care  and  custody. 

§  4.  As  to  bastard  inheriting  property w —  By  s  t  at  u  te, 
bastards  are  ^^capable  of  inheriting  and  transmitting  in- 
heritance on  the  part  of  their  mother,  as  if  lawfully  begotten. 
And  the  children  of  parents  one  or  both  of  whom  were  slaves 
at  and  during  the  period  of  cohabitation,  and  who  were 
recognized  by  the  father  as  his  childen,  and  whose  mother 
was  recognized  by  such  father  as  his  wife,  and  was  cohabi- 
tated  with  as  such,  and  their  descendants,  shall  be  as  capable 
of  inheriting  any  estate,  whereof  such  father  may  have  died 
seized  or  possessed,  or  to  which  he  was  entitled,  as  though 
such  children  had  been  born  in  lawful  wedlock".  (Code, 
§  5268.)  In  other  cases,  a  bastard  cannot  inherit  from  the 
father. 
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BEES 

If  bees  leave  the  owner's  hive,  he  continues  to  own  them 
as  long  as  he  can  keep  them  in  sight  and  identify  them,  even 
though  they  settle  on  a  tree  on  another's  land.  As  between  the 
owner  of  land  and  a  stranger,  bees  and  their  honey  found 
thereon,  belong  to  the  owner  of  the  land.    (3  Min.  Inst.  8.) 


BEGGING 

See  Vagrants 

An  overseer  of  the  poor,  or  the  sergeant  or  other  proper 
officer  of  a  town  that  provides  for  its  own  poor,  must  prevent 
a  person  from  going  about  begging  or  staying  in  any  street 
or  other  place  to  beg ;  after  notice  thereof,  the  officer  is  liable 
to  a  fine  of  $10,  recoverable  by  motion,  after  ten  days'  notice, 
before  a  justice,  one-half  going  to  the  informer.  Such  beggar 
must  be  sent  to  the  poorhouse,  or  to  be  removed  to  his  proper 
county,  town,  or  state.    (Code,  §  2804.) 


BENEVOLENT  ASSOCIATIONS 

§  1.  How  charter  for  obtained 

§  2.  Conveyance,  trustees,  and  suits 

§  3.  Exemption  of  property  from  taxation 

I  4.  Suits  by  and  against  unincorporated  associations  or  orders 

§  L  How  charter  for  obtained. — See  Corporations^  sec- 
tion 4,  6th  class. 

§  2.  Conveyance,  truttees,  and  toita.— By  section  47 
of  the  Code:  "When  any  conveyance  of  land  has  been  or  shall 
be  made  to  trustees  for  the  use  of  any  society  of  Freemasons, 
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Odd  Fellows,  Sons  of  Temperance,  or  any  other  benevolent  or 
literary  association,  or  school  league,  or  if  without  the  inter- 
vention of  trustees  such  conveyance  has  been  made  since  the 
thirty-first  day  of  March,  1848,  or  shall  be  hereafter  made  for 
such  use,  sections  39,  42,  45,  and  46  (as  to  trustees  and  suits — 
Bee  sections  4  and  6,  under  Church  and  Church  Property)^ 
shall  be  construed  as  if  they  were  expressly  made  applicable 
to  such  association." 

The  trustees  cannot  take  or  hold  for  such  association  over 
2  acres,  nor  for  any  other  use  than  as  a  place  of  meeting  and 
for  the  education  and  maintenance  of  children  charitably  pro- 
vided for  by  them;  except  that  a  school  may  in  addition  to 
the  2  acres  held  by  the  trustees,  hold  not  over  10  acres  as  a 
home  for  the  principal  of  the  school  for  which  the  league  is 
named.  (Code,  §  48.)  Such  association  may  acquire  books 
or  furniture,  and  trustees  may  be  appointed  therefor.  (Code, 
§  49.) 

§  3.  Exemptions  of  property  from  tazationv—  Real  and 
personal  property  used  exclusively  for  lodge  purposes  or 
meeting  rooms,  with  adjacent  land  necessary  for  the  con- 
venient use  of  the  buildings  for  such  purposes,  are  exempt 
from  taxation.     (Va.  Const.  §  183;  Code,  §§  2272,  2801.) 

§  4.  Suits  by  and  against  unincorporated  associations  or 
Suits  and  Actions^  section  3. 


BICYCLES 

I  1.    How  to  pass  person  on  road 

I  2.    Riding  bicycles  or  motor  cycle  on  sidewalk 

I  3.    Motor  vehicles — see  Automobile  Law 

§  L  How  to  pass  person  on  road« —  A  person  riding  a 
bicycle,  on  meeting  or  overtaking  a  vehicle  or  wagon  or  per- 
son on  horseback,  must  use  all  proper  care  in  passing  to  pre- 
vent frightening  the  horses,  and  if  they  appear  to  be  fright- 
ened, he  shall  dismount  and  stop,  in  order  to  prevent  acci- 
dent from  such  fright.    If  he  fail  to  do  so,  he  may  be  fined 
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$2  to  $5,  and  is  liable  for  all  damages  resulting  from  his  neg- 
lect or  want  of  proper  care.    (Code,  §  4786.) 

§  2.  Ridiiig  bicycle  or  motor  cycle  on  sidewalk.  To  use 
or  ride  a  bicycle  or  motor  cycle  upon  a  sidewalk  along  a  high- 
way through  an  unincorporated  town  or  village,  is  forbidden 
under  penalty  of  a  fine  from  $5  to  $25.    (Code,  §  4738.) 

§  3.    Motor  vdiicle8.^See  Automobile  Law, 


BIGAMY 


I  1.    Definition 

I  2.    Punishment 

I  3.    Form  of  "description"  in  warrant  or  Indictment 

§  1.  Definttioiu—  Bigamy  is  where  a  person,  being  al- 
ready married,  marries,  during  the  life  of  the  former  hus- 
band or  wife,  another  person  in  this  State,  or  if  the  mar- 
riage with  such  other  person  take  place  out  of  the  State,  he 
thereafter  cohabits  with  such  other  person  in  the  State;  but 
this  does  not  apply,  (1)  where  the  former  spouse  has  been 
continually  absent  for  seven  years  and  not  known  to  be  liv- 
ing during  that  time;  (2)  nor  to  a  pers3n  who  can  show  that 
the  second  marriage  was  contracted  in  good  faith  under  a  rea- 
sonable belief  that  the  former  consort  was  dead;  nor  (3) 
where  a  person  has  been  divorced  from  the  bond  of  the  for- 
mer marriage;  nor  (4)  where  the  former  marriage  was  void 
(Code,  §§  4538-9).  "Being  married"  means  legally  married, 
and  does  not  apply  where  the  first  marriage  is  bigamous,  or 
where  a  white  person  and  a  negro  are  married,  or  where  the 
husband  is  under  fourteen  and  the  wife  under  twelve  years  of 
age,  and  they  separate  and  do  not  cohabit  together,  or  other 
case  in  which  the  marriage  is  absolutely  void  (Code,  §§  4538, 
6087-90). 

"Marry  another  person"  means  to  go  through  a  form  of 
marriage,  recognized  by  the  law  as  binding. 

If  after  seven  years  absence,  the  truant  Enoch  Arden 
should  return,  he  has  priority  over  the  one  acting  in  his 
stead  during  his  absence,  should  he  care  to  assert  his  rights. 
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§  2.    Pmisliment.— The  punishment  of  bigamy  is  peni- 
tentiary from  3  to  8  years.    (Code,  §  4538.) 

§  3.    Form  of  "daia'iplicm**  in  warrant  or  indictment. 

No.  1.     BlOAMT  WHERK  the  SbOOND  BftABBIAOB  IS  IN  THS  STATB. 

(Code,   §1   4638-9.) 
desgbiption: 
"did  telonloasly  marry  and  take  to  wife  one  M.  S.,  he  the  said  C.  D. 
haTlng  before  married  and  taken  to  wife  one,  N.  0.,  who,  at  the 
time  of  sach  marriage  of  the  said  C.  D.  and  M.  S.,  was  the  lawful 
wife  of  the  said  C.  D.  and  was  then  living." 


No.  2.    BiOAMT  Whcbb  the  Sboono  Mabbiaoe  is  Without,  and  These 

IS  Cohabitation  Within,  thb  State. 

(Idem.) 
descbiftion: 
"did  feloniously  eohablt  and  live  with  one  M.  S.,  whom  he  had  be- 
fore feloniously  married  and  taken  to  wife  in  the  state  of  North  Caro 
lina,  he  the  said  C.  D.,  before  such  marriage  with  the  said  M.  S., 
haying  married  and  taken  to  wife  one  N.  0.,  who,  at  the  time  of 
sudi  marriage  of  the  said  C.  D.  and  M.  S.,  was  the  lawful  wife  of  the 
said  C.  D.  and  was  then  living." 


BILL  OF  LADING 

I  1.    Definitions 

I  2.    When  a  transfer  of  bill  of  lading  is  a  transfer  of  the  goods 

I  8.    Two  kinds  of  bills  of  lading 

§•  1.  Definition^— A  bill  of  lading  is  a  receipt  (issued  in 
duplicate,  upon  request)  from  a  transportation  company  for 
goods  to  be  shipped  to  some  given  destination,  showing  the 
name  of  the  shipper,  called  the  consignor,  and  the  name  of 
the  person  to  whom  the  goods  are  sent,  called  the  consignee, 
the  character  or  kinds  of  goods,  their  class  of  freight,  their 
weight,  and  the  rate  charged  for  their  transportation,  in 
which  is  also  incorporated  the  contract  between  the  parties  as 
to  the  liability  of  the  company,  etc.  So  it  is  both  a  receipt 
and  a  contract.    (See  Code,  §§  3915,  8917,  8926,  8929.) 


I 
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§  2.  When  a  transfer  of  bill  of  lading  is  a  transfer  of 
the  goodsw-^  The  bill  of  lading  represents  the  goods,  and  a 
transfer  or  assignment  of  it  by  the  shipper  by  indorsement,  is 
a  transfer  of  the  title  to  the  goods,  so  long  as  they  are  being 
shipped;  but  the  assignee  takes  subject  to  such  prior  liens  as 
may  be  against  the  goods.  But  the  mere  fact  of  shipment, 
or  consignment,  as  it  is  called,  does  not  vest  an  absolute  title 
in  the  consignee ;  his  title  is  not  complete  until  the  bill  of  lad- 
ing comes  into  his  hands.  If  the  bill  of  lading  makes  the 
goods  deliverable  to  the  shipper's  order  the  title  prima  facie 
does  not  pass  to  the  consignee,  especially  the  title  does  not 
pass  where  the  shipper  attaches  a  sight  draft,  or  where  a  draft 
is  drawn  on  the  consignee,  which  is  discounted  at  bank,  at 
least  not  until  the  draft  is  accepted  or  paid.  Where  a  sight 
draft  is  attached,  the  consignment  is  made  to  the  shipper  him- 
self, with  instructions  to  deliver  the  goods  to  the  purchaser 
upon  payment  of  the  draft,  and  presentation  of  the  bill  of 
lading,  properly  indorsed. 

The  shipper  may  in  case  of  the  purchasers  insolvency, 
stop  the  goods  while  being  shipped,  provided  it  is  done  bef  oi 
the  bill  of  lading  is  transferred  to  a  bona  fide  purchaser. 
(See  various  common  law  authorities.) 

§  3.  Two  kinda  of  bills  of  lading. —  There  are  two  kinds 
of  bills  of  lading,  (1)  a  ''straight  bill",  which  reads,  "con- 
signed to",  and  (2)  an  "order  bill,"  which  reads,  "consigned 
to  order  of,"  and  has  this  clause:  "The  surrender  of  this 
original  order  bill  of  lading  properly  endorsed  shall  be  re- 
quired before  the  delivery  of  the  property."  The  "order  bill," 
by  the  Uniform  Bills  of  Lading  Act  in  several  states,  but 
not  in  Virginia  as  yet,  is  made  negotiable,  and  there  is  much 
law  in  respect  thereto,  contained  in  said  act. 
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For  statute  as  to,  see  Code,  §§  6090,  6816,  6887,  6395. 
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BILL  OF  SALE 

See  Conditional  SdU^  or  Reservation  Title  or  Lien 

I  1.    Definition  of  bill  of  sale 

I  2.    When  bill  of  sale  necessary 

I  3.    Useful  forms  under  "Bill  of  Sale" 


§  1.  Definitioii  of  bill  of  sale.— A  bill  of  sale  is  a  writ- 
ing usually  under  seal,  by  which  one  person  transfers  his 
right  to  or  interest  in  personal  property  to  another.  In  most 
instances,  however,  such  transfer  is  made  by  delivery  of  pos- 
session without  a  writing.  A  transfer  of  real  estate  is  made 
by  what  is  usually  called  a  "deed,"  while  that  of  personal 
property,  "a  bill  of  sale." 

§  2.  When  bOl  of  sale  necessary.^-  Where  it  is  desired 
to  know  precisely  the  several  items  sold  there  should  be  a 
memorandum  thereof,  and  where  any  question  as  to  title  may 
be  raised  by  a  creditor  or  other  third  person,  it  would  be  well 
to  have  the  sale  in  writing  and  recorded.  By  section  5192  of 
the  Code,  it  is  provided  that  "every  bill  of  sale  or  contract 
for  the  sale  of  goods  and  chattels  when  the  possession  is  al- 
lowed to  remain  with  the  seller,  shall  be  void,  both  at  law 
or  in  equity,  as  to  purchasers  for  value  and  without  notice 
to  creditors";  but  by  section  6193,  if  such  bill  of  sale  be 
recorded  it  is,  as  against  creditors  and  purchasers,  as  valid, 
"as  if  possession  had  completely  passed  at  the  time  of  such 
admission  to  record;"  and  section  5194  as  amended  by  Acts 
1922  provides  that  a  bill  of  sale  on  a  contract  for  the  sale  of 
goods  and  chattels,  where  the  possession  is  allowed  to  remain 
with  the  grantor,  "shall  be  void  as  to  all  purchasers  not  parties 
thereto,  and  lien  creditors,  until  and  except  from  the  time 
it  is  duly  admitted  to  record  and  indexed." 

A  "purchaser"  here  is  not  only  one  who  has  bought,  but 
one  who  has  obtained  a  lien  by  contract,  as,  a  deed  of  trust. 
a  reservation  lien,  crop  lien,  and  the  like;  and  a  "creditor" 
under  sections  5192-3,  above,  is  not  one  in  the  popular  sense, 
or  a  "general  creditor,"  but  one  having  a  lien  imposed  by  law, 
as,  an  execution,  attachment,  and  the  like  (M's.  Keal  Prop., 
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§§  1171-2,  1404,  1406) ;  but  under  section  5194,  above,  he  is  a 
general  or  lien  creditor. 

As  to  gifts  of  personal  property,  they  are  void,  even  as 
between  the  parties,  unless  by  deed  or  will,  or  unless  posses- 
sion passes,  and  where  the  parties  reside  together,  possession 
thereof  is  not  sufficient,  but  a  deed  or  will  is  necessary.  (Code, 
§  5142.)  Of  course,  as  against  existing  creditors  a  gift  is 
fraudulent  and  void,  and  ^^creditors'^  is  here  used  in  the 
popular  and  lien  sense.  See  Gifts  of  Personal  Property^  and 
Fradulent  and  Voluntary  Conveyances. 

§  3.    Useful  fonm  under  ""BUI  of  Sale.'' 

No.  1.    Bnx  OF  Sale. 
(Code.  I  5194.) 

Know  aU  men  by  these  presents,  that  I,  C.  C,  ot ,  in 

consideration  of  the  sum  of doUars  to  me  In  hand  iMkld  by 

D.  D.,  of ,  at  and  before  the  sealing  and  deUvery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowledged,  do  hereby  bargain, 
sell,  assign,  and  deliver  unto  the  said  D.  D.  the  goods  and  chattels 
following,  namely,  (describe  the  particulars  of  the  goods  sold).  To 
have  and  to  hold  the  said  goods  and  chattels  unto  the  said  D.  D.,  and 
his  assign  forever.  And  I,  the  said  C.  C.  for  myself  and  my  heirs,  do 
covenant  with  the  said  D.  D.,  and  his  assigns,  that  the  said  goods 
and  chattels  are  sound,  and  of  good  merchantable  quality  (state  the 
warranty  of  quality  as  it  was  made) ;  and  further,  that  I  will  war- 
rant the  title  to  the  said  goods  and  chattels  to  the  said  D.  D.,  and 
his  assigns  forever,  free  from  the  claims  of  all  persons  whatsoever. 

Witness  my  hand  and  seal.  this,  the day  of .  192... 

C.  C.    (SEAL.) 


BILLS  OF  EXCHANGE,  OR  DRAFTS 

§  1.  Definition 

I  2.  Different  from  a  mere  order 

I  3.  Kinds  of  bills  of  exchange 

§  4.  Bills  in  a  set 

I  5.  Acceptance,  presentment,  protest,  pajrment.  etc 

I  6.  Use  and  convenience  of  drafts 

I  7.  Fraudulent  use  of  drafts — see  Checks,  section  7 

I  8.  Forms  under  "Bills  of  Exchange" 

§  1.    Defiiiitioii.F— A  bill  of  exchange,  commonly  called 
"a  draft "  is  an  Drder  drawn  by  one  person  called  the  drawer, 


BILLS  OF  EXCHANGE,  OR  DRAFTS  218 

in  favor  of  another  person,  called  the  payee,  upon  a  third, 
called  the  drawee,  and  if  he  accepts  it,  he  is  called  the  accep- 
tor. Technically,  ^'A  bill  of  exchange  is  an  unconditional 
order  in  writing  addressed  by  one  person  to  another,  signed 
by  the  person  giving  it,  requiring  the  person  to  whom  it  is 
addressed  to  pay  on  demand  or  at  a  fixed  or  determinable 
future  time  a  sum  certain  in  money  to  order  or  to  bearer" 
(Code,  §  5688),  and  this  includes  a  "sight  draft."  It  may 
be  addressed  to  two  or  more  drawers  jointly,  but  not  succes- 
sively (Code,  §  5690).  They  are  used  to  adjust  accounts  or 
draw  credit  from  one  place  to  another  without  the  actual 
transfer  of  funds.  "A  check  is  a  bill  of  exchange  drawn  on 
a  bank,  payable  on  demand"  (Code,  §  5747)— see  Checks. 

A  bank  draft  is  a  bill  of  exchange  payable  on  demand, 
drawn  by  one  banker  or  bank  upon  another  to  the  order  of 
a  person  named  therein. 

§  2.  DiflFerent  from  a  mere  orders — If  the  order  is  con- 
ditional, or  no  time  of  payment  is  fixed,  or  is  payable  out  of 
a  particular  fund,  or  is  not  payable  to  order  or  bearer,  it  is  not 
a  bill  of  exchange,  and  is  not  negotiable.  A  bill  of  exchange 
does  not  operate  as  an  assignment  of  funds  in  the  hands  of 
the  drawee  (Code,  §  5689;  see  122  Va.  10;  102  Va.  753.) 
But  where  an  order  is  drawn  upon  a  particular  fund  it  does 
operate  as  an  assignment.    See  Assign/ment. 

§  3.  Kinds  of  bill  of  ezdiange.—- There  are  two  kinds, 
inland  and  foreign;  inland,  where  the  bill  ^4s  or  on  its  face 
purports  to  be,  both  drawn  and  payable  within  this  State; 
any  other  bill  is  a  foreign  bill.  Unless  the  contrary  appears 
on  its  face,  it  is  treated  as  an  inland  bill.    (Code,  §  5691.) 

§  4  Bilk  in  a  seL^Sometimes,  especially  in  the  case 
of  foreign  bills,  in  order  to  secure  prompt  arrival,  bills  are 
drawn  in  sets,  usually  three,  similarly  drawn,  numbered  one, 
two,  and  three  and  referring  to  each  other.  The  three  parts 
constitute  but  one  bill.  The  drawee  accepts  the  first  one  re- 
ceived.   For  the  law  as  to  biUs  in  a  set,  see  Code,  §§  5740-5. 

§  5.  Aoceptance,  presentment,  protest,  pajrment,  etc^ — 
For  the  law,  as  to  acceptance,  presentment  for  acceptance, 
protest,  acceptance  for  honor,  and  payment  for  honor,  see 
Code,  §§  5694,  etc.  See  also.  Negotiable  Instruments.  Pro- 
test of  an  inland  bill  is  not  necessary  in  order  to  hold  the 
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drawer  and  indorsers  (Code,  §  5714) ;  but  it  is  convenient  tj 
prove  dishonor,  and  notice  to  endorsers. 

§  ft.  Use  and  conTenience  of  drafts*— Bills  of  exchange, 
or  drafts,  are  drawn  by  merchants  upon  each  other  to  raise 
money,  or  collect  or  settle  accounts.  For  instance,  a  mer- 
chant shipping  a  large  quanity  of  goods  to  another  to  sell  on 
commission,  usually  draws  a  draft  on  the  party  for  a  part  of 
the  cost,  and  sells  it  at  bank,  or  passes  it  to  another  merchant 
in  the  course  of  business  by  indorsement.  This  is  called  a 
mercantile  draft  to  distinguish  it  from  a  bank  draft,  which 
is  called  "exchange".  Oftentimes  the  shipper  desires  a  por- 
tion or  all  the  money  on  delivery  of  the  goods.  In  this  case, 
he  attaches  to  the  bill  of  lading  a  sight  draft,  and  deposits 
the  same  in  his  home  bank  for  collection,  who  collects  it 
through  a  bank  where  the  drawee  lives  or  does  business.  The 
shipper  should  notify  the  drawee  by  mail,  so  he  may  be  pre- 
pared to  pay  the  draft  when  it  arrives.  A  draft  may  also  be 
drawn  payable  so  many  days  after  date.  Sight  or  time  drafts 
may  likewise  be  attached  to  other  papers. 

§  7.    Fraudulent  use  of  drafts^ — See  Cheeks^  section  7. 

§  8.    Forms  under  ^'BiUs  of  Exchange." 

No.  1.    INLA.ITD  Bill  of  Exchange. 

Driver,  Va.,  Nov.  12,  1921. 
9500. 

At  sight  (or days  after  sight,  or  as  the  case  may  be),  pay  to 

B.  C.  (or  B.  C,  or  order,  or  to  B,  C.  or  hearer,  or  to  hearer),  five  hun- 
dred dollars,  value  received,  and  charge  to  the  account  of 

To  Mr.  A.  P.,  Pulaski,  Va.  S.  N. 


No.  2.     Foreign  Bill  of  Exchange. 

Capron,  Va.,  July  21,  1921. 
$500. 

At  sight  (or days  after  sight,  or  as  the  case  may  be),  of 

this  my  first  exchange  (second  and  third  of  same  date  and  tenor  not 
paid),  pay  to  J.  L.  (or  to  J.  L.  or  order,  or  to  J.  L.  or  hearer,  or  to 
hearer),  five  hundred  dollars,  value  received,  and  charge  to  the  ac- 
count of 

To  Mrs.  S.  D.,  Dallas,  Texas.  S.  N. 
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No.  3.    FoBM  or  Pbotest. 
Know  all  men,  that  I,  N.  P.,  a  notary  public  In  and  for  the  county 

(or  city)  of ,  on  the day  of ,  192..,  at  the 

usual  place  of  abode  of  S.  D.,  the  drawee  of  the  bill  of  exchange,  of 
which  the  above  is  a  copy,  did  present  the  same  and  demand  payment 
thereof,  and  the  said  Mrs.  S.  D.  did  not  pay  (or  "accept")  the  said 
bill  of  exchange,  wherefore  the  same  is  hereby  protested. 

Dated  this day  of ,  192... 

Notary's  fee,  % N.  P.,  N.  P. 


BIRTHS  AND  DEATHS 

We  have  in  Virginia  a  comprehensive  act  (under  the 
head  of  "Vital  Statistics,"  in  the  Code),  providing  for  the 
immediate  registration  of  all  births  and  deaths  throughout 
the  State,  by  means  of  certificates  of  births  and  deaths,  and 
burial  or  removal  permits;  requiring  prompt  returns  to  the 
bureau  of  vital  statistics  at  the  capital  of  the  State,  as  re- 
quired to  be  established  by  the  State  Board  of  Health;  and 
insuring  the  thorough  organization  and)  efficiency  |of  the 
registration  of  vital  statistics  throughout  the  State.  For  this 
purpose  the  State  Board  of  Health  has  charge  of  the  registra- 
tions, the  Health  Commissioner  is  State  Registrar,  each  city, 
town  and  magisterial  district  is  a  registration  district,  for 
which  the  principal  officer  of  the  local  board  of  health  of  the 
cities  and  towns  are  registrars  there,  and  the  justices  regis- 
trars in  their  several  districts,  and  the  justices  may,  upon 
request  of  the  State  Registrar,  appoint  sub-registrars.  They 
make  monthly  reports  to  the  State  Registrar,  and  receive  25 
cents  for  each  birth  or  death  certificate  registered  with  them, 
or  for  each  report  made,  if  there  be  no  birth  or  death.  (Code, 
§§  1661-84;  and  Acts  1918,  p.  Ill,  amending  §§  1575,  1578, 
1580.) 


BLACKMAILING 

To  threaten  injury  to  the  character,  person,  or  property 
of  another,  or  to  accuse  him  of  an  offense,  and  thereby  extort 
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money,  property,  or  pecuniary  benefit,  or  any  note,  bond,  or 
other  evidence  of  debt,  from  him  or  any  other  person,  is  pun- 
ishable by  penitentiary  from  3  to  5  years,  or  jail  not  over  one 
year  and  fine  not  over  $1,000.    (Code,  §  4406.) 

An  attempt  thus  to  extort  money,  etc.,  is  a  misdemeanor 
under  the  common  law  of  Virgina,  punishable  by  fine  not 
over  $500  or  imprisonment  not  over  12  mcmths,  or  both. 
(Code,  §  4782.) 

To  seize,  take,  or  secrete  any  person,  whether  minor  or 
adult,  with  intent  to  extort  money,  or  pecuniary  benefit,  is 
punishable  by  penitentiary  from  8  to  18  years.  (Code,  §  4407.) 
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Blasphemy  is  a  common  law  misdemeanor  in  Virginia, 
punishable  by  a  fine  not  over  $500  or  imprisonment  not  over 
12  months  or  both.  (Code,  §  4782).  Blasphemy  is  any  dis- 
respectful reproaches  of  Jesus  Christ,  profane  scoffing  at  the 
existence  or  providence  of  God,  or  at  the  Bible,  or  in  general, 
whatever  casts  reproach  upon  God  and  religion,  and  so  tends 
to  subvert  society  and  to  shock  and  wound  the  feelings  and 
moral  sense  of  the  community.  And  this  is  not  contrary  to 
one's  right  "to  profess  and  by  argument  to  maintain"  any 
religious  opinion  (Code,  §  34) ;  for  it  is  not  argument  and 
becoming  discussion,  but  profane  and  impious  railing  that 
offends  against  morality  and  decency,  as  well  as  against 
religion.    (H's  G.  &  M.,  p.  432.) 

Also,  it  is  a  misdemeanor,  punishable  by  a  fine  of  $1.00, 
for  a  person  arrived  at  the  age  of  discretion  profanely  to 
curse  and  swear.     (Code,  §  4668.) 
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BOAKDING  AND  EATING  HOUSES 

See  HoteU;  Intoiticating  Liquors 

f  1.    Definition  of  boarding  house  or  "house  of  private  entertain- 
ment"; license 
I  2.    Definition  of  eating  house  or  restaurant;  license 
f  3.    "Beating"  board  bills,  and  punishment — see  Hotels,  section  6 
I  4.    Lien  of  boarding  house,  and  enforcement  of  same — see  lAens 

of  Mechanics  and  Others,  sections  20  and  23 
i  5.    Requirements  as  to  oleomargarine,  etc.,  ice  cream,  milk,  and 
gas 

§  1.  DefinitioB  of  bourdBng  house  or  'iiouse  of  privmte 
entertdament"  Kceiue^Any  one  furnishing,  for  oompensa- 
tion,  lodging  or  diet  to  travelers  or  sojourners  in  any  house  of 
30  bedrooms  or  less  (if  over  30,  it  is  a  hotel — see  Hotels  sec- 
tion 1),  is  a  keeper  of  a  "house  of  private  entertainment,-*  some- 
times called  a  "boarding  house".  A  license  is  required  under 
penalty  of  $30  to  $100  for  each  day  kept  without  a  license.  The 
annual  license  tax  is  $5  if  not  over  10  bedrooms,  and  $1  for 
each  additional  one.  (Acts  1915,  p.  232;  2  Code  1919,  p.  3139, 
§§  93  to  95.)  This  law  does  not  apply  to  hotels  (118  Va. 
607). 

§  2.  Definition  of  eftting  house  or  restanrttnt;  Hcenae^— 
Any  one  cooking  or  otherwise  furnishing,  for  compensation, 
diet  or  refreshments  of  any  kind,  for  casual  visitors  at  his 
house,  for  consumption  therein,  and  not  furnishing  lodging, 
and  not  a  hotel  keeper  (see  Hotels ^  section  1)  or  keeper  of  a 
house  of  private  entertainment,  or  boarding  house,  is  a  keeper 
of  an  eating  house,  sometimes  called  a  'restaurant"  or  "cafe". 
A  license  is  required  under  penalty  of  $30  to  $100  for  each 
day  kept  without  a  license.  The  license  tax  is  $25,  and  where 
the  annual  rent  or  rental  value  (to  be  determined  by  the 
commissioner  of  the  revenue)  of  the  house  and  furniture  is 
over  $100  and  not  over  $1,000,  an  additional  5  per  cent,  thereon : 
if  over  $1,000, 4  per  cent ;  but  the  following  persons  are  exempt 
from  the  license  tax :  persons  conducting  temporary  eating  or 
lodging  houses,  horse  lots,  and  confectioners  at  camp  meet- 
ings, associations,  and  other  religious  gatherings,  for  the  sole 
purpose  of  entertaining  persons,  attending  such  religious  gath- 
erings.     (1915,  p.  232;  2  Code  1919,  p.  3139,  §§  96  to  97j4.) 
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§  3.  ^Beatinir^  board  bills,  and  pimUhmeiit— See  Hotels^ 
section  5. 

§  4.    Lien  of  boardiiig  homc^  and  cnf  orcamcnt  of  saiii»,F— 

See  Liens  of  Mechanics  and  Others^  sections  20  and  23. 

§  5.  Requirements  as  to  oleomargarine,  etc^  ice  creamy 
milk,  and  gas^ —  Boarding  houses  and  other  places  of  public 
entertainment  are  required  to  post  signs  as  to  oleomargarine, 
process,  or  renovated  butter,  sold  or  served  therein,  and  also 
warnings  and  directions  as  to  use  of  gas.  (Code,  §§  1199, 
1607.) 
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See  Roads 

I  1.  In  greneral 

I  2.  Their  meetings 

f  3.  When  they  audit  accounts  and  settle  with  officers 

f  4.  When  they  fix  the  levies 

f  6.  When  they  recommend  surveyor  and  superintendent  of  poor 

f  6.  What  they  may  do  at  any  meeting 

f  7.  Powers  of  a  local  nature 

§  8.  Levy  for  court  allowances 

f  9.  County  claims 

$  10.  Board  to  provide  supplies  for  clerks  and  treasurer 

§  11.  Statement  of  receipts  and  expenditures  to  be  posted  and 

published 

f  12.  How  warrants  signed,  issued,  and  entered 

f  13.  Compensation  of  supervisors 

9  14.  Clerk  of  board,  his  duties  and  salary 

§  !•  In  generaL — The  supervisors  of  Ihe  districts  con- 
stitute the  Board  of  Superivsors  of  the  county,  which  lay  the 
county  and  district  levies,  pass  upon  all  claims  against  the 
county,  and  perform  such  other  duties  as  may  be  required  by 
law.  (Va.  Const.,  §  111.)  The  board,  thus  succeeding  to 
the  administrative  functions  of  the  old  county  courts,  is  the 
principal  organ  of  the  county  government. 

§  2.    Their  meetinga^ —  They  meet  monthly,  and  may  call 
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special  meetings.  Their  July  meeting  is  their  annual  meeting, 
and  their  January  meeting  there  semi-annual.  At  the  first 
meeting  after  their  election,  they  choose  a  chairman,  who 
presides,  administers  oaths*  and  countersigns  all  county  war- 
rants. They  may  require  the  sheriff  or  a  deputy  to  be  present. 
The  Commonwealth's  attorney  must  also  attend  their 
meetings.  The  Clerk  of  the  court  is  clerk  of  the  board. 
They  sit  with  open  doors,  and  the  public  may  attend  their 
meetings.  They  vote  viva  voce^  or  orally,  yea  or  nay,  a  tie 
vote  (when  all  are  present)  to  be  cast  by  a  commissioner  in 
chancery  designated  by  the  court  for  that  purpose.  (Code. 
§§  2710-18.) 

§  3*    When  they  aacBt  accounts  and  settle  with  officers^ — 

At  their  regular  July  meeting,  they  audit  accounts  of  the 
county  and  settle  with  the  officers.     (Code,  §  2719.) 

§  4.  When  they  fix  the  levies. —  At  their  regular  Janu- 
ary meeting  or  not  later  than  their  April  meeting,  they  fix 
and  order  the  county  and  school  levies.  (Code,  2720.)  The 
Commonwealth's  attorney  mav  appeal  from  the  order  allow- 
ing the  levy.    (Code,  §§  2762-3.) 

§  5.  When  they  recommend  surveyor  and  superinten- 
dent of  pooTd — ^Ten  days  before  the  appointment  of  the  county 
surveyor  and  the  superintendent  of  the  poor,  they  meet  and 
recommend  to  the  court  suitable  persons  for  these  offices. 
(Code,  §  2716.) 

§  ft.  What  they  may  do  at  any  meeting.—  The  board  has 
power  at  any  meeting  (Code,  §  2722)  to — 

(1)  Buy,  sell,  exchange,  or  convey  the  property  of  the 
county,  or  provide  a  farm  for  the  poor  (§  2728) ; 

(2)  Allow  claims  and  issue  warrants  therefor  (§  2724) ; 
(8)     Build  and  repair  buildings  (§  2725) ; 

(4)  Provide  temporary  offices,  when  necessary,  insure 
buildings,  and  fix  allowances  to  officers  (§  2626,  as  amended 
by  Acts  1922)  ; 

(5)  Raise   money  for  county  expenses  (§  2727) ; 

(6)  Protect  county  property,  and  employ  assistant  coun- 
sel (§  2728) ; 

(7)  Award  premiums  for  scalps  (§  2729  and  Acts 
1918,  p.  22) ; 

(8)  Provide  subsistence  in  time  of  want  (§  2780) ; 
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(9)  Appropriate    money    for    companies    of    Virginia 
volunteers  (§  2731) ; 

(10)  Make    appropriations    for    advertising   resources, 

etc.  (§2732); 

(11)  Offer  rewards  in  felony  cases  (§  2733) ; 

(12)  Make  appropriations  for  agriculture  (§  2734); 

(13)  Retire  "outstanding  bonds  (Code,  §  2735); 

(14)  Issue  bonds  for  18  per  cent  of  value  real  estate 

(§  2736) ; 

(15)  Settle     judgments     against     treasurers      (Code, 

§  2787) ; 

(16)  Contract  loans  for  erection  or  repair  of  court- 
house, clerk's  office,  jail  or  poorhouse  (Code,  §§  2738-41) ; 

(17)  Authorize  and  permit  erection  of  Confederate 
monument  on  public  square  (Code,  §  2742) ; 

(18    Sign  records,  when  chairman  is  dead  (§  2744) ; 

(19)  Perform  certain  duties  in  election  for  removal  of 
courthouse  (  §§  2745-55) ; 

(20)  Make  appropriation  for  audit  of  accounts  of  certain 
officers,  boards,  and  commissioners  (§  2756) ; 

(21)  Establish  and  maintain  public  sewers  (§  2757) ; 

(22)  Make  special  laws  to  protect  the  public  roads  and 
bridges  (§  2013,  and  Acts  1918,  p.  461); 

(23)  Exempt  county,  district,  and  town  or  city  bonds 
from  taxation  (§  2302)  ; 

(24)  Not  to  tax  newspapers  with  license  tax  (§  3062) ; 

(25)  To  make  special  levies  for  pensions  (§§  2662-7) ; 

(26)  Contract  to  permit  laying  of  pipe  lines  in  roads 
(§  4060) ; 

(27)  Perform  certain  duties  as  to  public  works 
(§  3704) ; 

(28)  Have  trees  cut  along  public  roads  (Acts  1920,  p. 
557); 

(29)  Pay  for  certain  public  improvements  (Acts  1920, 
p.  266) ; 

(30)  Exercise  same  powers  as  city  council  in  counties 
adjoining  cities  of  125,000  or  more  population  (Acts  1920,  p. 
206). 

§  7.  Powers  of  a  local  nature.—  By  section  2743  of  the 
Code:  "In  addition  to  the  powers  conferred  by  other  general 
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statutes,  the  board  of  supervisors  of  every  county  shall  have 
power: 

(1)  To  establish  or  abolish  tolls  on  roads  built  and 
maintained  wholly  by  the  county  and  not  receiving  aid  from 
the  State; 

(2)  To  adopt  quarantine  regulations  affecting  both 
persons  and  animals  in  furtherance  of  the  protection  of  the 
health  of  the  county  and  not  inconsistent  with  general 
statutes;  '•  i 

(3)  To  adopt  the  necessary  regulations  to  prevent  the 
spread  of  contagious  diseases  among  persons  or  animals; 

(4)  To  provide  against  and  prevent  the  pollution  of 
water  in  their  respective  counties  w^hereby  it  is  rendered 
dangerous  to  the  health  or  lives  of  persons  residing  in  the 
county; 

(5)  To  prevent  the  destruction  of  game,  fish,  wild  fowls, 
birds,  and  fur-bearing  animals,  and  to  limit  still  further  than 
is  provided  by  general  law  the  time,  manner,  and  means  by 
which  they  may  be  taken  or  killed ;  the  number  that  may  be 
taken  or  removed  from  the  county  in  a  given  time,  and  the 
manner  and  condition  of  such  removal: 

(6)  To  prevent  trespassing  by  persons,  animals  and 
fowls ; 

(7)  To  adopt  such  measures  as  they  may  deem  expe- 
dient to  secure  and  promote  the  health,  safety,  and  general 
welfare  of  the  inhabitants  of  their  respective  counties  not  in- 
consistent with  the  general  laws  of  this  State. 

For  carrying  into  effect  these  and  their  other  powers,  the 
boards  of  supervisors  may  make  ordinances  and  by-laws  and 
prescribe  fines  and  other  punishment  for  violation  thereof, 
which  shall  be  enforced  by  proceedings  before  a  justice  of 
the  peace  in  like  manner  and  with  like  right  of  appeal  as  if 
such  violations  were  misdemeanors.  Such  fines,  however, 
shall  in  no  case  exceed  fifty  dollars,  and  if  imprisonment  in 
the  county  jail  be  prescribed  in  any  case,  such  imprisonment 
shall  not  exceed  thirty  days. 

No  such  ordinance  or  by-law  shall  be  passed  until  after 
notice  of  an  intention  to  propose  the  same  for  passage  shall 
have  been  published  for  two  successive  weeks  prior  to  its  pas- 
sage in  some  newspaper  published  in  the  county,  or  if  there 
be  none  such,  in  some  newspaper  published  in  an  adjoining 
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county  or  nearby  city  and  having  a  general  circulation  in  the 
county  of  said  board,  and  no  such  ordinance  or  by-law  shall 
become  effective  until  after  it  shall  have  been  published  in 
full  for  two  successive  weeks  in  a  like  newspaper.'' 

§  8.  Levy  tcr  coort  allowanoes.^ —  Upon  a  statement  by 
the  clerk  of  the  court  of  allowances  made  by  it,  the  board 
makes  a  levy  for  the  payment  thereof.     (Code,  §  2758.) 

§  9*  GNinty  daims^— Claims  against  the  county  must  be 
itemized  before  it  will  be  allowed  bv  the  board.  The  Conmion- 
wealth's  attorney  must  represent  the  county,  and  where  he 
thinks  proper  or  six  freeholders  request  it,  he  must  appeal  to 
court  (which  operates  as  a  supersedeas  to  the  order  for  levy), 
and  where  an  illegal  claim  has  been  allowed  he  must  institute 
proceedings  in  court  within  2  years,  if  the  amount  has  been 
paid.  The  claimant  also,  if  present  at  the  disallowance,  may 
appeal  within  30  days;  if  not  present,  the  clerk  must  serve 
a  written  notice  of  the  disallowance,  on  him  or  his  agent  and 
he  may  appeal  within  30  days  thereafter,  but  in  no  case  can 
an  appeal  be  taken  after  6  months  after  the  decision,  nor  un- 
less the  claim  exceed  $20.  The  appeal  is  taken  by  serving  a 
notice  on  the  clerk  and  executing  a  good  bond  to  prosecute  the 
appeal  and  pay  costs.  When  an  appeal  is  taken,  the  clerk  im- 
mediately gives  notice  to  the  appellee,  and  makes  up  the  case, 
with  all  the  papers,  for  trial.  When  not  appealed  from,  the 
board's  action  in  disallowing  a  claim  is  final,  unless  the  board 
agrees  to  an  action  against  the  county.  But  their  refusal  or 
neglect  to  act,  does  not  improve  such  a  bar.  A  judgment 
against  the  county  should  be  provided  for  in  the  next  county 
levy  and  paid  by  the  treasurer,  and  no  executions  shall  issue. 
An  action  cannot  be  brought,  until  the  claim  has  been  pre- 
sented to  the  board  for  allowance.     (Code,  §§  2759-65.) 

§  10.  Board  to  provide  supplies  for  clerks  and  treasurer. 
— The  board,  at  the  county  expense,  provides  suitable  books  and 
stationery  for  their  clerk,  the  county  treasurer,  and  the  clerk 
of  the  court,  together  with  appropriate  cases  and  other  furni- 
ture, necessary  typewriter  and  adding  machines,  and  official 
seals.     (Code,  §  2767,  as  amended  by  Acts  1920,  p.  242.) 

§  11.  Statement  of  receipts  and  expenditures  to  be 
posted  and  published.*—  The  board  must  cause  to  be  made  out 
immediately  after  each  regular  semi-annual  meeting  a  state- 
ment of  the  aggregate  receipts  from  the  county  levy,  and  the 
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itemized  disbursements;  and  after  the  last  annual  meeting, 
also  an  estimate  showing  the  aggregate  amount  required  for 
next  year,  county  officers,  roads,  bridges,  poor,  courthouse, 
clerk's  office,  jail,  elections,  schools,  and  general  or  incidental 
expenses.  A  copy  of  such  statement  must  be  posted  at  the 
front  door  of  the  courthouse  and  at  each  voting  precinct, 
and  published  in  a  newspaper  of  that  or  an  adjoining  county 
or  city.  The  grand  jury  is  instructed  to  inquire  if  such  state- 
ment has  been  so  published;  if  not,  an  indictment  is  found 
against  each  member  of  the  board,  who  are  liable  to  a  fine  of 
$10  to  $100.    (Code,  §  2768.) 

§  12.  How  warrants  signed,  issaed,  and  entered.^ —  They 
are  signed  by  the  clerk,  countersigned  by  the  acting  chairman, 
and  the  name  of  the  payee  entered  in  a  book  kept  for  the  pur- 
pose. No  warrant  issues,  except  upon  a  recorded  vote  or  reso- 
lution of  the  board.  (Code,  §2772.) 

§  13*  Compensation  of  sapervisorsd — Each  member  is 
paid  $6  per  day  and  5  cents  per  mile  for  one  trip  each  way  for 
traveling  expenses;  but  they  are  not  paid  for  more  than  18, 
(not  over  25  in  Dickinson  county),  25,  30,  or  40  days  per  year, 
according  as  the  population  of  the  county  is  10,000  or  less, 
30,000  or  less,  40,000  or  less,  or  over  40,00.  In  Henrico  and 
Alexandria  counties  they  may  receive  as  much  as  $300  each 
per  year;  in  Chesterfield  and  Henry  counties,  $200;  in  Rock- 
ingham and  Shenandoah  counties,  $175.  They  also  receive 
pay  for  services  under  special  road  laws,  as  may  be  provided 
therein ;  but  not  for  services  on  same  day  as  superisor  and  as 
inspector  or  commissioner  of  roads.  (Code,  §  2769,  as 
amended  by  Acts  1922.) 

§  14.  Clerk  of  board,  his  duties  and  salary^ —  The  county 
clerk  is  an  ex-officio  (by  virtue  of  his  office)  clerk  of  the 
board.    His  general  duties  are : 

(1)  To  record  the  proceedings  of  the  board. 

(2)  To  make  regular  entries  of  all  their  resolutions  and 
decisions  on  all  questions  concerning  the  raising  of  money; 
and  within  five  days  after  an  order  for  a  levy  is  made,  to  de- 
liver a  copy  thereof  to  each  commissioner  of  the  revenue. 

(8)  To  record  tb^  vote  of  members,  if  required  by  any 
member  present. 

(4)  To  sign  warrants  issued,  and  record  the  reports  of 
the  treasurer  of  his  receipts  and  disbursements. 
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(5)  To  preserve  and  file  all  account  acted  upon  by  the 
board,  endorsing  their  action  thereon,  and  furnish  a  copy  of 
any  record  or  account,  on  payment  of  regular  fees.  (Code, 
§§  2770-1.) 

The  clerk  keeps  the  books,  records,  and  accounts,  which 

are  open  to  public  inspection  without  charge.    (Code,  §  2766.) 

The  Board  allows  the  clerk  a  reasonable  compensation,  not 

over  $150;  but  in  Augusta  and  Wise  counties  not  over  $720. 

(Code,  §  2773,  as  amended  by  Acts  1920,  p.  97.) 

§  15.    Form  of  order  by  board  for  appointment  of  Tiow- 
era  of  proposed  road—  (Code,  §  1977;  Pollard's  Code  Bien- 
nial 1920,  p.  81). 
County  of ,  to-wlt: 

At  an meeting  of  the  Board  of  Superyisors  of  the  County 

of ,  held  at  the  Courthouse  on ,  the 

day  of ,  192—. 

In  the  matter  of  the  application  of and  others  to  eetabllsh 

a  public  road  from to 

The  board  doth  appoint  (here  Insert  five  names),  resident  free- 
holders of  this  county,  and  three  of  whom  may  act,  viewers  to  Tiew 
the  route  of  the  said  proposed  road,  and  report  to  the  board  as  soon 
as  practicable  the  oonyenlence  and  Inconyenlences  that  will  result  as 
well  to  Indlylduals  as  to  the  public,  if  the  said  road  shall  be  estab- 
lished as  proposed,  and  especially  if  any  yard,  garden  or  orchard,  or 
any  part  thereof  will,  in  such  case,  have  to  be  taken,  and  whether  the 
said  road  will  be  of  such  mere  priyate  conyenience  as  to  make  it 
proper  that  the  same  shall  be  established  and  kept  in  order  by  the 
person  or  persons  for  whose  conyenience  it  is  desired.  They  may 
examine  routes  other  than  the  one  proposed  and  report  upon  the  one 
they  prefer  with  their  reasons  for  the  preference;  they  will  state  the 
names  of  the  land  owners  on  the  said  route  and  what  will  be  a  just 
compensation  to  those  requiring  the  same  for  the  land  to  be  taken, 
and  the  damage  to  the  residue  of  the  tracts  beyond  the  peculiar 
benefits  to  be  deriyed  in  respect  to  such  residue  from  the  road  so 
proposed.  And  they  will  state  any  other  fact  or  circumstance  useful  in 
enabling  the  board  to  determine  the  expediency  of  granting  the  said 
application,  and  they  will  return  with  their  report  a  diagram  or  map 
showing  the  route  thereof,  and  an  estimate  of  the  probable  cost  of 
establishing  said  road. 

And  the  viewers  shall  meet  on  the day  of ,  192..,  at 

,  and  shall  file  their  report  with  the  clerk  of  this  board  on 

or  before  the day  of ^ 192— 

Teste:  C.  C,  Clerk. 
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BOATS 

If  a  person  unlawfully,  but  not  feloniously  (i.  e.,  not 
with  the  purpose  of  stealing),  take  away  any  boat  or  other 
vessel,  without  permission  of  the  owner,  he  forfeits  to  him 
$10.    (Code,  §  2061.) 

Knowingly  and  wilfully  to  fell  timber  or  cast  any  waste 
wood  into  a  river  or  creek,  which  shall  damage  or  destroy  a 
boat,  is  punishable  by  a  fine  of  $10  to  $100.    (Code,  §  4746.) 


BONDS 

See  Forthcoming  Bond;  Indemnifying  Bond;  Promiaory  and 

Negotiable  Notes 

t  1.    Definition 

f  2.    Nature  and  effect  of  seal 

§  3.    Authority  of  agent  to  execute  bond 

f  4.    Kinds  of  bonds 

(1)  Simple  bond  or  bill 

(2)  Penal  bond  or  bill 

(3)  Bond  with  condition 
I  6.    Various  forms  of  bonds 

§  1.  Definitioiu —  A  bond  is  a  writing  under  the  maker's 
seal,  obligating  or  binding  himself  to  pay  a  certain  sum 
of  money  to  a  person  named,  either  without  or  with  a 
condition  attached.  The  writing  is  also  called  an  ^^obliga- 
tion" or  "writing  obligatory",  the  maker  the  "obligor,"  and 
the  person  to  whom  the  money  is  to  be  paid  the  "obligee." 
If  the  writing  is  not  under  seal,  it  is  a  promissory  note. 

§  2.  Nature  and  effect  4>f  seaL^  A  scroll  affixed  by  way 
of  seal  is  sufficient  in  Virginia  (Code,  §  5562),  thus:  the 
word  "seal"  or  "L.  S."  in  parenthesis,  or  a  scroll  around  it, 
or  even  the  word  "seal"  by  itself,  is  sufficient;  but  the  seal 
must  be  recognized  in  the  body  of  the  instrument,  as  "Wit- 
ness my  hand  and  seal"  or  some  similar  recognition.  If  these 
or  similar  words  are  omitted,  the  writing  is  not  under  seal 
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and  so  not  a  bond,  but  only  a  promissory  note.  The  limita- 
tion on  a  bond,  being  under  seal,  is  ten  years,  while  a  note 
runs  only  five  years.  (Code,  §  5810.)  Furthermore,  no  con- 
sideration need  be  alleged  or  proved,  in  case  of  a  bond,  as 
the  seal  implies  a  consideration. 

§  3.  Aathority  of  agent  to  execute  bondr-The  author- 
ity of  an  agent  to  execute  a  bond  for  his  principal  must  be 
imder  seal  or  else,  done  in  the  principal's  presence  and  by  his 
direction.    See  Agents  and  Agency. 

§  4.    Kinds  of  bonda^ — There  are  three  kinds  of  bonds: 

(1)  Simple  hand  or  bUl^ — ^i.  e.,  an  ordinary  bond  for 
the  payment  of  money  on  demand  or  at  a  stated  time.  It 
might  be  called  a  "promissory  note  under  seal''. 

(2)  Penal  bond  or  hUl^ — which  is  an  obligation  to  pay 
a  certain  simi  of  money,  under  penalty,  in  case  he  does  not 
do  so,  to  pay  a  larger  amount,  usually  double  the  principal 
sum.  Since  our  statute  providing  that  a  judgment  for  the 
penalty  of  a  penal  bond  is  to  be  discharged  by  the  payment  of 
the  principal  sum  and  interest,  penal  bonds  are  seldom  used 
in  Virginia.     (Code,  §§  6261-2.) 

A  bond  to  pay  a  larger  sum  on  condition  underwritten  to 
be  void  if  the  principal  is  paid,  is  in  effect  a  penal  bond. 

(3)  Bond  with  condition. — Besides  the  bond  with  con- 
dition to  pay  money,  which  is  the  same  in  effect,  though  not 
in  form,  as  a  penal  bond,  as  stated  in  last  section,  we  have 
bonds  with  a  condition  to  do  something  else,  than  the  pay- 
ment of  money  or  a  "collateral  thing",  as  it  is  called,  which 
is  a  bond  to  pay  a  stated  siun  of  money  with  a  condition  un- 
derwritten that  if  the  stipulated  thing  be  done,  the  obliga- 
tion is  to  be  void.  Of  this  class  we  have  indemnifying,  forth- 
coming, refunding  and  suspending  bonds,  bonds  of  officers, 
executors,  administrators,  guardians,  and  committees,  at- 
tachment, injunction,  and  arbitration  bonds,  recognizance, 
title  bond,  and  other  bonds  with  various  conditions.  In  crimi- 
nal cases,  a  recognizance  is  a  bond  for  appearance  in  court,  or 
to  keep  the  peace  or  be  of  good  behavior. 

In  actions  on  such  bonds,  judgment  is  for  the  penalty  to 
be  discharged  by  the  damages  sustained  or  amount  due  by  rea- 
son of  the  breach  of  the  condition.     (Code,  §  6262.) 

Sometimes  it  is  a  question  whether  the  amount  stipulated 
in  a  bond  or  other  contract  is  intended  as  a  penalty  or  as 
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fixed,  or  (as  lawyers  say)  "liquidated"  damages.  In  the  lat- 
ter case,  the  entire  amount  is  recovered.  Where  the  damages 
are  uncertain  and  not  capable  of  being  ascertained  by  any 
satisfactory  and  known  rule,  and  where  from  the  nature  of 
the  case  and  the  tenor  of  the  contract,  it  is  apparent  that  the 
damages  have  already  been  the  subject  of  actual  and  fair  cal- 
culation and  adjustment  between  the  parties,  the  amount  will 
be  held  to  be  liquidated  damages.  The  use  of  the  word  "pen- 
alty" or  "liquidated  damages"  will  not  of  itself  make  it  so. 
See  Penalty. 

§  5.    Various  forms  of  ^Bonds.''-^ 

No.  1.    Simple  Bond. 
1600. 

monthfl  (or  years)  after  date  (or  on  demand,  as  the  case 

may  be),  I  bind  myself  to  pay  to  G.  C,  five  hundred  doUars,  with  in- 
terest from  date.  I  hereby  waive  the  benefit  of  my  homestead  exemp- 
tion as  to  this  obligation.    Given  under  my  hand  and  seal,  this  . 

day  of ,  192.-. 

D.  D.  (L.  S.) 

Note: — ^This  bond  may  be  converted  into  a  "Judgment  bond"  by 
the  addition  before  the  conclusion,  of  the  following  power  of  attorney 
to  confess  Judgment: 

"And  I,  D.  D.,  of ,  do  hereby  make,  constitute  and  appoint 

A.  T.,  my  true  and  lawful  attorney  in  fact  for  me  and  in  my  name  to 
appear,  in  case  of  default  of  the  payment  of  the  said  sum  of  money 
whenever  the  same  shall  become  due,  in  the  clerk's  office  of  the  cir- 
cuit court  of ..  county,  Virginia,  in  vacation,  or  before  said 

court  in  term  time,  or  before  a  Justice  of  the  peace   of   

county,  in  the  magisterial  district  in  which  the  said  D.  D.  may  then 
reside,  and  confess  Judgment  in  favor  of  C.  C,  against  me  for  the 

sum  of  % ,  and  interest  thereon  from  the day  of , 

192..,  and  costs." 


No.  2.    Penal  Bond. 
1500. 

months  (or  years)  after  date  (or  on  demand,  as  the  case 

may  be),  I  bind  myself  to  pay  to  G.  G.  five  hundred  dollars,  in  the 
penalty  of  one  thousand  dollars,  with  interest  from  date.  I  hereby 
waive  the  benefit  of  my  homestead  exemption  as  to  this  obligation. 

Witness  my  hand  and  seal,  this day  of ,  192... 


No.  8.    Title  Bond. 
Know  all  men  that  I,  J.   S.,  am  held  and  firmly  bound  unto 
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R.  P.  In  the  sum  of  twenty  thousand  doUarSp  to  be  paid  to  the  said 
R.  P.»  his  heirs,  personal  representatives,  or  assigns;  for  the  payment 
whereof  I  bind  myself,  my  heirs,  and  assigns  firmly  by  these  presents. 
I  hereby  waive  the  benefit  of  my  homestead  exemption  as  to  this  obli- 
gation.    Sealed  with  my  seal,  and  dated  this  the day  of 

192-. 

The  condition  of  the  above  obligation  Is  such  that  whereas  the 
above-bound  J.  S.  has  agreed  to  sell  and  convey  to  the  said  R.  P.,  pos- 
session to  be  given  Immediately,  a  tract  or  parcel  of  land,  called 

,  lying  In county,  estimated  to  contain acres, 

be  the  same,  however,  ever  so  much  more  or  less,  and  bounded  as 
follows:    [here  state  the  boundaries];  for  which  the  said  R.  P.  has 

agreed  to  pay  the  above-bound  J.  S.  the  sum  of dollars.  In 

equal  annual  instalments  of dollars  each,  the  first  to  be  due  and 

payable  on  the day  of ^ ,  192..,  and  the  remainder 

of  the  said  instalments  to  be  paid  severally  on  the  same  day  annually 

In  each  successive  year  thereafter  for years;  and  whereas  it 

is  agreed  by  and  between  the  said  parties,  that  after  the  payment  to 

the  above-bound  J.  S.,  by  the  said  R.  P.,  of  the of  the  said 

instalments,  the  above-bound  J.  S.  shall  and  will  immediately  there- 
upon convey  the  premises  aforesaid,  with  all  the  appurtenances  there- 
unto belong^ing,  by  good  and  sure  title,  in  fee  simple,  to  the  said 
R.  P.,  his  heirs  and  assigns,  by  sufficient  deed  of  conveyance,  with 
general  (or  special)  warranty  of  title.  Now  if  the  above-bound  J.  S. 
shall  well  and  truly,  and  according  to  the  true  intent  and  meaning 
hereof  perform  and  satisfy  each  and  all  of  the  stipulations  aforesaid 
on  his  part  to  be  performed  and  satisfied,  so  that  no  default  therein, 
or  In  any  part  thereof,  on  his  part  shall  occur,  and  until  the  convey- 
ance aforesaid  of  the  said  premises  shall  be  made  as  aforesaid,  shall 
permit  the  said  R.  P.,  his  heirs  and  assigns,  peaceably  and  quietly  to 
possess,  hold  and  enjoy  the  premises  aforesaid,  with  the  appurten- 
ances thereunto  belonging,  without  let  or  hindrance,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

J.  S.  (seal) 

Note: — For  contract  for  sale  of  land,  see  Contracts, 


No.  4.     Indemnifying  Bond. 
(Code,  f  6154.) 
Know  all  men  by  these  presents,  that  we,  P.  P.  (or  other  person) 
and  S.  S.,  are  held  and  firmly  bound  unto  X.  Y.,  a  constable    (or 

sheriff)    of  county,  in  the  just  and   full  sum  of   

dollars,  to  the  payment  whereof,  well  and  truly  to  be  made  to  the  said 
X.  Y.,  constable  (or  sheriff)  as  aforesaid,  we  bind  ourselves.  Jointly 
and  severally,  firmly  by  these  presents;  and  we  hereby  severally  waive 
the  benefit  of  our  homestead  exemptions  as  to  this  obligation.  Wit- 
ness our  hands  and  seals,  this day  of ,  192... 
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Yet  upon  this  condition,  that  whereas,  J.  T.,  a  Justice  of 

county,  on  a  Judgment  obtained  by  P.  P.  against  D.  D.,  before  him, 
the  said  Justice,  has  issued  a  writ  of  fieri  facias  in  favor  of  the  said 
P.  P.  against  the  goods  and  chattels  of  the  said  D.  D.,  and  whereas 
X.  Y.,  a  constable  (or  the  sheriff)  of  said  county,  by  virtue  of  the  said 
writ  to  him  directed,  has  levied  the  same  on  the  following  property, 
to-wit:  [here  describe  the  property;  and  a  doubt  arising  whether  the 
said  property]  is  liable  to  such,  levy,  the  said  constable  (or  sheriff) 
has  required  an  indemnifying  bond  according  to  the  statute  in  such 
case  made  and  provided:  Now,  if  the  said  P.  P.  shall  indemnify  the 
said  X.  Y.,  constable  (or  sheriff)  aforesaid,  against  all  damages  which 
he  may  sustain  in  consequence  of  the  seizure  or  sale  of  the  property 
on  which  the  said  execution  has  been  levied;  and  shall,  moreover,  pay 
to  any  claimant  of  said  property  all  damages  which  he  may  sustain  in 
consequence  of  such  seizure  or  sale;  and  shall  also  warrant  and  de- 
fend to  any  purchaser  of  the  said  property  such  estate  and  interest 
therein  as  shall  be  sold  under  the  said  execution,  then  this  obligation 
is  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

P.  P.  [l.  b.] 

S.  S.  [L.  B.] 

Note: — In  case  of  a  distress  vHirrant,  insert  "has  issued  a  dis- 
tress warrant"  for  "on  a  judgment  *  *  *  has  issued  a  writ  of  fieri 
facias"  and  "warrant"  for  "writ"  or  "execution."  See  also  No.  4,  under 
"Distress  "Warrant,"  div.  IV.,  under  Justice  of  the  Peace, 

In  case  of  an  attachment,  instead  of  "on  a  Judgment  *  *  *  has 
issued  a  writ  of  fieri  facias  in  favor  of  the  said  P.  P.  against  the  goods 
and  chattels  of  D.  D.,"  insert  the  following:  "On  complaint,  on  oath, 
of  P.  P.,  made  in  due  form  of  law,  has  issued  an  attachment  in  favor 
of  the  said  P.  P.  against  the  effects  of  the  said  D.  D.  (or  against  a 

certain  cow  detained  by  D,  2>.,  of  the  value  of dollars,  or 

against  the  estate  of  D,  D,  for dollars,  the  value  of  a  certain 

cow  detained  by  D.  D,,  and dollars,  damages  for  detention  of 

same)"',  also,  instead  of  "writ  of  fieri  facias"  or  "execution,"  insert 
"attachment." 


No.  5.    I:tdemnifyino  Bond  in  Case  of  Detinue. 

(Code,  §§  5797-5804.) 
Know  all  men  by  these  presents,  that  we,  P.  P.  (or  other  person) 
and  S.  S.  are  held  and  firmly  bound  unto  D.  D.  in  the  Just  and  full 

sum  of dollars  (not  less  than  double  the  value  of  the  property 

claimed),  to  the  payment  whereof,  well  and  truly  to  be  made  to  the 
said  D.  D.  (the  defendant),  we  bind  ourselves  Jointly  and  severally 
firmly  by  these  presents;  and  we  hereby  severally  waive  the  benefit 
of  our  homestead  exemptions  as  to  this  obligation.  Witness  our  hands 
and  seals,  this day  of ,  192.^ 
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Tet  upon  this  condition,  that  whereas  P.  P.  (or  A.  T.,  attorney  or 
agent  for  P.  P.)>  plaintiff  in  the  warrant  in  detinue  of  P.  P.  against 

D.  D.,  returnable  on  the day  of ,  192..,  at , 

in  .... county,  before  J.  T.,  a  justice  of  said  county,  for  the  re- 
covery of  [here  describe  the  property  as  in  the  warrant,  stating  the 
kind,  quantity,  and  value],  has  made  affidavit  according  to  law,  be- 
fore J.  T.  (or  N.  P.,  or  other  proper  officer),  a  Justice  of  said  county, 
whereupon  and  upon  the  due  execution  of  this  bond,  the  said  J.  T., 
justice  aforesaid,  will  issue  an  order  or  other  process,  in  due  form 
of  law,  directed  to  the  proper  officer  of  said  county,  commanding  him 
to  seize  and  take  into  his  possession  the  said  property:  Now,  if  the 
said  P.  P.  (or  other  person)  shall  pay  to  the  said  D.  D.  all  costs 
which  may  be  awarded  against  him,  the  said  P.  P.,  in  said  warrant, 
and  all  damages  which  may  accrue  to  the  said  D.  D.,  or  any  other 
person,  by  reason  of  the  seizure  of  the  said  property  as  aforesaid, 
then  this  obligation  is  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

P.  P.  (L.  B.) 

S.  S.  (L.  s.) 


No.  6.    Bond  to  Indemnify  Endobseb  of  Note. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  principal,  and 
R.  M.,  surety,  are  held  and  firmly  bound  unto  C.  E.  in  the  just  and  full 

sum  of dollars;  to  the  payment  whereof,  well  and  truly  to 

be  made  to  the  said  C.  E.,  his  executors,  administrators,  jointly  and 
severally,  firmly  by  these  presents.  We  hereby  severally  waive  the 
benefit  of  our  homestead  exemptions  as  to  this  obligation.  Sealed 
with  our  seals  and  dated  this day  of ,  192... 

Whereas  the  above-bound  A.  B.  did,  by  a  certain  note,  under  his 

hand,  dated  the day  of ,  192. .«  promise  to  pay  unto 

H.  K.,  or  order, months  after  the  date  thereof,  the  sum  of 

dollars,  with  Interest  thereon  Ull  paid;  and  whereas  the  above 

named  C.  E.  hath  endorsed  the  said  note  above  mentioned,  at  the. 
request  and  for  the  only  debt  of  the  said  A.  B.,  and  thereby  become 

chargeable  with  and  for  the  payment  of  the  said  sum  of 

dollars,  with  Interest  as  aforesaid,  as  by  the  said  note  and  endorse- 
ment will  at  large  appear:  Now,  the  condition  of  this  obligation  is 
such,  that  if  the  said  A.  B.,  his  executors  and  administrators  or  any 
of  them,  do  and  shall  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  said  H.  K.  or  'to  any  person  or  persons  whom  he  shall  direct,  the 

above  mentioned  sum  of dollars,  for  which  the  said  note  is 

given,  and  the  interest  that  may  or  shall  have  accrued  thereon  on  the 
day  of  payment  therein  mentioned  and  in  full  discharge  thereof  and 
therefrom,  and  from  all  actions,  suits,  charges,  payments  and  damages 
by  reason  thereof,  shall  and  will  at  all  time  and  times  hereafter, 
save,  defend,  keep  harmless  and  indemnified,  the  said  C.  E.,  his  heirs 
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executors,  and  administrators,  and  all  and  every  of  them,  then  this 
obligation  to  be  void,  else  remain  in  full  force  and  virtue. 

A.    B.     (SBAL.) 
R.    M.     (SBAL.) 


No.  7.    Bond  to  Save  Habmless  fbom  PAYma  Rent  When  the  Thub 

IS  IN  Question. 

Know  all  men  hy  these  presents,  that  we,  C.  R.,  princii>al,  and 
R.  M.,  surety,  are  held  and  firmly  bound  unto  F.  H.  in  the  Just  and 

full  sum  of dollars;  to  the  payment  whereof,  well  and  truly 

to  be  made  to  the  said  F.  H.,  his  executors,  administrators  or  as- 
signs, we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally  firmly  by  these  presents.  We  hereby  severally 
waive  the  benefit  of  homestead  exemptions  as  to  this  obligation. 
Sealed  with  our  seals  and  dated  this day  of ^-,  192... 

Whereas  there  is  a  suit  depending  between  the  above  bounden 
C.  R.  and  others,  touching  the  right  and  interest  in  the  dwelling 
house  of  the  above  named  F.  H.,  situated  [here  describe  its  location] : 
and  whereas  the  said  F.  H.  hath  nevertheless  agreed  to  pay  the  rent 
of  the  said  house  to  the  said  C.  R.,  yearly,  as  the  same  shall  grow 
due,  upon  his  agreeing  to  indemnify  him  therefrom:  The  condition, 
therefore,  of  the  above  written  obligation  is,  that  if  the  said  C.  R., 
his  heirs,  executors  and  administrators,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid  to  the  said  F.  H.,  his  executors,  administrators 
or  assigns,  all  rent,  sum  or  sums  of  money,  charges  and  damages  what- 
soever, as  shall  by  due  proceedings  In  law  be  adjudged  or  decreed 
against  him  the  said  F.  H.,  his  executors,  administrators  or  assigns, 
and  all  other  costs  and  damages  whatever,  which  he  the  said  F.  H., 
his  executors,  administrators  or  assigns,  shall  sustain  or  be  at,  by 
reason  of  any  action,  suit  or  forfeiture  whatsoever,  which  shall  or 
may  happen,  or  be,  to  the  said  F.  H.,  his  executors,  administrators  or 
assigns,  as  by  reason  of  paying  the  said  rent,  or  any  part  thereof,  to 
the  said  C.  R.,  his  executors,  administrators  or  assigns,  in  manner 
aforesaid,  then  this  obligation  shall  be  void,  or  else  remain  in  full 
force  and  virtue. 

C.   R.    (seal.) 
R.  M.   (seal.) 


No.  8.     Suspending  Bond,  in  Intespleadeb. 
(Code,  §§  6152^,  6155.) 
Known  all  men  by  these  presents,  that  we,  C.  C,  and  S.  S.,  are 

held  and  firmly  bound  unto  X.  Y.,  sheriff  (or  comtdble)  of 

county,  in  the  sum  of dollars,  to  the  payment  whereof  well 

and  truly  to  be  made  to  the  said  X.  Y.,  we  bind  ourselves,  jointly  and 
severally,  firmly  by  these  presents;  and  we  hereby  severally  waive  the 
benefit  of  our  homestead  exemptions  as  to  this  obligation.  Witness 
our  hands  and  seals,  this day  of ,  192... 
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Yet  upon  this  condition,  that  whereas  P.  P.,  on  the day 

of ,  192..,  caused  an  execution   (or  warrant  of  distress)  to 

be  issued  by  J.  T.,  a  Justice  of  said  county  (or  caused  an  execution  to 
be  issued  from  the  clerk*s  office  of  the  circuit  court  of  said  county), 
against  the  goods  and  chattels  of  one  D.  D.,  to  satisfy  the  said  P.  P., 

the  sum  of ,  dollars,  with  interest  thereon  from  the .. 

day  of ,  192.-,  till  paid,  and dollars  cost;  which  writ 

is  directed  to  X.  Y.,  sheriff  (or  constable  of  said  county),  and  he  (or 
J,  R,,  deputy  for  the  said  sheriff)  has  served  the  same  on  [here  de- 
scribe the  property  levied  on];  and  whereas  the  said  C.  C.  claims 
the  said  goods  and  chattels  as  his  property,  and  desires  that  the  sale 
thereof  shall  be  suspended  till  the  claim  thereto  can  be  adjusted: 
Now,  if  the  said  C.  C.  shall  pay  to  any  person  or  persons  who  may 
be  injured  by  such  suspension  of  the  sale,  such  damages  as  he  or 
they  may  sustain  thereby,  then  this  obligation  is  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

C.  C.  [l.  8.] 

S.  S.    [L.  B.] 


No.  9.    Bond  Upon  Application  fob  Warbant  to  Seize  Pbopebty,  in 

Detinue. 

(Code,  §§   5797-5804.) 

Know  all  men  by  these  presents,  that  we,  P.  P.  (or  other  person) 
and  S.  S.  are  held  and  firmly  bound  unto  D.  D.  in  the  Just  and  full 

sum  of f..  dollars  (not  less  than  double  the  value  of  the  property 

claimed),  to  the  payment  whereof,  well  and  truly  to  be  made  to  the 
said  D.  D.  (the  defendant),  we  bind  ourselves  jointly  and  severally 
firmly  by  these  presents;  and  we  hereby  severally  waive  the  benefit 
of  our  homestead  exemptions  as  to  this  obligation.  Witness  our  hands 
and  seals,  this day  of ,  192... 

Yet  upon  this  condition,  that  whereas  P.  P.  or  (A.  7.,  attorney  or 
agent  for  P.  P.),  plaintiff  in  the  warrant  in  detinue  of  P.  P.  against 

D.  D.,  returnable  on  the day  of ,  192..,  at , 

in  county,  before  J.  T.,  a  justice  of  said  county,  for  the 

recovery  of  [here  describe  the  property  as  In  the  warrant,  stating  the 
kind,  quantity,  and  value],  has  made  affidavit  according  to  law,  be- 
fore J.  T.  (or  N.  P.,  or  other  proper  officer),  a  justice  of  said  county, 
whereupon  and  upon  the  due  execution  of  this  bond,  the  said  J.  T., 
Justice  aforesaid,  will  issue  an  order  or  other  process,  in  due  form 
of  law,  directed  to  the  proper  officer  of  said  county,  commanding  him 
to  seize  and  take  into  his  possession  the  said  property:  Now,  if  the 
said  P.  P.  (or  other  person)  shall  pay  to  the  said  D.  D.  all  costs 
which  may  be  awarded  against  him,  the  said  P.  P.,  in  said  warrant, 
and  all  damages  which  may  accrue  to  the  said  D.  D.,  or  any  other 
person,  by  reason  of  the  seizure  of  the  said  property  as  aforesaid. 


BONDS  233 

then  this  obligation  is  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue.  P.  P.  (l.  s.) 

S.  S.  (L.  s.) 


No.  10.    Bond  for  Return  of  Property  to  Defendant  in  Detinue. 

(Idem.) 

Know  all  men  by  these  presents,  that  we,  D.  D.  and  S.  S.,  are 
held  and  firmly  bound  unto  P.  P.  (the  plaintifF)  in  the  just  and  full 

sum  of dollars  (not  less  than  double  the  value  of  the  property 

claimed),  to  the  payment  whereof,  well  and  truly  to  be  made  to  the 
said  P.  P.,  we  bind  ourselves,  jointly  and  severally,  firmly  by  these 
presents;  and  we  hereby  severally  waive  the  benefit  of  our  homestead 
exemptions  as  to  this  obligation.  Witness  our  hands  and  seals,  this 
day  of 192—. 

Yet  upon  this  condition,  that  whereas,  In  the  warrant  in  detinue, 
of  P.  P.  against  D.  D.,  returnable  at ,  in county,  be- 
fore J.  T.,  a  justice  of  said  county,  for  the  recovery  of  [here  describe 
the  property  as  in  the  warrant  in  detinue,  stating  the  kind,  quantity, 
and  value],  the  said  P.  P.  had,  in  due  course  of  law,  caused  the  said 
property  to  be  seized  and  taken  from  the  possession  of  the  said  D.  D., 
and  the  said  D.  D.  now  desires  to  have  the  said  property  returned  to 
his  possession,  to  be  held  by  him  until  final  judgment  is  rendered 
in  the  said  warrant  in  detinue:     Now,  if  the  said  D.  D.  shall  have 

the  said  property  forthcoming,  at  ,  in  said  county,  on  the 

day  of ,  192..,  to  answer  final  judgment  in  the  said 

warrant  in  detinue,  respecting  the  same,  and  shall,  furthermore,  pay 
to  the  said  P.  P.  all  costs  and  damages  which  may  be  awarded  against 
him,  the  said  D.  D.,  in  said  warrant,  and  damages  which  may  accrue 
to  any  person  by  reason  of  the  return  of  the  said  property  to  him, 
the  said  D.  D.,  then  this  obligation  is  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue.  D.  D.  [l.  s.] 

S.  S.  [L.  s.] 


No.  11.     Attachment  Bond. 
[See  "Attachments,"  div.  II.,  under  title  Justice  of  the  Peace,  No.  6]. 


No.  12.    Forthcoming  or  Replevy  Bond,  in  Attachment. 

(Code,  §§  6394-5,  6414-15.) 
Know  all  men  by  these  presents,  that  we,  D.  D.  (or  other  person) 
and  S.  S.,  are  held  and  firmly  bound  unto  P.  P.  in  the  just  and  full 
sum  of  dollars,  to  the  payment  whereof  well  and  truly  to  be  made  to 
the  said  D.  D.,  we  bind  ourselves,  jointly  and  severally,  firmly  by 
these  presents:  and  we  hereby  severally  waive  the  benefit  of  our  home- 
stead exemptions  as  to  this  obligation.  Witness  our  hands  and  seals, 
this day  of 192— 
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Tet,  upon  this  oondltion,  that  whereas  J.  T.,  a  justice  of ^.. 

county,  did,  on  the day  of »  192..,  on  the  complaint 

on  oath  of  P.  P.  made  in  due  form  of  law,  issue  an  attachment  in 

faror  of  the  said  P.  P.,  against  the  estate  of  the  said  D.  D.,  for 

dollars  (or  against  a  certain  cow  detained  5y  the  said  D.  D.,  or,  if 
the  said  cow  cannot  he  found,  then  against  the  estate  of  the  said  D,  D,, 

for dollars,  the  value  of  the  said  coud,  and dollars 

damages  for  detention  of  same) ;  which  attachment  is  returnable  at 

,  in  said  county,  on  the day  of .. ,  192..,  before 

the  said  J.  T.,  or  such  other  justice  as  may  then  be  there  to  try  the 

said  attachment  (or  to  the  next term  of  the  circuit  court  of 

said  county) ;  and  whereas  the  said  attachment  has  come  to  the  hands 
of  X.  Y.,  constable  (or  sheriff  or  deputy  for  the  sheriff)  of  said  county 
to  be  serred,  who,  by  virtue  thereof,  leyied  on  and  seised,  in  possession 
of  the  said  D.  D.,  the  following  property,  to>wit:  [here  describe  the 
property! ;  and  the  said  D.  D.,  now  desiring  to  retain  in  (or  have 
returned  to)  his  possession  the  said  property  (or  to  release  from 
the  attachment  the  tohole  of  the  estate  so  attached,  if  it  be  a  replevy 
bond),  has  tendered  the  said  S.  S.  as  his  surety  in  this  bond:  Now  if 
the  said  D.  D.  shall  have  the  said  property,  attached  as  aforesaid, 
forthcoming  at  such  time  and  place  as  the  said  justice  (or  court) 
may  require  (or  sJiall  perform  the  judgment  of  the  justice  or  court, 
if  it  be  a  replevy  bond),  then  this  obligation  is  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

D.   D.   (L.  8.) 
8.  S.    (L.  B.) 


No.    13.      FOBTHCOMINO   BOND,    IN    CaSE   OF   EXECUTION   OB    DI8TBE88. 

(Code,  §§  6578,  6520.) 

Know  all  men  by  these  presents,  that  we,  D.  D.  and  S.  S.,  are 

held  and  firmly  bound  unto  P.  P.  in  the  just  and  full  sum  of 

dollars,  to  the  payment  whereof,  well  and  truly  to  be  made  to  the 
said  P.  P.,  we  bind  ourselves,  jointly  and  severally,  firmly  by  these 
presents;  and  we  hereby  severally  waive  the  benefit  of  our  homestead 
exemptions  as  to  this  obligation.  Witness  our  hands  and  seals,  this 
day  of ,  192 

Yet  upon  this  condition,  that  whereas  J.  T.,  a  justice  of . 

county,  *  on  a  judgment  obtained  by  P.  P.  against  D.  D.,  before  him, 
the  said  justice,  has  issued  a  writ  of  fieri  facias*  in  favor  of  the  said 
P.  P.,  against  the  goods  and  chattels  of  the  said  D.  D.,  which  writ, 
with  the  legal  costs  attending  the  same,  is  for  a  sum  amount- 
ing to dollars;  and  whereas  X.  Y.,  a  constable  (or  the  sheriff) 

of  said  county,  by  virtue  of  the  said  writ  to  him  directed,  has  levied 
the  same  on  the  following  property,  to-wit  [here  describe  the  prop- 
erty]: and  the  said  D.  D.  desires  to  keep  the  said  property  in  his 
possession  and  at  his  risk,  until  the  day  of  the  sale  thereof,  and  has 
tendered  the  said  S.  S.  as  surety  for  the  forthcoming  and  delivery 
thereof  at  the  day  and  place  of  sale,  according  to  the  statute  in  such 
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case  made  and  proYlded:  Now,  it  the  said  D.  D.  and  S.  8.,  or  either 
of  them»  do  and  shall  deliver  the  aforesaid  property  to  the  said  X. 
Y.,  constable  (or  sheriff)  aforesaid,  at  the  courthouse  (or  other  place), 

In  the  said  county,  on  the day  of »  192..,  then  and 

there  to  be  sold,  to  satisfy  the  said  execution  In  favor  of  the  said 
P.  P.,  then  this  obligation  Is  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

D.  D.  (L.  s.) 
S.  S.  (L.  s.) 
In  case  of  a  distress  warrant,  Insert  "has  Issued  a  distress  war- 
rant," instead  of  the  words  between  the  stars,  and   "warrant"  for 
"writ"  or  "execution." 


No.  14.    Refunding  Bond  to  Ezecxttob  on  His  Paying  ▲  Lbgaot. 

Know  all  men  by  these  presents,  that  we,  B.  C.  and  R.  M.,  are 
held  and  firmly  bound  unto  C.  D.,  executor  of  the  last  will  and  testa- 
ment of  H.  K.,  deceased,  in  the  Just  and  full  sum  of  % ,  to 

the  payment  whereof,  well  and  truly  to  be  made  to  the  said  C.  D., 
executor  as  aforesaid,  his  executors,  administrators  or  assigns,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  We  hereby  waive  the  benefit  of 
our  homestead  exemptions  as  to  this  obligation.  Sealed  with  our  seals 
and  dated  this day  of ,  192... 

Whereas,  H.  K.,  late  of ,  deceased,  did,  by  his  last  will 

and  testament,  bearing  date  the   day  of  ,   192.., 

give  and  bequeath  unto  B.  C,  the  sum  of  dollars,  as  by 

reference  being  had  to  the  said  will,  recorded  in  the  clerk's  office  of 

court.  Will  Book,  Vol.   ,  page   ,  will  more 

fully  appear;  and  the  said  B.  C.  now  desires  the  legacy  to  be  paid 
to  him,  and  C.  D.,  the  executor  of  said  will,  having  agreed  to  pay 
the  same  to  him,  and  has  paid  the  same  to  said  C.  D.,  contemporane- 
ously with  his  the  said  B.  C.'s  executing  this  refunding  bond,  as  re- 
quired by  law,  and  the  said  B.  C.  executes  this  his  refunding  bond, 
with  the  said  E.  M.,  his  surety:  Now,  therefore,  if  the  said  B.  C. 
shall  refund  a  due  proportion  of  any  debts  or  demands  which  may 
hereafter  appear  against  the  decedent  H.  K.,  and  of  the  costs  at- 
tending their  recovery,  then  the.  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

B.  C.   (seal.) 

R.   M.    (SEAL) 


No.  16.    Bond  that  Infant  Shall  (Convey,  Upon  Attaining  His 

Majositt. 

Know  all  men  by  these  presents,  that  we,  R.  S.,  principal,  and 
D.  M.,  surety,  are  held  and  firmly  bound  unto  J.  B.,  in  the  just  and 
full  sum  of  . dollars;  to  the  payment  whereof,  well  and  truly 
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to  be  made  to  the  said  J.  B.,  his  executors,  administrators  or  assigns, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  Jointly 
and  severally,  firmly  by  these  presents.  We  hereby  severally  waive 
the  benefit  of  our  homestead  exemptions  as  to  this  obligation.    Sealed 

with  our  seals  and  dated  this day  of  _. ,  192... 

Whereas,  T.  S.,  late  of . ,  deceased,  by  his  last  will  and 

testament  in  writing,  bearing  date  on  or  about  the day  of 

,  192.-,  did,  among  other  things,  give,  devise  and  bequeath 

all  that  messuage  or  tenement  situate  in ,  unto  his  sons,  R.  S. 

and  H.  S.;  which  will  more  fully  appear  by  reference  being  had  to 

the  said  will,  recorded  in  the  clerk's  office  of  the  county  of , 

Will  Book,  Vol. ,  page And  whereas,  the  above 

named  J.  B.  hath  agreed  with  the  said  R.  S.  and  H.  S.,  for  the  abso- 
lute purchase  of  the  said  messuage  or  tenement  and  premises  so  de- 
vised to  them  as  aforesaid,  at  and  for  the  sum  of dollars;  but 

the  said  H.  S.,  not  being  yet  of  age,  cannot  join  in  conveying  the  same 
to  the  said  J.  B.  And  whereas  the  said  J.  B.  hath,  at  the  request  of 
the  above-bound  R.  S.  and  on  his  promise  and  undertaking  that  the 
said  H.  S.,  should,  when  and  so  soon  as  he  should  have  attained  the 
age  of  twenty-one  years,  at  the  costs  and  charges  of  the  said  J.  B., 
convey  and  assure  to  the  said  J.  B.,  his  heirs  and  assigns,  all  his 
right,  title  and  interest  in  and  to  the  said  messuage  or  tenement  and 
premises  that  being  an  undivided  moiety,  paid  into  the  hands  of 
R.  S.  the  whole  of  the  purchase  money,  and  the  said  R.  S.  hath,  by 
his  deed,  conveyed  his  undivided  moiety  thereof  to  the  said  J.  B., 
his  heirs  and  assigns.  Now,  the  condition  of  this  obligation  is  such, 
that  if  he,  the  said  H.  S.,  do  and  shall  when  and  so  soon  as  he  shall 
have  attained  the  age  of  twenty-one  years,  at  the  costs  and  charge 
of  the  said  J.  B.,  convey  and  assure  unto  the  said  J.  B.  his  heirs  and 
assigns,  by  such  deeds  and  conveyances  as  the  counsel  of  the  said 
J.  B.  shall  approve  of,  his  undivided  moiety  of  and  in  the  said  mes- 
suage or  tenement  and  premises,  devised  to  him  and  the  said  R.  S. 
as  aforesaid,  and  that  without  any  consideration  to  be  paid  him  by 
the  said  J.  B.  for  so  doing;  and  also,  if,  and  in  case  the  said  R.  S., 
his  heirs,  executors  or  administrators,  do  and  shall,  in  the  meantime, 
and  until  the  said  H.  S.  shall  have  executed  such  conveyance  as  afore- 
said, save,  defend,  keep  harmless  and  indemnified,  the  said  J.  B., 
his  heirs,  executors  and  administrators,  and  his  and  their  goods  and 
chattels,  lands  and  tenements,  and  the  said  messuage  or  tenement 
and  premises,  to  be  conveyed  by  the  said  H.  S.  to  the  said  J.  B.  as 
aforesaid,  and  the  rents,  issues  and  profits  thereof,  of  and  from  all 
claims  and  demands  to  be  made  thereto,  by  or  on  the  part  and  be- 
half of  the  said  H.  S.,  then  this  obligation  to  be  void  and  of  none 
effect,  else  to  remain  in  full  force  and  virtue. 

R.  S.    (seal.) 

D.    M.     (SEAL.) 
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No.   16.     Bond  Where  Supersedeas  is  Awarded. 

(Code,  §   6338.) 

Know  all  men  by  these  presents*  that  we,  A.  B.  and  E.  F.,  are 

held  and  firmly  bound  unto  C.  D.  in  the  just  and  full  sum  of 

dollars,  which  well  and  truly  to  be  paid  we  bind  ourselves,  our  heirs, 
jointly  and  severally  firmly  by  these  presents,  Ac,  we  hereby  severally 
waive  the  benefit  of  the  homestead  exemptions  as  to  this  obligation. 
Sealed  with  our  seals  and  dated  this day  of ,  192... 

The  condition  of  the  above  obligation  is  such  that  whereas  the 
said  A.  B.  hath  obtained  from  one  of  the  judges  of  the  Supreme  Court 
of  Appeals  of  Virginia    (or  from  the  Supreme  Court,  &c.),  a  writ 

of  supersedeas  as  to  a  judgment  rendered  against  him  in  the 

court  of for  the  sum  of  .^ dollars,  with  interest  thereon 

from  the day  of ,  192-_,  and dollars  with 

interest  thereon  from  the day ,  192—,  and 

dollars  costs:  Now,  if  the  said  A.  B.  shall  perform  and  satisfy  the 
said  judgment,  proceedings  on  which  are  so  stayed  by  the  said  writ 
of  supersedeas,  in  case  the  said  judgment  be  affirmed  or  the  said 
supersedeas  be  dismissed,  and  shall,  also,  in  the  same  case  pay  all 
damages,  costs  and  fees  which  may  be  awarded  against  or  incurred 
by  the  said  A.  B.  in  the  appellate  court,  and  also  all  actual  damages 
incurred  in  consequence  of  the  said  supersedeas;  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

A.  B.   (L.  s.) 
E.  F.   (L.  s.) 


No.  17.     Injunction  Bond. 

(Code,  §  6324.) 

[Follow   the   preceding   form   to   the   condition:] 

The  condition  of  the  above  obligation  is  such  that,  whereas  the 

above-bound  A.  B.  hath  obtained  from  the  judge  of  the  circuit  court 

for county,  an  injunction  to  stay,  until  the  further  order  of 

the  said  court,  all  further  proceedings  on  a  judgment  of  the  circuit 
court  for  the  county  of i ,  recovered  against  him  by  the  above- 
named  C.  C,  on  the day  of  ,   192—,  for  

dollars,  with  interest  thereon,  to  be  computed  after  the  rate  of  six 

per  centum  per  annum,  from  the day  of ,--,  192..,  till 

payment,  and  the  costs.  Now,  if  the  said  A.  B.  shall  well  and  truly 
pay  and  satisfy  the  judgment  aforesaid,  and  all  such  costs  and  damages 
as  shall  be  awarded  against  him  in  case  the  injunction  aforesaid 
shall  be  dissolved,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

A.  B.  (seal.) 
E.  F.  (seal.) 

Or,  if  the  court  or  judge  awarding  the  injunction  shall  so  direct, 
the  last  clause  of  the  condition  may  be  thus: 
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"Now,  if  the  said  A.  B.  Bhall  well  and  truly  pay  the  value  of  the 
property  levied  on  under  execution  of  fieri  faciat  on  the  Judgment 

aforesaid,  by  X.  X.,  sheriff  of  the  county  of ,  or  shall  have 

the  said  property  forthcoming  to  abide  the  future  order  of  the  court, 
and  to  pay  all  such  costs  and  damages  as  shall  be  awarded  against 
him,  the  said  A.  B.,  in  case  the  injunction  aforesaid  shall  be  dis- 
solved, the  above  obligation,"  Ac 

Or,  if  a  forthcoming  bond  has  been  given  under  the  Judgment, 
then  with  a  further  condition  in  each  of  the  above  cases,  to  "indemnify 
and  save  harmless  the  sureties  in  the  forthcoming  bond  executed 
by  the  said  A.  B.,  and  their  representatives,  against  all  loss  or  damage 
in  consequence  of  the  said  suretyship." 


BOUNDARIES 

See  Adjoimng  Land-owners;  Adverse  Possession;  Drainage; 

Fences 

§  1.  Location  of  boundary 

§  2.  Lines  along  water  courses 

I  3.  Lines  along  highways,  etc 

§  4.  Boundaries  ascertained  upon  petition 

§  6.  Injury  to  or  destruction  of  land-mark  a  misdemeanor 

§  1.  Location  of  boundary. — In  questions  of  boundary, 
natural  objects  or  landmarks,  marked  trees  or  lines,  and  re- 
puted boundaries  well  established,  are  preferred  to  mere 
courses  and  distances  and  magnetic  lines.  The  order  of  prefer- 
ence is  (1)  natural  landmarks,  (2)  artificial  monuments, 
(3)  adjacent  boundaries,  and  (4)  courses  and  distances.  Un- 
less controlled  by  other  calls  or  known  monuments,  calls  for 
courses  and  distances  must  be  strictly  followed.  Oral  testi- 
mony is  admissible  to  locate  corners  and  lines,  and  to  prove 
the  calls  for  course  and  distance  are  mistaken ;  even  the  decla- 
ration of  a  deceased  person  as  to  the  identity  of  a  particular 
corner-tree  or  boundary,  is  admissible,  if  such  person  had  pe- 
culiar means  of  knowing  the  fact  in  question,  by  being  a 
surveyor,  chain  carrier,  or  other  person  present  at  the  survey, 
the  original  or  adjoining  owner,  tenants,  and  others,  whose 
duty  or  interest  would  likely  impress  the  fact  on  their  mind. 
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Even  reputation  or  family  tradition  is  admissible  to  prove  a 
boundary,  whether  public  or  private.     (See  Conveyances.) 

§  2.  Lines  along  water  courses. —  Where  lands  are  de- 
scribed as  bounded  by,  on,  or  running  along  a  non-navigable 
stream,  the  line  or  boundary  is  the  center  of  the  stream, 
though  the  objects  called  for  are  on  the  bank  or  shore.  The 
end  of  the  line  is  found  by  drawing  a  line  at  right  angles  to 
the  shore  from  the  object  to  the  center  of  the  stream.  But  if 
the  land  is  bounded  "on  the  shore  of  the  stream,''  then  the 
bank  or  shore  at  low  water-mark  is  the  boundary.  The  bound- 
ary of  public  or  navigable  streams  is  the  bank  or  shore  at  low 
water-mark,  however  zig-zag  it  may  be.  Low  water-mark  is 
where  the  stream  is  at  its  lowest  ordinary  stage.  A  navi- 
gable stream  is  one  capable  of  bearing  a  vessel  with  20-ton  or 
more  burden  and  communicates  with  other  states  or  coun- 
ties.   (See  Conveyances  and  Water  and  Watercourses.)  

§  3.  Lines  along  highways,  etc —  Where  land  is  de- 
scribed as  "bounding  on",  "running  along,"  etc.,  a  highway, 
street,  or  alley,  or  even  a  private  way,  the  line  runs  to  the  mid- 
dle thereof;  subject,  of  course,  to  the  use  of  the  same  as  such; 
but  otherwise  if  it  is  described  as  bounded  by  "the  side" 
thereof.  Where  a  park  or  other  public  ground  is  referred  to 
as  a  boundary,  the  outside  line  of  the  park  is  the  boundary. 
i&ee  Conveyances.) 

§  4*  Boondaries  ascertained  upon  petition^ — By  a  recent 
statute,  any  person  having  an  interest  in  real  estate,  upon  peti- 
tion filed  in  court,  or  at  rules  in  the  clerk^s  office  may  have 
his  boundary  line  ascertained  and  designated  by  a  jury,  or 
by  the  court,  if  both  parties  consent.     (Code,  §  5490.) 

§  5.  Injury  to  or  destruction  of  land-mark  a  mis- 
demeanorw—  Unlawfully  to  break  down,  destroy,  deface,  in- 
jure or  remove  any  monument  erected  to  designate  the  bound- 
aries of  any  city,  town,  tract,  or  lot  of  land,  or  any  tree  marked 
for  that  purpose,  is  punishable  by  a  fine  of  $5  to  $600. 
(Code,  §  4479.)  Removing  a  line  fence,  under  another  clause 
of  the  statute,  may  be  punished  as  a  trespass — see  Trespass. 
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BOYCOTT 

See  Conspiracy 

A  boycott  is  a  combination  to  harm  a  person  by  coercing 
others  to  harm  him.  In  other  words,  it  is  an  agreement  or 
conspiracy,  generally  secret,  of  two  or  more  persons,  for  the 
purpose  of  injuring  another  by  preventing  his  customers  from 
doing  business  with  him,  through  fear  of  incurring  the  dis- 
pleasure, persecution,  and  vengeance  of  the  conspirators. 
Such  an  agreement  is  unlawful  and  punishable  as  a  con- 
spiracy. If  injury  results,  damages  may  be  recovered.  A 
boycott  may  be  stopped  by  an  injunction. 

Combinations  in  the  nature  of  boycotts,  which  have  been 
held  to  be  unlawful  conspiracies,  are:  To  compel  a  member 
of  a  labor  union  to  pay  a  fine  for  working  in  a  a  mill  with 
steam  machinery,  by  preventing  his  obtaining  employment ;  to 
obstruct  an  employer  in  the  conduct  of  his  business ;  to  coerce 
an  employer  to  conduct  his  business  with  reference  to  appren- 
tices and  delinquent  members  according  to  the  demand  of 
the  union,  by  injuring  his  business  through  notices  to  cus- 
tomers and  material  men  that  dealing  with  him  would  be  fol- 
lowed by  similar  measures  against  them;  to  prevent  the  em- 
ployment of  a  granite  cutter  declared  by  a  labor  union  to  be 
a  "scab";  to  discharge  non-union  men;  to  induce  employees 
to  leave  their  employment  and  prevent  others  from  entering 
it;  to  induce  workmen  to  quit  in  a  body  to  enforce  the  de- 
mands of  a  labor  union ;  to  parade  in  front  of  a  factory  with 
banners  to  induce  workmen  to  keep  away ;  to  gather  around  a 
place  of  business  and  follow  employees  to  and  from  work, 
and  to  collect  about  their  boarding  places  with  threats,  intimi- 
dations, and  ridicule;  to  combine  as  a  labor  union  to  with- 
draw their  patronage  from  a  given  concern. 

But  workmen  may  lawfully  combine  to  obtain  higher 
wages.  The  combination  is  lawful  so  long  as  the  purpose  is 
to  obtain  a  benefit  for  themselves ;  but  if  the  means  employed 
to  accomplish  this  object  is  an  interference  with  the  rights  of 
others,  by  misrepresentation,  intimidation,  molestation,  or 
coercion,  then  the  act  becomes  unlawful.  (See  general  com- 
mon law  authorities.) 
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BRANDS 

See  Trade  Marks. 

I  1.  Saw-logs,  timber,  and  lumber 

I  2.  Tobacoo-^-aee  Tobacco 

§  3.  Flour,  meal,  bread,  and  salt 

I  4.  Brands  or  marks  by  Inspectors — see  Inspectors 

§  5.  False  brand  or  mark 

§  6.  Liability  of  manufacturer  or  packer 

I  7.  Fertilizers 

§  8.  Misbranded  food 

§  9.  Vinegar  and  cider 

§  10.  Oleomargarine 

I  11.  Sheep 

S  12.  Bottles,  siphons,  tins,  kegs,  crates,  boxes,  etc. 

§  1.  Saw-logs,  tunber,  and  lumber^—  Saw-logs  rafted  or 
floated  in  Louis  river  are  required  to  be  branded,  and  the 
brand  recorded.  (Code,  §§  3579-81.)  A  person  may  also 
brand  saw-logs,  piles,  hewn  or  square  timber,  which  he  de- 
sires to  raft  or  float  in  Elizabeth  river  or  any  of  its  tributa- 
rier,  or  in  the  Albemarle  and  Chesapeake  canal  or  Dismal 
Swamp  canal,  or  in  any  river  or  creek  connecting  with  either 
of  said  canals,  or  in  the  Chesapeake  bay.  Upon  recdrding 
such  brand,  he  is  protected  in  its  use.  (Code,  §§  144-7.) 
A  person  desiring  to  float  logs  or  timber  in  any  river  of  the 
State  may  adopt  a  brand  or  trade-mark,  which  is  to  be  re- 
corded. The  act  gives  the  form  of  such  writing.  Such  brand 
on  logs  or  timber  is  a  proof  of  the  ownership  thereof.  Un- 
branded  logs  or  timber  taken  up,  to  be  reported  to  the  clerk. 
(Code,  §§  1448-54.) 

§  2.    Tobacco.-  See  Tobacco. 

§  3.  Flour,  meal,  bread  and  salt*— These  must  be  marked 
by  the  manufacturer  with  his  brand,  along  with  the  weight. 
(Code,  §§  1416-17.) 

Adulterated  flour  must  be  branded  ^^Combination,"  with 
the  name  and  percentage  of  each  ingredient  used.  (Code, 
§  1194.) 

Unlawful  to  sell  meal  as  Virginia  or  Old  Dominion  meal, 
when  it  is  not    (Code,  §  1195.) 

§  4    Brands  or  marka  by  intpectorsw—  See    Agriculhtre. 

§  5.  Falte  brand.or  mark^^-It  is  unlawful  to  use  a  false 
brand  or  mark,  or  to  sell  goods  so  marked.    (Code,  §§  1438-9.) 
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§6*  Liability  of  manufacturer  or  packer.—  If  a  penalty 
be  recovered  from  a  seller  or  other  person  than  the  manufac- 
turer or  packer,  such  person  may  recover  the  amount  from  the 
manufacturer  or  packer.     (Code,  §  1440.) 

§  7.    Fertilisers^^*  See  Adulterations;  Agriculture. 

§  8^  Misbranded  food. —  See  Pure  Food  and  Drug  Laws, 

§  9.  Vinegar  and  cider^-  The  manufacturer  of  cider  vine- 
gar must  brand  it  "cider  vinegar".     (Code,  §  1191.) 

The  seller  of  pure  apple  cider  must  brand  it  "pure  apple 
cider";  any  other  cider  must  be  branded  "chemical  cider". 
(Code,  §  1192.)     See  Adulterations. 

§  10.    Oleomargarine. — This  must  be  marked  "Oleomar- 
garine" in  Roman  letters  not  less  than  a  half  an  inch  square. 
(Code,  §§  1202-3.)     See  Adulterations, 

§  11.  Sheep.— It  is  a  $5  fine  to  drive  sheep  along  a  road 
over  ten  miles,  without  branding  them.     (Code,  §  4742.) 

§  12.  Bottles^  tiphonsy  tins,  kegs,  crates,  boxest  etc — 
See  Acts  1920,  p.  441. 
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I  1.    The  promise  to  marry 
§  2.    The  breach 
I  3.    The  defenses 

(1)  No  valid  promise  to  marry 

(2)  A  discharge  from  the  promise 

§  1.  Tlie  promise  to  marry. — There  must  be  an  offer  of 
marriage  accepted.  A  mere  intention  communicated  to  a 
third  person  out  of  her  presence,  is  not  sufficient.  The  offer 
or  acceptance  may,  however,  be  through  a  friend  or  agent ;  it 
need  not  be  in  express  words;  it  is  sufficient  if  both  parties 
so  understood  it.  A  conditional  agreement  to  marry  is  good, 
if  the  condition  is  legal,  as,  after  a  parent's  death  and  the 
like.  But  a  promise  conditioned  on  getting  a  divorce,  or 
death  of  present  spouse,  or  sexual  intercourse  with  in- 
tended bride,  or  the  like  is  not  binding,  being  contrary  to 
public  policy.    If  the  time  and  place  are  not  fixed,  the  law 
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fixes  it  within  a  reasonable  time  at  the  bride's  residence.  If 
the  marriage  is  fixed  to  be  longer  than  one  year,  the  promise 
must  be  in  writing,  under  the  statute  (Code,  §  5561).  A 
minor,  or  one  whose  marriage  would  be  void  or  voidable,  as, 
in  the  case  of  white  person  and  negro,  a  person  already  mar- 
ried, a  person  forbidden  to  marry  by  reason  of  kinship 
(Code,  §§  5084-5),  an  insane  person,  or  one  incapable  from 
physical  causes  from  entering  into  the  marriage  state,  can- 
not make  a  valid  promise  to  marry.  But  in  such  cases  (except 
in  case  of  a  minor  or  insane  person),  the  party  may  be  liable 
for  deceit.  Force,  fraudulent,  concealment,  and  false  repre- 
sentations may  invalidate  contracts  to  marry:  thus,  where 
the  promise  is  made  at  the  point  of  a  pistol  or  to  get  free 
from  actual  confinement;  or  the  woman  conceals  the  fact 
that  she  is  not  chaste  or  not  fit  for  sexual  intercourse,  or  is 
already  engaged  to  another  person;  or  where  she  falsely 
represents  her  social  position,  fortune,  or  character,  whereby 
he  is  deceived.     (See  1  Min.  Inst.  276;  3  Min.  Inst.  326-9.) 

§  2.  The  breach.^  There  is  a  breach  of  contract  to 
marry,  (1)  where  the  party  refuses  to  marry  on  the  day 
fixed;  (2)  where  no  day  is  fixed,  and  the  party  upon  re- 
quest, after  a  reasonable  time,  refuses  to  set  the  day;  (3) 
where  the  party  marries  some  other  person ;  or  (4)  where  he 
repudiates  his  Wmise  and  declares  that  he  will  not  marry 
her,  in  which  case,  suit  may  be  brought  at  once,  even  though 
a  future  day  was  set  for  the  marriage.  (See  3  Min.  Inst. 
327.) 

§  3.  Tlie  defenses. — ^The  defenses  to  an  action  for  breach 
of  promise  are: 

(1)  No  valid  promise  to  marry ^  for  any  of  the  reasons 
set  forth  imder  section  1,  above,  as,  being  on  an  illegal  con- 
dition, being  a  minor,  or  one  whose  marriage  would  be  void 
or  avoidable,  or  in  cases  of  force,  fraudulent  concealment,  or 
false  representation  of  a  material  fact;  or 

(2)  A  discharge  from  the  promise. — Even  where  there 
was  a  valid  promisef  th^  party  is  discharged  or  released  from 
keeping  it  for  any  of  the  following  reasons:  (a)  The  un- 
chaste character,  or  lewd  conduct  of  the  female  toward  other 
men,  unknown  to  him  at  the  time  of  their  engagement;  (b) 
the  subsequent  release  from  the  promise  for  valuable  con- 
sideration, and  ceasing  for  a  long  time  to  correspond  or  visit. 
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not  otherwise  accounted  for,  tends  to  prove  such  release;  (c) 
where  the  plaintiff  has  broken  her  contract  or  failed  to  carry 
out  some  condition  herself,  or  has  become  insane  or  physi- 
cally incompetent  to  engage  in  sexual  intercourse,  or  been 
guilty  of  fornication  with  some  one  else.  (1  Min.  Inst.,  276-8.) 
§  4.  Damagetw—  The  damages  for  a  breach  of  pr3mise 
to  marry  are  largely  in  the  discretion  of  the  jury,  whose  ver- 
dict the  court  is  reluctant  to  set  aside  for  being  excessive, 
especially  where  an  unsuccessful  attempt  has  been  made  to 
impeach  the  plaintiff's  character.  She  may  recover  not  only 
for  her  pecuniary  loss  and  the  disappointment  of  her  rea- 
sonable expectations  of  material  and  worldly  advantages  re- 
sulting from  the  intended  marriage,  but  also  for  wounded 
feelings  and  mortification  and  pain  and  for  the  harm  done 
her  prospects  in  life.  And  to  discourage  wrongs  of  this  kind, 
the  jury  may  give  additional  damages  by  way  of  punish- 
ment and  as  an  example  to  others,  called  ^^punitive''  jt 
^^exemplary"  damages.  The  jury  may  consider  the  defend- 
ant's general  reputation  for  wealth,  his  social  position,  the 
length  of  the  engagement,  the  depth  of  her  devotion,  her 
lack  of  independent  means ;  her  mortification  and  injured  feel- 
ings and  affections,  loss  of  reputation  and  social  standing,  and 
expenses  in  preparation  for  the  marriage.    (1  Min.  Inst  278.) 


BRIBERY 

See  Lobbying 

I  1.    Bribes  to  officers  or  candidates  for  office 

I  2.    Acceptance  thereof  by  officer 

I  3.    Evidence  in  prosecutions  under  the  two  preceding  sections 

I  4.    Bribe  to  officers  to  prevent  service  of  process 

I  6.    Giving  bribes  to,  or  receiving  same  by,  commissioners,  audi- 
tors, Jurors,  etc. 

I  6.    Attempting  by  bribe   to  influence  voter 

I  7.    Giving  or  receiving  bribe  for  vote 

I  8.    Bribing  agents,  employees,  or  servants;   witnesses  exempt 
from  prosecution 

I  9.    Bribery  disqualifies  to  vote  or  hold  office  or  to  serve  as  a 

Juror 
I  10.    Form  of  "description"  in  warrant  or  indictment 
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§  1.    Bribes  to  ofiioers  or  candidatet  for  office^— If  any 

person  corruptly  give,  offer,  or  promise  to  any  executive, 
legislative,  or  judicial  officer,  or  to  any  candidate  for  such 
office,  and  either  before  or  after  he  shall  have  qualified,  or 
shall  have  taken  his  seat,  any  gift,  or  gratuity,  with  intent  to 
influence  his  act,  vote,  opinion,  decision,  or  judgment  on  any 
matter,  question,  cause,  or  proceeding,  which  is  or  may  be 
then  pending,  or  may  by  law  come  or  be  brought  before  him 
in  his  official  capacity,  he  shall,  upon  conviction,  be  confined 
in  the  penitentiary  not  less  than  one  nor  more  than  ten  years. 
This  section  shall  also  apply  to  a  resident  of  this  State,  who, 
while  temporarily  absent  therefrom  for  that  purpose,  shall 
make  such  gift,  offer  or  promise,  and  thereafter  return  to  this 
State."  (Code,  §  4496.)  Bribery  of  an  election  officer  is 
punishable  by  a  fine  not  over  $500  or  jail  not  over  12  months, 
or  both.     (Code,  §§  195,  4782.) 

§  2.  Aoo^tuices  thereof  by  officerd— ^^If  any  execu- 
tive, legislative,  judicial  officer,  sheriff,  constable  or  police 
officer,  or  any  candidate  for  such  office  accept  in  this  State, 
or  if,  being  resident  in  this  State,  such  officer  or  candidate 
shall  go  out  of  this  State  and  accept,  and  afterwards  return 
to  and  reside  in  this  State,  any  gift  or  gratuity,  or  any 
promise  to  make  a  gift  or  do  any  act  beneficial  to  such  officer 
or  candidate  under  an  agreement,  or  with  an  understanding 
that  his  vote,  opinion,  or  judgment  shall  be  given  on  any  par- 
ticular side  of  any  question,  cause,  or  proceeding  which  is  or 
may  be  by  law  brought  before  him  in  his  official  capacity,  or 
that  in  such  capacity  he  shall  make  any  particular  nomina- 
tion or  appointment  or  take  or  fail  to  take  any  particular  ac- 
tion, or  perform  any  duty  required  by  law,  he  shall,  upon  con- 
viction, be  confined  in  the  penitentiary  not  less  than  one  nor 
more  than  ten  years,  and  shall  forfeit  his  office  and  be  for- 
ever incapable  of  holding  any  post  mentioned  in  section  289, 
(i.  e.,  "any  office  of  honor,  profit,  or  trust  under  the  Constitu- 
tion of  Virginia").  The  word  candidate  as  used  in  this  and 
the  preceding  section  shall  mean  any  one  who  offers  himself 
or  is  put  forward  by  others  as  a  suitable  person  or  an  as- 
pirant for  such  office."  (Code,  §  4497,  as  amended  by  Acts 
1920,  p.  486.) 

§  3.  Evidence  in  protecations  ander  die  two  luneoeding 
»^^No  person  prosecuted  under  either  of  the  two 


246  BRIBERY 

preceding  sections  shall  be  competent  to  testify  against  a  wit- 
ness for  the  Commonwealth  in  such  prosecution  touching  the 
giving,  or  offering  to  give,  or  the  acceptance  of  any  bribe  by 
such  witness  prior  to  the  conmiencement  of  such  prosecu- 
tion, nor  shall  any  witness  called  by  the  court  or  Conmion- 
wealth's  attorney  and  giving  evidence  for  the  prosecution, 
either  before  the  grand  jury  or  the  court  in  such  prosecution, 
be  ever  proceeded  against  for  any  offense  of  giving,  or 
offering  to  give,  or  accepting  a  bribe  conmiitted  by  him  at 
the  time  and  place  indicated  in  such  prosecution;  but  such 
witness  shall  be  compelled  to  testify,  and  for  refusing  to 
answer  questions  may,  by  the  court,  be  fined  a  sum  not  ex- 
ceeding $500,  and  be  imprisoned  for  a  term  not  exceeding  six 
months."     (Code,  §  4498.) 

§  4.  Bribes  to  <Acers  to  prevent  sendee  of  process.^ — 
^'If  any  officer,  authorized  to  serve  legal  process,  receive  any 
money  or  other  thing  of  value,  for  omitting  or  delaying  to 
perform  any  duty  pertaining  to  his  office,  he  shall  be  con- 
fined in  jail  not  exceeding  six  months,  and  be  fined  not  ex- 
ceeding $100."     (Code,  §  4502.) 

§  5.  Giving  bribes  to,  or  receiving  same  by,  commis- 
sioners, auditors,  jurors,  et& — ''If  any  person  give,  or  offer, 
or  promise  to  give,  any  money  or  other  thing  of  value,  to  a 
commissioner  appointed  by  a  court,  auditor,  arbitrator,  irni- 
pire,  or  juror,  (although  not  impaneled),  with  intent  to  bias 
his  opinion  or  influence  his  decision  in  relation  to  any  matter 
in  which  he  is  acting  or  is  to  act,  or  if  any  such  commissioner, 
auditor,  arbitrator,  umpire,  or  juror,  corruptly  take  or  receive 
such  money  or  other  things,  he  shall  be  confined  in  jail  six 
months,  and  fined  not  exceeding  $500."    (Code,  §  4503.) 

§  6.  Attempting  by  bribe  to  influence  voter.^ — Punish- 
ment, fine  not  over  $1,000,  and  jail  not  over  one  year.  (Code, 
§  4725.) 

§  7.  Giving  or  receiving  bribe  for  vote.^ — Punishment, 
fine  $100  to  $1,000  or  jail  one  to  12  months.    (Code,  §4727.) 

§  8.  Bribing  agents,  employees,  or  servants,  witnesses 
exempt  from  prosecuti<m« — It  is  a  misdemeanor,  (1)  to  give, 
offer,  or  promise  to  an  agent,  employee,  or  servant,  any  gift 
whatever,  without  the  knowledge  and  consent  of  his  princi- 
pal, employer  or  master,  with  intent  to  influence  his  action  in 
relation  to  his  principal's,  employer's,  or  master's  business: 
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or  (2)  for  such  agent,  employee,  or  servant,  without  such 
knowledge  and  consent,  to  request  or  accept  a  gift  or  a  promise 
to  make  a  gift  or  to  do  an  act  beneficial  to  himself,  under  an 
agreement  or  with  an  understanding  that  he  shall  act  in 
any  particular  manner  as  to  said  business;  or  (3)  for  an 
agent,  employee,  or  servant,  being  authorized  to  procure  ma- 
terial, supplies,  or  other  articles  either  by  purchase  or  con- 
tract for  his  principal,  employer,  or  master,  or  to  employ  ser- 
vice or  labor  for  him,  to  receive  directly  or  indirectly  for  him- 
self or  another,  a  commission,  discount,  or  bonus  from  the 
person  who  renders  such  service  or  labor;  or  to  give  or  offer  to 
give  such  commission,  discount,  or  bonus,  is  punishable  by  a 
fine  of  not  over  $500,  or  jail  not  over  12  months,  or  both. 
Witnesses  for  the  prosecution  are  themselves  exempt  from 
prosecution,  but  they  may  be  compelled  to  testify  and  for 
refusal  may  be  punished  for  contempt.  (Code,  §§  4712-13, 
4782.) 

§  9.  Bribery  disqualifies  to  vote  or  hold  office  or  to  serve 
as  juror^See  Va.  Const.,  §§  23,  32 ;  Code,  §§  82,  5984. 

§  10.    Form  of  ^descriptimi''  in  warrant  or  indictmenL — 

No.  1.    Bkibino  an  OmcEB. 

(Code,  I  4496.) 

descbiptioit: 

"did  unlawfully  and  oorruptiy  glye  (or  oHer  or  promise  to  give)  to 

O.  H.,  a  duly  elected  (or  appointed)  .. [here  state  what  officer 

or  candidate],  flye  dollars  (or  other  gift  or  gratuity),  with  Intent  to 
Influence  his  opinion,  decision,  and  Judgment  (or  act  and  vote)  on  a 
[here  state  on  what  matter*  question,  cause,  or  proceeding]." 


No.  2.    Warrant  of  Arrest  for  an  Officer  Aoceptino  a  Bribe. 

(Code,  I  4497,  as  amended  by  Acts  1920,  p.  486.) 

description: 

"being  then  a  duly  elected  (or  appointed) .  [here  state  what 

officer  or  candidate],  did  unlawfully  and  corruptly  accept  [here  state 
what  the  gift,  gratuity,  or  promise  was]  from  one  T.  R.,  under  an 
agreement  and  with  an  understanding  with  him  that  the  said  C.  D.'s 
opinion  and  judgment  (or  vote)  should  be  [here  state  how  the  TOte, 
opinion,  or  judgment  was  to  be,  and  in  reference  to  what  question, 
cause,  or  proceeding],  then  pending  (or  which  might  have  heen 
brought)  before  him  in  his  official  capacity.' 


»» 
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No.  3.    REcmviiTo  a  Bbibe  fob  Omittino  ob  Delating  to  Sebve  Pbocess. 

Code,  I  4602.) 

descbiftion: 
"being  an   officer   authorised   to   serre   legal    process,    to-wit:     the 
fiherlfl  (or  constable)  of  said  county,  did  unlawfully  and  corruptly  re- 

ceire ^.  dollars  (or  other  thing)  from  one  T.  R.  for  omitting 

and  delaying  to  [here  state  what  official  duty  was  omitted  or  delayed]. 


No.  4.     Bbibing  a  Votbb. 
(Code,  I  4726.) 
debcbiptioit: 
did  unlawfully  and  corruptly  giye  to  O.  H.,  a  legal  yoter  in  the 

[here  state  what  election], ....  dollars  (or  other  thing),  under 

an  agreement  with  him  that  he,  the  said  G.  H.,  should  Tote  for  O.  R., 
a  candidate  in  said  election  for  the  office  of " 


*• 


No.  5.    VoTEB  Receiving  a  Bbibe. 
{Idem,) 

DESCBIFTION ! 

being  then  a  legal  Toter  in  the  election  held  on  the day  of 

,   192..,  did   unlawfully  and   corruptly   receiye   from   G.   H. 

.^ dollars,  under  an  agreement  with  him  that  he,  the  said 

C.  D.,  would  Tote  for  O.  R.,  a  candidate  in  said  election  for  the  office 
of 


*9 


BRIDGES 

I  1.  Establishment,  etc.,  of  public  bridges 

I  2.  Duty  of  owner  or  occupier  of  dam  to  maintain  bridge 

I  3.  Foot  bridges,  etc 

I  4.  Supenrisors  may  contract  for  building  or  repairing  bridges 

I  5.  How  bridges  between  two  counties  oj>ened  and  built 

I  6.  What  use  of  bridges  forbidden 

I  7.  Toll  bridges 

§  8.  Burning  bridge 

I  9.  Obstructing  or  injuring  bridge 

S  10  How  travelers  to  pass  on  bridge 

S  11.  How  bicycle  to  pass  vehicle  or  horse 

§  12.  Fast  riding,  driving  or  racing  over  bridge 

§  13.  Injuries  resulting  from  defective  bridge 
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§  1.  Estdblislmient,  etc  of  pabKc  bridges^r^  These  are 
established,  construed,  improved,  and  repaired  like  public 
roads.  See  Roads^  Bridges^  Landings^  and  Wharves.  On 
turnpikes,  bridges  must  be  made  where  necessary.  (Code, 
§  4075.) 

§  2L  Doty  of  owner  or  occopier  of  dam  to  maintain 
bridge^Every  owner  or  occupier  of  a  dam  must,  so  far  as  a 
road  passes  over  it,  keep  such  dam  in  good  order,  at  least 
twelve  feet  wide  at  the  top,  and  also  keep  in  good  order  a 
bridge  of  like  width  over  the  pier-heads,  flood-gates,  or  any 
wash-out  through  or  around  the  dam;  and  must  erect  and 
keep  in  good  order  a  strong  railing  on  both  sides  of  such 
bridge  or  dam,  unless  such  railing  be  dispensed  with  by  the 
board  of  supervisors.  For  failure  herein,  he  will  be  fined  $2 
for  every  24  hours,  not  to  exceed  $50 ;  and  where  a  mill-dam 
is  carried  away  or  destroyed,  he  will  not  be  subject  to  such 
fine  until  one  month  after  the  mill  has  been  put  into  opera- 
tion. The  fine  is  recoverable  before  a  justice  and  goes  to  the 
county  road  fund.    (Code,  §  1985.) 

§  3.  Foot  bridges,  etc,  to  be  conatructedd—  The  superin- 
tendent of  roads  must  cause  to  be  placed  and  kept  over  every 
stream  where  it  is  necessary  and  practicable  a  sufficient  bridge, 
bench,  or  log  for  the  accommodation  of  foot  passengers. 
(Code,  §  1989.) 

§  4.  Supervisors  may  contract  for  building  or  repair- 
ing bridges^r^When  a  bridge  or  causeway  is  necessary,  and 
it  is  not  practicable  for  the  superintendent  of  roads  to  have 
it  built  or  repaired,  the  board  of  supervisors  may  contract 
therefor,  and  to  this  end  may  appoint  one  or  more  commis- 
sioners to  receive  proposals.    (Code,  §  1990.) 

§  5.  How  bridges  between  two  counties  opened  and 
bnilL — The  board  of  supervisors  of  one  county  may  notify 
the  board  of  another,  that  a  bridge  and  causeway,  or  either, 
is  necessary  over  a  place  beteewn  the  two  counties,  and  if 
such  board  concurs  in  this  opinion,  it  appoints  three  com« 
missioners  to  meet  there  on  a  certain  day  and  agree  with 
commissioners  of  the  other  board  as  to  the  manner  and  con- 
ditions of  doing  the  work.  Upon  this  order  being  communi- 
cated to  the  other  board,  it  makes  a  similar  appointment ;  and 
the  result  of  such  joint  conference  is  reported  to  their  re- 
spective boards^    Then  each  board  directs  the  same  or  other 
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commissioners  (not  over  three)  to  unite  in  receiving  pro- 
posals for  doing  the  work  as  agreed  upon  by  them  or  by  the 
boards.  If  the  boards  cannot  agree,  an  appeal  may  be  taken 
to  court.  If  either  board  fails  to  act  or  to  unite  in  doing  the 
work,  it  may  be  compelled  by  mandamus.  (Code,  §§  1991-2, 
as  amended  by  Acts  1918,  p.  431.) 

§  8.  What  use  of  bridges  forbiddou— No  person  must 
use  any  county  bridge  as  a  wharf  from  which  to  unload  any 
vessel  or  boat,  nor  as  a  place  of  deposit  for  any  property,  nor 
for  any  other  purpose  except  for  a  crossing.  Nor  must  the 
master  or  owner  of  any  vessel  fasten  the  same  to  or  lay  the 
same  along  side  such  bridge.  The  penalty  is  a  fine  of  $5  to 
$20  to  the  county  road  fund.     (Code,  §  1994.) 

§  7.  Toll  bridges.^-  For  the  law  as  to  toll-bridges,  see 
Code,  §§  2067-72. 

§  8.  Baming  or  blowing  ap  a  bridge. — Maliciously 
burning  or  destroying  by  explosives  a  bridge  is  punishable 
by  penitentiary  from  1  to  10  years.     (Code,  §  4433.) 

§  9.  Obstructing  or  injuring  bridge^— Maliciously  to  ob- 
struct, remove  or  injure  any  bridge  or  fixture  thereof,  is  pun- 
ishable by  penitentiary  from  2  to  10  years,  and  in  case  of 
death  resulting  therefrom,  it  is  murder;  if  the  act  is  not 
malicious,  but  unlawful,  the  punishment  is  penitentiary  1  to 
3  years  or  jail  not  over  12  months  and  fine  of  $100  to  $600. 
(Code,  §  4468.) 

"Knowingly  and  wilfully,  without  lawful  authority,"  to 
break  down,  destroy,  or  injure  any  bridge,  bench,  or  log  placed 
across  a  stream  for  the  accommodation  of  pedestrians,  or 
persons  on  foot,  is  punishable  by  a  fine  of  $1  to  $100.  (Code, 
§  4730.) 

If  a  bridge  be  damaged  or  destroyed  by  knowingly  and 
wilfully  felling  timber  or  casting  waste  wood  into  any  river  or 
creek,  the  punishment  is  a  fine  of  $10  to  $100.    (Code,  §  4746.) 

§  10.  How  travelers  to  pass  on  bridge^ —  See  Roads^ 
Bridges^  etc.,  section  8,  (8). 

§  IL  How  bicycle  to  pass  veiucle  or  borse^—  See  Roads^ 
Bridges^  etc.,  section  8,  (6). 

§  12.    Fast  ridingt  driving  <»*  racing  over  bridge. —  See 
Roads^  Bridges^  etc.,  section  8,  (9). 

§  13.  Injuries  resulting  from  defective  bridge. —  By  the 
common  law,  towns  and  cities  are  liable  for  injuries  result- 
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ing  from  their  negligent  failure  to  keep  their  bridges  in 
proper  repair,  but  counties  are  not  so  liable  as  to  county 
bridges.  One  who  for  his  own  convenience  constructs  a 
bridge  on  a  public  road,  is  liable  for  an  injury  resulting  from 
his  negligent  failure  to  keep  it  in  proper  repair.  (See  gen- 
eral common  law  authorities.) 


BROKERS 

See  Agents  and  Agency;  Licenses  and  License  Taxes^  section 

30,  as  to  "Pawnbrokers" 

I  1.    Definition 

I  2.    Kinds  of  brokers 

(1)  Real  estate  broker 

(2)  Insurance  brokers 

(3)  Merchandise  brokers 

(4)  Stock  brokers 
I  3.    Authority  of  brokers 

I  4.    Broker  must  use  good  faith 

§  5.    Liability  in  negotiating  note,  etc.»  without  endorsement 

I  6.    Compensation 

I  7.    License 

(1)  Merchandise  broker 

(2)  Stock  broker 

(3)  Bankers  or  brokers  dealing  in  options  or  futures 

(4)  Ship  brokers 

(5)  Insurance  broker 

§  1.  Definition.—  A  broker  is  one  whose  business  is  to 
bring  parties  together  to  contract,  or  in  their  name  to  con- 
tract for  them  in  some  line  of  business.  (See  section  7,  be- 
low.) Unlike  a  factor  or  commission  merchant  (see  Com- 
mission  merchant^  he  does  not  usually  have  possession  of  the 
goods.  His  authority  is  not  so  broad,  and  his  contracts  are 
generally  made  in  the  name  of  his  principal.  His  general 
duties  and  liabilities  are  the  same  as  in  the  case  of  agents  in 
general — see  Agents  and  Agency. 

§  2.  Kinds  of  brokers.^-  A  broker  usually  chooses  some 
one  line  of  trade,  and  he  is  described  in  reference  to  that 
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trade,  as  real  estate  broker,  merchandise  broker,  stock  broker, 
ship  broker,  insurance  broker,  etc. 

(1)  Real  Estate  broker. — See  Real  Estate  Agent  or 
Broker. 

(2)  Insurance  Broker. — ^An  insurance  broker  is  one 
who  makes  it  his  business  to  secure  insurance,  for  those  who 
employ  him,  from  various  companies.  He  differs  from  an 
insurance  agent  who  works  for  and  represents  a  certain,  or 
perhaps  several,  insurance  companies,  while  the  broker  is  the 
agent  of  the  insured  rather  than  of  the  insurer.  He  does  not 
have  as  broad  authority  as  a  general  insurance  agent,  who 
may  bind  the  company.  A  policy  is  secured  by  him  from 
the  company,  rather  than  executed  by  him  for  the  company. 
Consequently  there  is  not  usually  any  act  which  he  can  do 
in  signing  policies,  waiving  or  inserting  provisions  therein 
which  can  bind  the  company,  although  a  general  insurance 
agent  would  have  such  powers. 

(3)  Merchandise  Broker. — ^A  merchandise  broker  is  one 
who  represents  buyers  and  sellers  of  merchandise  without  hav- 
ing possession  of  it.  He  usually  deals  in  some  one  line  and 
is  described  and  known  in  reference  to  that  line,  as  for  in- 
stance, as  cotton  broker,  a  sugar  broker,  a  tea  and  coffee 
broker,  a  grain  broker.  He  does  not  have  the  authority  of  a 
factor  from  whom  he  essentially  differs  in  not  having  the 
possession  of  the  goods. 

(4)  Stock  Broker. — ^A  stock  broker  buys  and  sells  stocks 
of  corporations  for  customers.  He  often  differs  from  the 
other  tinds  of  brokers  and  comes  to  have  more  the  character 
of  a  factor.  He  often  has  possession  of  the  stock,  and  buys 
and  sells  in  his  own  name.  A  common  practice  is  for  him  to 
sell  stock  on  margin.  In  that  case  the  buyer  becomes  the 
owner  of  the  stock,  which  is  bought  by  money  loaned  by  him 
to  the  customer  and  the  customer's  own  money  in  propor- 
tions usually  of  about  90  per  cent,  and  10  per  cent.  The 
amount  put  up  by  the  customer  is  said  to  be  put  up  on  mar- 
gin, (see  section  7,  (2),  below.) 

§  3.  AuAority  of  broker.^ — ^The  broker  usually  acts  in 
each  instance  upon  a  special  authority  and  has  very  little 
implied  authority  to  bind  his  principal.  A  broker  does  not 
usually  have  possession  of  the  subject  matter  of  the  contract 
as  in  the  case  of  a  factor.    His  authority  is  specially  con- 
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ferred  and  therefore  limited.  For  instance,  if  one  deals  with 
a  real  estate  broker  he  cannot  usually  assume  that  the  broker's 
authority  is  extensive.  He  must  look  to  the  actual  authority 
that  has  been  expressly  conferred.  Thus  C  cannot  assume 
that  A,  a  real  estate  broker,  has  any  authority  to  sell  B's 
land.  He  may  take  A's  word  for  it,  but  he  is  not  really 
protected  except  upon  B's  word  to  that  effect,  which  he  should 
have  in  writing.  Many  times  indeed  a  broker  has  no  actual 
authority  but  simply  brings  parties  together,  whereupon  they 
arrive  at  their  own  terms. 

Where  a  broker  has  actual  authority,  it  is  usually  to  be 
construed  in  the  light  of  customs  and  usages  which  are  of 
universal  use  in  that  locality  and  trade.  If  one  goes  by 
means  of  his  broker  into  a  market  or  exchange  ho  usually 
must  be  taken  to  have  instructed  the  broker  to  proceed  in  re- 
spect to  the  well  known  customs  and  rules  that  prevail  there, 
and  he  will  be  bound  by  these.  This  is  perhaps  more  true  of 
stock  brokers  than  of  other  kinds,  because  it  is  their  business 
which  is  so  largely  governed  by  customs,  usages  and  rules. 

A  broker  usually  has  no  authority  to  receive  payment  (a 
real  estate  broker  may)  or  to  extend  credit,  as  the  factor  may. 
In  any  particular  case,  however,  this  authority  might  appear 
either  expressly  or  from  the  circumstances. 

§  4.  Broker  must  use  good  f aiUu —  A  broker  must  not 
secretly  represent  both  parties,  nor  secretly  buy  from  or  sell 
to  himself  or  in  any  way  oppose  his  own  interests  to  those 
of  hlQ  principal.  What  we  have  said  in  general  of  the  agent's 
duty  (see  Agents  and  Agency)^  applies  here  as  elsewhere. 
Perhaps  the  temptation  to  violate  that  duty  is  found  more 
often  in  the  case  of  the  broker  than  of  other  agents.  Cer- 
tain it  is  that  many  of  the  cases  found  in  the  reports  of  the 
secret  receiving  of  double  commissions,  or  the  secret  represent- 
ing of  other  parties,  are  cases  of  brokers.  Where  a  broker 
violates  his  duites  in  this  respect  he  loses  his  right  to  com- 
missions and  the  transaction  is  voidable  if  the  third  party  is 
also  in  collusion. 

§  5.  Liability  in  negotiating  note,  etc^  without  endorse- 
mentiT- Where  a  broker  or  other  agent  negotiates  a  note  or 
other  neogiable  instrument  without  endorsement,  unless  he 
discloses  the  name  of  his  principal  and  the  fact  that  he  is 
acting  only  as  agent,  he  wiU  himself  be  taken  to  warrant  the 
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instrument  to  be  genuine  and  what  it  purports  to  be,  that  he 
has  a  good  title  to  it,  that  all  prior  parties  had  capacity  to 
contract,  and  that  he  knows  no  fact  which  would  impair  the 
validity  of  the  instrument  or  render  it  valueless.  But  the 
warrant  extends  in  favor  of  only  the  first  party  to  whom  the 
delivery  is  made.    (Code,  §  5631.) 

§  8.  CompensatioiLr— A  broker  is  usually  employed  on 
commission.  He  earns  his  fee  when  he  performs  his  engage- 
ment. He  is  usually  employed  upon  a  contingent  fee. 
Whether  he  has  earned  his  fee  or  not  depends  on  the  terms  of 
his  employment.  He  may  be  employed  to  sell  upon  certain 
terms,  or  he  may  not  have  authority  to  propose  any  terms, 
but  simply  undertakes  to  find  a  buyer  or  purchaser.  (4 
Bay's  Gen.  Com.  Law,  §§  81-85.) 

§  7.  Licenae^ — (1)  Merchandise  brokers. — Such  a  bro- 
ker, under  the  license  laws,  is  any  person,  firm,  or  corpora- 
tion who  receives  or  distributes  provisions  and  merchandise, 
including  flour,  hay,  or  grain,  shipped  to  him  or  it  for  dis- 
tribution on  account  of  the  shipper,  or  who  participates  in 
the  profits  from  the  sales,  or  who  invoices  such  sales  or  col- 
lects the  money  therefor.  He  is  required,  under  penalty  of  fine 
of  $50  to  $1,000,  to  obtain  a  license.  The  license  tax  is  $50,  if 
conmiissions  are  not  over  $1,000;  but  if  over  $1,000,  an  ad- 
ditional tax  of  $1.00  on  each  $100,  or  fraction  thereof,  in 
excess  of  $1,000.  (Acts  1915,  p.  232;  2  Code,  1919,  p.  3124, 
§§  48,  49.) 

(2)  Stock  {including  loan)  broker, — ^A  stock  (including 
a  loan)  broker  is  any  person,  firm,  bank,  or  cc-  pi  ration  that 
deals  in  coin,  foreign  or  domestic,  exchange,  government 
stock,  or  other  certificates  of  debt,  or  shares  in  any  corpora- 
tion or  chartered  company,  bank  notes  or  other  notes  used  in 
currency,  or  who  sells  the  same  or  any  of  them  on  commis- 
sion, or  for  other  conmpensation,  or  who  negotiates  loans  upon 
real  estate  security,  except  a  licensed  attorney.  A  stock  broker 
may  buy  and  sell  for  profit  or  sell  on  conmiission,  either 
privately  or  by  auction.  He  is  required,  under  a  penalty  of  a 
fine  of  $100  to  $5,000,  to  obtain  a  license;  but  a  licensed  at- 
torney may  do  the  business  of  a  broker  without  further  li- 
cense. The  license  tax  is  $100  in  towns  not  over  5,000;  if  in 
a  city  from  5,000  to  10,000,  $150;  if  over  10,000,  $250,  for 
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each  office  or  place  of  business.     (Acts  1915,  p.  232,  2  Code 
1919,  p.  3132,  §§  75,  76.) 

(3)  Bankers  or  hrokera  dealing  in  options  or  futures. — 
Any  person,  firm  or  corporation  engaged  in  buying  and  sell- 
ing,  or  who  receives  orders  to  buy  or  sell,  cotton,  grain,  pro- 
visions, or  other  commodities,  stocks,  or  bonds,  is  a  banker  or 
broker  dealing  in  options.  A  license  is  required,  under  a 
penalty  of  $300  to  $500.  The  license  tax  is  $200.  (Acts  1915, 
p.  232;  2  Code  1919,  p.  3132,  §75.) 

(4)  Shiphrokers, — A  ship-broker  is  one  engaged  in  the 
management  of  business  matters  occurring  between  the  own- 
ers of  vessels  and  the  shippers  or  consignors  of  the  freight 
which  they  carry.  A  license  is  required,  under  penalty  of 
$100  to  $500.  The  license  tax  is  $50.  (Acts  1915,  p.  232;  2 
Code,  1919,  p.  3132.) 

(5)  Insurance  Broker. — He  is  one  who  solicits  for  com- 
pensation, directly  or  indirectly  to  be  derived  therefrom,  any 
fire,  marine,  life,  or  other  insurance,  either  for  the  insured  or 
the  insurance  company,  except  the  duly  authorized  agent  (or 
clerk  actually  employed  in  his  office)  of  any  insurance  com- 
pany licensed  to  do  business  in  this  State,  is  an  insurance 
broker.  This  does  not  apply  to  duly  authorized  agents  ex- 
changing business  among  themselves.  To  act  as  an  insurance 
broker  without  a  license  is  punishable  by  a  fine  of  $50  to 
$500.  The  license  tax  is  $100,  which  is  paid  to  the  Commis- 
sioner of  Insurance,  in  Richmond,  and  by  him  paid  into  the 
treasury.  Any  person  or  firm  who  shall  fill  up,  sign,  and 
deliver  a  policy  or  certificate  for  a  corporation  or  association 
or  persons  not  licensed  to  do  an  insurance  business  by  a 
legally  authorized  agent,  shall  be  considered  an  agent  of 
such  corporation,  etc.,  and  such  corporation,  etc.,  shall  be  liable 
for  all  licenses,  taxes,  and  penalties  as  if  represented  by  a 
legally  appointed  agent.  And  an  insurance  broker  cannot 
place  insurance  in  any  such  corporation,  etc.  (Acts  1915,  p. 
232;  2  Code  1919,  p.  3136,  §§  83,  84.) 
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BUDGET  SYSTEM 

For  act  establishing  the  budget  system  for  the  State, 
see  Acts  1920,  p.  118. 


BUGGERY 

I  1.    Definition  and  punishment 

I  2.    Form  of  "description"  in  warrant  or  indictment 

§  1.  Definitum  and  paniahiiiaiL — Buggery,  which  in- 
cludes "bestiality"  and  "sodomy,"  is  the  carnal  copulation,  or 
sexual  intercourse,  against  the  order  of  nature,  of  man  with 
man,  or,  in  the  same  unnatural  manner,  of  man  with  woman, 
or  by  man  or  woman  in  any  maimer  with  a  brute  beast.  The 
punishment  is  penitentiary  2  to  5  years.     (Code,  §  4451.) 

§  2.    Form  of  '^descrqitum''  in  warrant  or  indictmenL — 

No.  1.     BUOOEBT  wriH  A  Bbute  AinMAL. 

(Code,  I  4557.) 
description: 
"feloniously  did  commit  the  detestable  and  abominable  crime  against 
nature  by  baring  carnal  copulation  and  intercourse  with  a  brute  ani- 
mal, to-wit:  with  a  mare  (or  other  brute  animal).*' 
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ASSOCIATIONS 

See  Corporation;  Credit  Unions 

I  1.  Object  and  scheme  of  building  and  loan  association 

I  2.  Organization  of  a  building  and  loan  association;  costs 

I  3.  General  powers 

I  4.  Loans  and  premiums 

I  5.  Dues,  interest,  and  fines 


BUILDING  AND  LOAN  AND  INDUSTRIAL  LOAN   ASSOCIATIONS    257 

§  6.  Payment  of  loans;  withdrawal  and  default  of  stocklioldeni 

§  7.  By-laws 

i  8.  Foreign  associations 

§  9.  Substituting  trustees 

I  10.  Supervision  by  State  CoriK)ration  Commission 

I  11.  Taxation  of  building  and  loan  associations 

§  12.  General  provisions  applicable  to  such  associations 

S  13.  Industrial  loan  associations 

I  1.  Object  and  sdieiiie  of  builaing  and  loan  assoda- 
tionsw — The  purpose  of  a  building  and  loan  associati9n,  as 
stated  in  the  statute,  is  to  '^encourage  industry,  frugality,  and 
home  building  and  saving  among  its  members."  This  is  ac- 
complished by  several  persons  uniting,  and  by  means  of 
monthly  payments  accumulating  a  fund,  which  is  loaned  out  to 
home  builders  and  others,  and  repaid  by  them  in  monthly  in- 
stalments. Not  only  is  one  thereby  stimulated  to  save  small 
amounts  each  month,  but  the  accumulated  fund  is  loaned 
out  as  fast  as  it  accumulates,  and  his  money  may  be  loaned 
out  each  month  as  fast  as  he  pays  it  in.  If  there  be  no 
premium  or  bonus,  i.  e.,  extra  amount  charged  him  for  getting 
the  loan,  or  if  the  premium  is  not  too  much  and  the  associa- 
tion is  fairly  and  intelligently  conducted,  this  is  a  splendid 
way  for  a  poor  man,  who  can  depend  on  a  steady  income,  to 
save  up  for  "a  rainy  day,"  or  to  purchase  a  home  by  paying 
each  month  an  amount  about  equal  to  monthly  rent.  Such 
associations  accommodate  a  class  of  borrowers  that  often- 
times cannot  borrow  elsewhere,  and  make  more  home-own- 
ers than  perhaps  any  other  institution. 

The  capital  of  a  building  and  loan  association  is  the 
shares  of  stock,  which  are  generally  $100  each.  One  person  buy- 
ing a  share  pays  for  it  at  the  rate  usually  of  50  cents  a  month. 
It  would  thus  take  at  50  cents  a  month  200  months,  or  16  2/3 
years,  to  pay  for  a  share;  but  the  money  paid  each  month  is 
loaned  out  at  interest,  and  the  shareholder  getting  credit  for 
the  interest,  the  time  is  much  shortened,  and  with  the  profits 
by  way  of  membership  fee,  premium  or  bonus,  fines,  with- 
drawals, and  forfeitures,  the  time  of  maturity  of  stock  is 
usually  seven  or  eight  years.  That  is,  a  person  paying  50 
cents  a  month  for  that  time,  gets  back  at  the  end  of  that  time 
$100.  A  person  who  takes  shares  of  stock  for  the  purpose 
of  borrowing,  may  borrow  $100  on  each  share,  by  giving 
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good  security,  which  is  usually  a  first  lien  on  real  estate. 
The  borrower  sometimes  has  to  pay  about  20  cents  a  share  as 
premium  or  bonus,  in  order  to  get  the  loan,  which  with  the 
payment  on  his  shares,  and  interest,  constitute  his  monthly 
payment.  If  he  has  10  shares  and  borrows  $1,000,  his  monthly 
payment  would  be  as  follows: 

Payment  on  10  shares  - $10.00 

One  month's  interest  on  $1,000 5.00 

Premium  on  loan  of  $1,000  (10  shares)......    2.00 


Total $17.00 

Instead  of  payments  on  loans  until  the  stock  is  matured, 
the  modern  association  usually  provide  that  the  borrower 
shall  pay  a  certain  specified  number  of  payments,  the  loan 
\mng  for  such  time  as  may  be  agreed  upon.  In  other  words, 
under  the  Virginia  act,  the  association  loans  money  like  any 
other  person,  as  to  amount  of  monthly  payments,  time,  terms, 
etc.,  except  it  may  charge  what  it  pleases  by  way  of  premium 
(the  amount  being  fixed  by  its  by-laws).  See  section  4  and 
5  below.  Loan  associations  in  these  latter  days  are  in  the 
business  largely,  if  not  entirely,  for  the  purpose  of  loaning 
money,  and  that  at  a  higher  rate  of  interest  than  the  law  allows 
to  others,  they  usually  charging  6  per  cent,  for  the  entire 
time,  and  no  premium  is  charged;  but  considering  all  the 
advantages,  they  are  a  great  thing  for  the  industrious  and  sav- 
ing poor  man,  who  can  do  no  better. 

§  2.  Organisation  of  a  bniUing  and  loan  association; 
costSd — A  building  and  loan  association  may  be  incorporated 
by  five  or  more  persons  executing,  filing,  and  recording  a 
certificate,  as  in  the  case  of  other  corporations  generally 
(Code,  §  4154,  as  amended  by  Acts  1920,  p.  318)— see  Cor- 
poration^ section  4 ;  for  costs,  see  section  5.  Their  affairs  are 
controlled  by  a  president  and  board  of  directors ;  but  the  most 
active  officials  are  the  secretary  and  treasurer. 

§  3.  General  Powers.^ —  A  building  and  loan  association 
many  lend  to  the  stockholders  or  to  other  persons  the  money 
accumulated  from  time  to  time,  purchase  land  or  erect  houses, 
and  sell,  convey,  lease,  or  mortgage  the  same  at  their  pleas- 
ure to  or  for  the  benefit  of  their  stockholders.  It  may  ac- 
quire, hold,  convey,  and  incumber  all  or  any  property,  real 
or  personal,  taken  by  it  as  security  or  otherwise  acquired  by 
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it  in  the  due  course  of  business;  and  may  also  secure  the 
payment  of  loans  and  the  performance  of  the  conditions  upon 
which  loans  are  made  and  the  payment  of  the  purchase 
money  for  any  property  sold  by  taking  personal  security,  or 
by  a  mortgage  or  deed  of  trust  upon  real  or  personal  property 
and  by  a  transfer  and  pledge  of  its  stock.  Such  association 
may  maintain  branch  offices  at  different  places.  (Code, 
§  4154,  as  amended  by  Acts  1920,  p.  318.) 

§  4.  Loans  and  premiums^ — The  association  may  fix 
by  its  by-laws  the  premiums  or  bonus  at  which  it  will  dispose 
of  the  money  in  its  treasury  to  the  stockholders,  and  award 
or  lend  to  any  member  or  stockholder  the  value  of  any  shares 
held  by  him  less  such  premium  or  bonus;  and  the  mode  of 
making  the  disposal,  loan,  or  award  shall  be  fixed  by  the 
by-laws,  and  it  may  charge  and  receive  said  premium  in  ad- 
vance, or  in  instalments ;  or  in  default  of  application  for  said 
money  by  stockholders  it  may  lend  the  same  to  other  persons 
on  such  terms  as  may  be  agreed  upon  and  in  such  manner  as 
may  be  fixed  by  the  by-laws;  but  where  it  lends  its  funds 
taking  as  security  any  order  or  assignment  of  wages,  tangi- 
ble personal  property,  or  any  security  except  real  estate  or  the 
shares  of  stock  upon  which  has  been  paid  a  sum  equal  to  the 
amount  of  the  loan,  the  laws  of  the  State  and  ordinances  of 
cities  and  towns  as  to  the  conduct  of  money  loaning  and 
rates  therefor,  apply  to  it  as  to  other  persons  or  corporations. 
(Code,  §  4154,  as  amended  by  Acts  1920,  p.  318.) 

At  least  two-thirds  of  the  loans  must  be  on  real  estate, 
or  the  license  will  be  revoked.     (Code,  §  4166.) 

A  person  desiring  a  loan  usually  makes,  on  a  blank 
furnished,  written  application,  to  the  board  of  directors, 
who  refer  the  application  to  appraisers  and  the  treasurer  then 
reports  the  allowance  and  directs  the  solicitor  to  examine  the 
title  of  the  property  and  prepare  the  deed  of  trust,  etc. 

§  5.  Daeft,  intq^est,  and  fined^— The  association  may 
levy,  assess,  and  collect  from  its  stockholders  dues  or  pay- 
ments upon  every  share  of  its  stock,  the  amount,  time,  and 
manner  of  payment  of  the  same  to  be  fixed  by  the  by-laws, 
and  the  said  stock  may  be  paid  off  and  retired  as  the  by-laws 
direct;  and  may  levy,  assess,  and  collect  from  borrowers  in- 
terest upon  the  par  (or  face)  value  of  the  shares  redeemed 
(or  purchased  back) ;  and  may  levy,  assess,  and  collect  fines 
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for  the  non-payment  of  dues  or  for  failure  to  comply  with 
or  perform  any  other  obligation  or  duty  to  the  association. 
The  amount  of  the  fines  are  to  be  fixed  by  the  by-laws,  and 
they  are  imposed  under  regulations  to  be  made  by  the  by-laws. 
(Code,  §  4155.) 

It  may  loan  money  to  persons  not  members  or  share- 
holders at  not  over  6  per  cent.,  and  aggregate  the  principal 
and  interests  and  divide  the  amount  into  equal  monthly  or 
other  instalments,  evidenced  by  promissory  notes  or  bonds  and 
secure  the  same  by  deed  of  trust  on  real  estate.  (Code,  §  4154, 
as  amended  by  Acts  1920,  p.  318.) 

§  6.  P«3rment  of  loans;  withdrawal  and  dafanlt  of  stodc- 
hoMerSi^ —  A  borrower  may  repay  the  loan  at  an}'  time,  but  if 
he  repays  before  maturity  of  the  loan,  he  pays  such  an  amount 
ior  the  privilege  as  may  have  been  agreed  upon  or  is  provided 
for  in  the  by-laws;  and  if  the  premium  has  been  deducted 
in  advance,  he  is  refunded  such  proportion  of  the  premium 
bid  as  the  by-laws  may  determine.  Stockholders  withdraw- 
ing voluntarily  receive  such  proportion  of  the  profits  of  the 
association  or  such  rate  of  interest  as  may  be  prescribed  by 
the  by-laws.     (Code,  §  4156.) 

§  7.  By-laws.^  The  association  adopts  by-laws  for  its 
government  and  the  management  of  its  business  not  incon- 
sistent with  the  act.    (Code,  §  4157.) 

§  &  Foreign  asaodations^ — ^A  f  reign  asso'^iation,  to  do 
business  here,  must  comply  with  the  laws  as  to  such  corpora- 
tions doing  business  in  Virginia.     (Code,  §§  4158-62.) 

§  9.  Sabstituting  tmstees. —  The  association  itself  may, 
as  provided  in  its  by-laws,  appoint  a  trustee,  whenever  neces- 
sary to  do  so.     (Code,  §  4167.) 

§  10.  Sapenrision  by  Slate  Corporation  Commission-^— 
These  associations  are  placed  under  the  full  supervision  of 
the  commission,  with  authority  to  the  commission  to  revoke 
their  license  where  they  are  not  bona  fide  building  and  loan  as- 
sociations, although  operating  under  such  name.  (Code, 
§§  4163-6,  and  acts  1922,  amending  §  4163.) 

§  11.  Taxation  of  bnilding  and  loan  associations^ — ^They 
are  exempt  from  State  franchise  tax.  (Code,  §  4168.)  For 
other  taxation,  see  Licenses^  and  License  Taxes^  and  Taxation 
and  Tax  BUI, 

§  12.    General  provisions  iqiplicable  to  such  associations. 
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— The  general  laws  as  to  corporations  in  Gemeral  Code, 
§§  3776-3848,  and  Acts  1920,  pp.  489,  494,  565,  amending 
§§  3780,  3846,  8847,  respectively),  apply  to  building  and 
loan  associations. 

§  13.  Indastrial  loan  assodatioiu^ — By  an  act  of  1920  to 
encourage  thrift  and  savings  among  industrial  classes  simi- 
liar  to  the  encouragement  offered  by  building  and  loan  as- 
sociations, the  incorporation  of  industrial  loan  associations 
are  authorized  for  the  purpose  of  making  small  loans  to  in- 
dustrial classes  on  security  and  at  a  low  rate  of  interest. 
They  are  organized  like  building  and  loan  associations  or 
corporations  in  general — see  Corporations^  section  4;  and 
section  5,  for  costs  of  obtaining  a  charter.  The  general  laws 
applicable  therto  are  the  same  as  those  cited  in  section  12, 
above.  The  minimum  capital  is  $30,000,  which  must  be  fully 
paid  in  before  commencing  business.  There  are  to  be  at 
least  10  directors,  who  must  be  citizens  and  each  own  in  his 
own  right  at  least  $100  of  the  par  value  of  the  capital  stock. 
Ceasing  to  own  that  much  stock  vacates  his  office.  Such  as- 
sociation may  loan  money  to  be  repaid  in  periodical  instal- 
ments, secured  by  the  obligation  of  the  borrower,  or  by  other 
security,  but  not  for  longer  than  4  years,  nor  a  greater  amount 
than  10  per  cent,  of  its  paid  in  capital  stock  and  surplus.  The 
loans  may  be  made  to  persons,  firms,  or  corporations.  The 
interest  is  the  legal  rate,  payable  in  advance,  upon  the  en- 
tire loan.  The  loans  are  to  be  repaid  weekly  or  monthly,  and 
in  case  of  30  days'  default,  the  entire  amount  may  be  de- 
clared due  and  payable.  They  may  adopt  by-laws;  and  may 
fix  by  them  such  fines  as  it  will  charge  for  non-payment  of 
instalments,  not  more  than  10  per  cent,  of  the  loan  for  the 
default  in  the  payment  of  $1.00  or  fraction  thereof;  but  no 
such  charge  shall  be  cumulative.  The  State  Corporation 
Commission  has  supervision  of  such  associations,  domestic  or 
foreign,  and  may  require  of  them  statements  of  their  finan- 
cial condition  when  desired;  for  a  failure  to  make  such  state- 
ments upon  request,  general  or  special,  for  30  days  there- 
after, they  are  fined  by  the  commission  $100  to  $1,000,  unless, 
in  answer  to  a  rule,  good  cause  be  shown  against  it.  Such  as- 
sociations chartered  hereunder,  are  taxed  like  building  and 
loan  associations  (see  section  11,  above.     (Acts  1920,  p.  61.) 
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BURGLARY 

See  HotLse-hreaking^  etc. 

ft  1.    Definition  of  burglary  and  punishment 
ft  2.    Constituents  of  offense: 

(1)  The  breaking 

(2)  The  entering 

(3)  The  Intent 

(4)  The  time 
(6)     The  house 

I  3.    Possession  of  burglars'  tools,  with  Intent  to  commit  burg- 
lary, robbery,  or  larceny 
§  4.    Possession  of  stolen  goods  not  prima  facie  proof  of  burglary 
S  5.    Form  of  "description"  In  warrant  or  Indictment 

§  1.  Definitioii  of  burglary  and  panishmenL — Burglary 
in  Virginia  is  the  breaking  and  entering  the  dwelling-house 
of  another  with  intent  to  commit  some  felony  or  larceny 
therein.  The  punishment  is  death,  or  penitentiary  5  to  18 
years.    (Code,  §  4437.) 

§  2.  CoiutituenU  of  ofiFense.—  (1)  The  breaking.— This 
may  be  by  physical  force,  or  by  threats,  fraud  (as,  where  he 
enters  under  a  pretense  of  business  or  the  like),  or  conspiracy 
(as,  where  a  servant  admits  him  by  agreement  or  the  like). 
The  breaking  may  be  by  merely  opening  a  shutter  or  door  or 
other  like  means. 

(2)  T?ie  entering. — Even  of  a  hand,  foot,  or  head,  or  of 
a  stick,  hook,  gun,  or  other  thing. 

(3)  The  intent. — This  must  be  to  commit  a  felony  (i.  e., 
capital  or  penitentiary  offense),  or  a  larceny  (i.  e.,  stealing) 
in  the  house. 

(4)  The  time. — It  must  be  in  the  night-time.  By  "night" 
is  meant  when  there  is  not  enough  day-light  to  discern  a 
person's  countenance.  It  may,  of  course,  be  by  moon-light 
or  star-light. 

(5)  The  house. — A  dwelling-house  (which  includes  an 
outhouse  which  is  a  parcel  thereof  and  in  which  some  one 
usually  lodges  at  night).  (Code,  §  4429.)  H.'s  G.  &  M., 
pp.  167-70.) 

§  3.  Possession  of  burglars'  tools,  with  intent  to  com- 
mit barglary,  robbery,  or  larceny.—  This    is    punishable    by 
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penitentiary  from  5  to  10  years.  Possession  of  such  tools  is 
prima  facie  evidence  of  the  criminal  intent.     (Code,  §  4437.) 

§•  PosAession  of  stolen  goods  not  prima  facie  proof  of 
biirglary«r— But  along  with  other  guilty  conduct  it  is  sufficient 
to  convict.     (H.'s  G.  &  M.,  p.  170.) 

§  5.    Form  of  ''descrqition''  in  warrant  or  indictments — 

No.  1.     BUBOLABT,  WHEBE  THE  INTENT  IS  TO  COMMIT  FeLONT  OB  LaBCENT. 

(Code,   §   4437.) 

DESCBIFTION : 

"about  the  hour  of o'clock,  in  the  night-time  of  that  day, 

feloniously  and  burglariously  did  break  and  enter  the  dwelling-house  of 
the  said  A.  B.,  situated  in  said  county,  with  intent  then  and  there 
feloniously  to  commit  a  felony  and  larceny." 

The  above  form  will  suffice  even  though  the  felony  be  (ictually 
committed;  but  in  that  eyent,  it  were  better,  if  the  crime  be  a  capital 
one,  to  proceed  for  such  felony  Itself  rather  than  for  the  burglary. 


No.    2.       BUBOLABT    AND    LaBGENT 

(Idem.) 

DESCBIFTION: 

"about  the  hour  of o'clock,  in  the  night-time  of  that  day, 

feloniously  and  burglariously  did  break  and  enter  the  dwelling-house 
of  the  said  A.  B.,  situated  in  said  county,  with  Intent  the  goods  and 
chattels  in  the  said  dwelling-house  then  being  feloniously  and  burg- 
lariously to  steal,  take,  and  carry  away,  and  one  silver  watch  of  the 

value  of dollars,  of  the  goods  and  chattels  of  the  said  A.  B., 

in  the  said  dwelling-house  then  being,  feloniously  and  burglariously 
did  steal,  take,  and  carry  away." 

This  is  the  form  most  commonly  called  into  use,  and  if  hurglary 
should  fail,  larceny  may  be  sustained;  but  the  burglary  may  be  sus- 
tained even  though  the  larceny  be  not  committed. 
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BURYINQ.QROUNDS 
See  Dedication;  Easementg 

I  1.  ConTeyanoe  to  trustees  for  cemetery;   their  powers;    con- 
demnation; location;  quantity  of  land,  etc 

I  2.  Gifts  or  grants  for  cemeteries 

§  3.  RemoTal  of  remains  by  owner  of  grounds  for  purpose  of  sale 

8  4.  Selling  unused  burylng-grounds 

ft  6.  Injuries  to 

I  6.  Robbing  a  grave 

S  7.  Keeper  has  powers  of  constable 

§  1.  Conveyance  to  tmstees  for  cemetery;  their  powers; 
condemnation;  location;  qoantity  of  land,  ete — See  Code,  §§ 
60-63,  66-67. 

§  2.  Convesrance  or  will  for  cemeteries^— Conveyance  or 
will  in  perpetuity  (for  long  periods)  are  valid.  (Code,  § 
69,  as  amended  by  Acts  1920,  p.  9.) 

§  3.  Removal  of  remains  by  owner  of  grounds  for 
pmpose  of  sakw — ^This  may  be  done  by  suit  in  court.  (Code, 
§  68,  as  amended  by  Acts  1918,  p.  486.) 

§  4.  Selling  anased  barying-groands^ — ^An  act  provides 
for  the  condemnation  by  cities  and  towns  of  abandoned  or 
unused  and  neglected  burying-grounds,  and  disposition  of 
the  remains.     (Code,  §§  64,  66.) 

§  5.  Injuries  to^ — Wilfully  and  maliciously  to  destroy, 
mutilate,  deface,  injure  or  remove  or  carry  away  any  tomb, 
monument,  grave-stone,  fence,  railing,  or  other  structure,  or 
any  tree,  shrub,  plant,  flowers,  wreaths,  vases,  or  other  orna- 
ments, in  a  burying-ground;  or  wilfully  to  obstruct  proper 
ingress  and  egress  to  or  from  a  cemetery  or  lot  of  a  memorial 
association,  is  punishable  by  a  fine  not  over  $100,  or  jail  not 
over  six  months.     (Code,  §  4653.)     See,  also,  Trespass. 

§  6.  Robbing  a  grave. — ^Unlawfully  to  disinter  or  displace 
a  dead  human  body,  or  any  part  thereof,  from  a  burial  place 
is  punishable  by  penitentiary  from  6  to  10  years.  (Code, 
§  4662.) 

§  7.  Keeper  has  powers  of  constable^ — ^The  superintend- 
ent or  other  person  in  charge  of  a  public  or  private  cemetery, 
has  the  powers  of  a  constable  in  criminal  and  police  matters, 
within  and  for  one-quarter  of  a  mile  beyond  the  same.  (Code, 
§  2820.) 
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BY-LAWS  AND  CONSTITUTION. 

See  CorporaMons 

I  1.  Definition 

ft  2.  Power  to  make  and  alter  by-laws 

I  3.  Validity  of  by-laws 

ft  4.  Binding  on  whom 

§  5.  Form  of  constitution  and  by-laws  for  a  literary  society 

§  1.  Defiaitioiu — A  by-law  is  a  law  made  by  a  corpora- 
tion by  authority  of  its  charter  or  some  general  statute,  or  a 
law  made  by  some  club  or  society  not  incorporated,  with 
the  consent  of  the  members,  for  the  government  of  such  cor- 
poration, club,  or  society.  Rules  and  regulations  established 
for  the  government  and  guidance  of  the  public  or  third  persons, 
as,  rules  as  to  passengers,  and  the  like,  are  not  by-laws,  but 
regulations. 

§  2.  Power  to  make  and  alter  by-laws.— This  power  is 
in  the  stockholders,  but  the  power  may  be  conferred  upon 
the  directors  by  the  charter  or  a  resolution  of  the  stockholders. 
By-laws  thus  made  by  the  directors,  may  be  altered  by  the 
stockholders.  (Code,  §  1105e  (8).)  In  the  case  of  non- 
stock corporations,  the  like  power  is  in  the  members  having 
voting  power,  but  the  power  may  be  conferred  upon  the 
trustees,  directors,  or  managers,  by  the  charter  or  a  reso- 
lution of  such  members.  By-laws  thus  made  by  the  trustees, 
directors,  or  managers  may  be  altered  or  repealed  by  such 
members.  (Code,  §  3787.)  Unless  otherwise  provided,  a 
majority  vote  controls. 

In  the  case  of  clubs  or  societies  not  incorporated,  by- 
laws are  usually  prepared  by  a  committee  appointed  to 
draught  them,  and  then  adopted  by  a  majority  vote  of  the 
club  or  society. 

§  3.  Validity  of  by-laws.—  By-laws  of  a  corporation  must 
be  reasonable  and  within  the  scope  of  its  object,  affect  all 
equally,  and  be  not  contrary  to  law  or  its  charter.  In  the 
case  of  unincorporated  clubs  or  societies,  the  court  has  noth- 
ing to  do  with  the  reasonableness  of  a  by-law. 

§  4  Bindiiig  on  whonid— Persons  not  members,  and  third 
persons  not  consenting  to  a  by-law,  are  not  bound  by  it. 
Third  persons  dealing  with  corporations  are  not    (though 
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members  are)  considered  as  having  notice  of  its  by-laws,  and 
even  if  they  have  notice,  they  are  not  bound  by  the  by-laws, 
unless  it  be  construed  to  be  a  regulation  for  the  public 
or  to  be  a  part  of  a  contract.  Reasonable  regulations  of  cor- 
porations for  the  government  of  the  public  are  binding  on 
third  persons. 

§  5.    Form  of  constitutioii  and  by-laws  for  a  literary  So- 
ciety.^— 

CONSTITUTION 

PREAMBLE 

For  our  mutual  improvement  in  literature  and  debate  and  the 
cultivation  of  fellowship  and  good  feeling  among  us,  we,  the  under- 
signed, do  form  ourselves  into  an  association  to  be  known  by  the 
name  and  title  of 

ARTICLE    I 

OFFICEBS 

The  officers  of  this  society  shall  consist  of  a  President,  Vice  Presi- 
dent, Secretary,  Censor,  Treasurer,  and  an  Executive  Committee  of  two. 

ARTICLE  II 

DUTIES  OF  OFFICEBS 

Section  1.  President, — It  shall  be  the  duty  of  the  President  to 
preside  at  all  meetings  of  the  society,  to  expound  and  enforce  a  due 
observance  of  the  Constitution  and  By-Laws;  impose  fines  and  decide 
all  questions  of  order;  call  all  special  meetings;  appoint  all  commit- 
tees not  otherwise  provided  for;  sign  all  treasury  orders;  fill  all 
temporary  vacancies  and  perform  such  other  duties  as  his  office  may 
require.  He  shall  make  no  motion  or  amendment,  nor  vote  at  any 
time  except  at  elections,  or  unless  the  society  be  equally  divided,  when 
he  shall  give  the  casting  vote. 

Sec.  2.  Vice  President. — In  the  absence  of  the  President,  the  Vice 
President  shall  perform  the  duties  of  that  officer. 

Sec.  3.  Secretary. — It  shall  be  the  duty  of  the  Secretary  to  keep 
in  a  book  provided  for  the  purpose,  full  and  complete  minutes  of  aU 
proceedings  of  the  society;  also,  a  record  of  the  name  and  residence  of 
each  member,  giving  the  date  of  his  admission,  resignation  or  ex- 
pulsion. He  shall  at  the  opening  of  each  meeting  call  the  roll,  note 
all  absences,  and  read  the  minutes  of  the  previous  meeting.  He 
shall  countersign  all  treasury  orders;  and  at  the  end  of  each  month 
report  to  the  Treasurer  all  fines.  He  shall  also  carry  on  all  cor- 
respondence of  the  society. 

Sec.  4.  Censor. — It  shall  be  the  duty  of  the  Censor  to  keep  a 
record  of  the  regular  exercises  which  have  taken  place  in  the  society, 
with  their  dates,  together  with  a  roll  of  the  members  and  duties  as- 
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signed  him;  to  appoint  two  (2)  Judges  of  debate;  to  assign  to  the 
members  the  regular  business  chosen  by  the  society;  at  each  regular 
meeting  to  read  an  essay  on  the  proceedings  and  deportment  of  the 
preceding  meeting,  which  shall  be  neatly  copied  in  a  book  for  that 
purpose. 

Sec.  5.  Treasurer. — It  shall  be  the  duty  of  the  Treasurer  to 
receive  all  moneys  belonging  to  the  society;  to  keep  in  a  book  provided 
for  the  purpose  an  account  of  all  financial  transactions  and  at  the 
expiration  of  his  term  of  office  to  present  a  full  account  of  the  receipts 
and  expenditures  during  his  continuance  in  office,  and  hand  over  to 
his  successor  all  books  and  moneys  belonging  to  the  society. 

Sec.  6.  Executive  Committee, — It  shall  be  the  duty  of  the  Executive 
Committee  to  prepare  all  programs  and  assign  parts  to  members;  to 
hand  to  the  president  a  program  (subject  to  revision  by  the  society  on 
motion),  of  the  exercises  of  the  next  meeting,  and  to  perform  all  busi- 
ness relating  to  the  society. 

Sec.  7.  General. — ^All  officers  of  this  society  shall  perform  the 
several  duties  which  are  delegated,  or  which  may  hereafter  be  dele- 
gated to  them,  respectively,  by  the  Constitution  and  By-Laws  of  the 
society,  or  any  amendment  to  the  same. 

ARTICLE  III 

ELECTIONS 

Section  1.    All  elections  shall  be  by  ballot. 

Sec.  2.  Two  negative  votes  shall  debar  a  candidate  from  admis- 
sion to  this  society. 

ARTICLE   IV 

MEMBERSHIP 

Section  1.    All  members  of  this  society  shall  be ilAmit 

the  membership  to  a  given  locality  or  othertoiae  if  desired.) 

Sec.  2.  The  maximum  number  of  members  of  the  society  shall 
be 

ABTICLE  V 

AMENDMENTS 

This  constitution  shall  remain  unaltered,  except  by  a  vote  of  two- 
thirds  of  all  the  members  and  after  two  weeks'  notice. 
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ARTICLE  I 

MEETINGS 

Section  1.  This  society  shall  hold  its  meetings  on  every  Tuesday 
evening,  commencing  at  half-past  seven. 

Sec.  2.    Eight  members  shall  be  necessary  to  constitute  a  quorum. 

Sec.  3.  At  the  request  of  three  members,  the  President  shall  call  a 
special  meeting  of  the  society. 
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Sec.  4.  The  meetingB  of  the  society  shall  be  open  to  the  public, 
bat  the  society  may  at  any  time  decide,  by  a  majority  vote,  to  sit 
with  closed  doors  for  any  number  of  meetings  or  during  any  portion 
of  any  meeting. 

ARTICLE  II. 

ELECTION  AND  INDUCTION  OF  OFFICEBS. 

Section  1.  The  elections  for  officers  of  the  society  shall  be  held 
on  the  first  regular  meetings  of  March  and  September. 

Sec  2.  Bach  officer  shaU  be  inducted  at  the  meeting  succeed- 
ing his  election,  and  shall  contihue  in  oflice  until  his  successor  shall 
have  been  duly  elected  and  installed. 

Sec  8.  At  the  induction  of  each  officer  the  President  shall  pro- 
pound the  following  obligation,  which  must  be  answered  in  the  aflirm- 
atlye:  "Will  you,  to  the  best  of  your  ability,  without  fear  or  fkTor, 
faithfully  discharge  the  duties  of  your  office,  and  pledge  yourself  to 
sustain  the  Constitution  and  By-Laws  of  this  society?" 

ARTICLE  III. 

YAOANCIES. 

In  case  of  vacancies  occurring  in  any  office,  the  society  shall  im- 
mediately proceed  to  an  election  to  fill  the  same. 

ARTICLE  IV. 

MEMBERSHIP. 

Erery  candidate  for  admission  shall  read  and  sign  the  constitu- 
tion before  becoming  a  member. 

ARTICLE  V. 

JUDGES   OF   DEBATE. 

The  President  together  with  two  judges  of  debate,  who  shall  be 
appointed  by  him  each  evening,  shall  decide  each  completed  debate 
and  report  their  decision  through  the  President,  at  the  meeting  at 
which  the  debate   shall  be  delivered. 

ARTICLE  VI. 

CENSUBE  OR  REMOVAL. 

Any  officer,  who  neglects  his  duty,  shall,  upon  motion  of  a 
member,  be  liable  to  censure  or  removal,  by  a  two-thirds  vote  of  the 
members  present. 

ARTICLE  VII. 

FINES. 

Section  1.  The  President  shall  have  power  to  impose  a  fine  not 
exceeding  one  dollar  on  any  member  of  the  society  for  misconduct  or 
neglect  of  duty;  provided  that  any  member  may  move,  at  the  meeting 
at  which  any  such  fine  is  Imposed,  to  remit  said  fine,  and  in  case  such 
motion  is  voted  for  by  two-thirds  of  the  members  present  when  the 
fine  is  imposed,  said   fine  shall   be   remitted,  and   provided   further, 
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that  the  President  shall  haye  power  in  his  discretion,  at  any  time  to 
remit  any  fine  which  may  have  been  imposed  on  any  member  of  the 
society. 

Sec  2.  If  the  fines  imposed  on  any  member  of  the  society  and 
remaining  unpaid,  shaU  at  any  time  amount  to  one  dollar,  such  mem- 
ber shall  be  notified  of  the  fact  by  the  Treasurer,  through  the  Secre- 
tary, and  if  such  fines,  shall  not  be  paid  or  remitted  by  the  President 
within  three  weeks  after  notice,  the  name  of  such  member  shall,  by 
order  of  the  President,  be  stricken  from  the  list  of  members,  and  he 
shall  cease  to  be  a  member  of  the  society. 

ARTICLE  VIII. 

EXEMPTION     FBOH     PEHrOBMANCB. 

All  officers  of  this  society,  except  President,  shall  take  part  in 
the  regular  exercises. 

ARTICLE   IX. 

LIMTT    OF   DEBATE. 

No  member  shall  speak  more  than  five  minutes  on  any  motion  or 
resolution  before  the  society.  The  leaders  in  debate  shall  each  be 
permitted  to  speak  fifteen  minutes;  all  others  being  allowed  ten 
minutes. 

ARTICLE  X. 

ALTEBATIONS. 

No  alteration  or  introduction  of  any  By-Law  shall  be  made  with- 
out a  two-thirds  vote  of  the  society  and  two  weeks  notice  in  writing. 
In  case  of  emergency,  a  By-Law  may  be  suspended  by  a  like  TOte  of 
the  members  present,  but  only  for  one  meeting. 

ARTICLE  XI. 

cushing's  manual. 

In  the  decision  of  all  points  of  order  Cushing's  Manual  shall  be 
the  authority. 

ARTICLE  XII. 

ORDER  OF  BUSINESS. 

1.  Calling  to  Order. 

2.  Calling  of  Roll. 

3.  Reading  of  Minutes. 

4.  Elections. 

5.  Reports  of  Committees. 

6.  Current  Business. 

7.  Program. 

8.  Adjournment. 


No.  2.     By-Laws  of  a  Social  Club. 
ARTICLE  I. 
The  name  of  this  organization  shall  be . 
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ARTICLE  II 

MEMBERSHIP 

Residents  of >  shall  be    eligible    to    membership,    when 

elected  as  herein  provided. 

ARTICLE  III 

OFFICERS 

The  officers  shall  consist  of  a  President,  six  Vice  Presidents,  Re- 
cording Secretary,  Corresponding  Secretary,  Treasurer,  and  a  Govern- 
ing Committee  of  eleven  members,  all  of  whom  shall  be  elected  by 
separate  ballot,  at  the  annual  meeting. 

ARTICLE  IV 

DUTIES  OF  OFFICERS 

The  President  shall  preside  at  all  meetings.  In  his  absence,  one 
of  the  Vice  Presidents  shall  preside. 

The  Recording  Secretary  shall  keep  accurate  minutes  of  all  meet- 
ings, and  shall  mail  to  each  member  all  notices  required  by  the  By- 
Laws  of  the  Club,  or  ordered  at  any  meeting.  Mailing  notices  to  the 
last  known  post  office  address  of  each  member  shall  be  sufficient. 

The  Corresponding  Secretary  shall  attend  to  the  correspondence 
of  the  Club  under  the  direction  of  the  Governing  Committee. 

The  Treasurer  shall  receive  and  have  custody  of  all  the  funds  of 
the  Club;  pay  all  bills  approved  by  a  majority  of  the  Governing 
Committee,  as  hereinafter  provided;  and  all  expenditures  ordered  by 
the  Club.  He  shall  keep  accurate  accounts  of  all  financial  transactions; 
a  separate  account  with  each  member;  shall  be  at  the  Club  room  on 
the  first  Saturday  evening  of  each  month  to  receive  dues  in  arrears. 

Two  weeks  before  the  annual  meeting  he  shall  also  render  a  com- 
plete account  to  the  Auditing  Committee,  to  be  composed  of  the  Presi- 
dent, First  Vice  President  and  Secretary,  which  account,  together  with 
the  report  of  the  Auditing  Committee,  shall  be  presented  at  the  an- 
nual meeting. 

The  Treasurer  shall  also  submit  a  full  account  whenever  called 
upon  by  the  Club  or  Governing  Committee  to  do  so. 

The  Governing  Committee,  subject  only  to  the  authority  of  the 
Club,  and  of  this  Constitution,  shaU  be  custodians  of  the  Club  prop- 
erty; shall  exercise  general  supervision  of  the  Club  and  its  rooms, 
and  shall  endeavor  to  promote  and  secure  the  comfort  and  enjoy- 
ment of  its  members.  They  shall  provide  for  all  the  usual  and  ordi- 
nary necessities  of  the  Club,  such  as  light,  heat,  attendance,  cards, 
repairs  of  property,  and  shall  have  power  to  make  rules  governing 
games.  All  bills  for  such  usual  and  ordinary  expense  shall  be  paid 
by  the  Governing  Committee;  but  no  unusual  or  extraordinary  ex- 
penditure shall  be  Incurred  except  with  the  sanction  of  the  Club  first 
obtained.  The  Governing  Committee  shall  receive  and  consider  all  com- 
plaints made  to  them  in  writing,  signed  by  any  member  of  the  Club, 
and  shall  remedy  them,  when  well  founded,  if  possible.     They  shall 
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keep  minutes  of  their  meetings,  and  shall  report  to  the  Club  at  the 
annual  meeting,  and  at  any  other  time  when  required  by  the  Club, 
all  complaints  and  their  action  thereon.  They  may  call  special  meet- 
ings of  the  Club  at  any  time,  and  shall  call  a  special  meeting  when- 
ever demanded  by  five  members  In  wrlt'lng,  specifying  the  purpose,  to 
which  the  business  of  the  meeting  shall  be  confined. 

ARTICLE  V 

MEETINGS 

There  shall  be  one  regular  meeting  of  the  Club  in  each  year,  which 
shall  be  held  on  the  first  Tuesday  evening  of  January,  at  eight  o'clock, 
of  which,  and  all  special  meetings,  three  days'  notice  shall  be  given 
to  each  member  by  mail.  In  case  of  special  meetings,  the  notice  shall 
specify  the  purpose  to  which  the  business  shall  be  confined.  The 
annual  meeting  and  all  other  business  meetings  shall  be  held  in  the 
Club  rooms,  but  all  public  meetings  under  the  auspices  of  the  Club, 
must  be  held  in  some  public  hall. 

The  anniversary  of  this  Club  shall  be  celebrated  annually  on  the 

first  Thursday  of ,  either  with  a  banquet  In  the  Club  rooms, 

or  with  some  suitable  demonstration,  in  a  public  hall,  whichever  in 
the  wisdom  of  the  Qovernlng  Committee  shall  be  deemed  best. 

ARTICLE  VI 

DUES 

Bach  member  shall  be  required  to  pay  to  the  Treasurer 

dollars  per  year,  In  monthly  Installments,  on  the  first  Monday  of 
each  month.  Failure  to  pay  dues  for  three  months  after  notice,  shall 
effect  the  suspension,  and  failure  to  pay  dues  for  one  year  after 
notice,  shall  effect  the  expulsion  of  the  delinquent  member;  who  shall 
not  be  restored  to  membership  until  all  arrears  are  paid,  nor  until 
his  restoration  be  approved  by  the  Governing  Committee. 

ARTICLE  VII 

APPLICATION    FOB    MEMBERSHIP 

Applicants  for  membership  must  be  proposed  In  writing  by  two 
members  of  the  Club,  to  the  Qovernlng  Committee,  who  shall  Imme- 
diately cause  five  days'  notice  to  be  given  by  the  Secretary  to  each 
member,  of  the  name  of  the  applicant  and  of  his  proponents  and  the 
date  at  which  it  Is  Intended  to  post  him  for  election.  If  any  objection 
to  the  applicant  shall  be  made  known  to  the  Governing  Committee, 
they  shall  consider  it  (always  maintaining  entire  secrecy  as  to  the 
objector),  and  If  In  their  Judgment  the  objection  is  sufilclent,  the 
name  of  the  applicant  shall  not  be  posted.  If  otherwise,  or  If  there 
be  no  objection,  the  applicant's  name,  with  the  names  of  the  propon- 
ents, shall  be  posted  in  a  conspicuous  place  In  the  Club  room  for  one 
week,  beginning  on  the  day  named  in  the  notice.  The  election  shall 
be  by  ballot,  which  shall  be  deposited  by  each  member  in  person 
(not  in  any  case  by  proxy),  the  name  of  the  member  voting  being 
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deposited  with  his  ballot,  and  three  black  balls  shall  be  suAcient  to 
reject.  At  the  expiration  of  one  week  the  ballot  box  shall  be  opened 
by  not  less  than  three  members  of  the  Governing  Committee  and  the 
result  publicly  announced.  The  votes  of  a  majority  of  the  members 
In  good  standing  shall  be  necessary  to  elect 

ARTICLE  VIII. 

MEMBEBSHIP    FEE. 

New  members  must  pay  to  the  Treasurer dollars  before 

acquiring  any  rights  of  membership.  If  not  paid  within  thirty  days 
after  notice  of  election,  all  rights  under  the  election  shall  be  for- 
feited. 

ARTICLE  IX. 

PBIVILBGE8. 

No  person  resident  in  the  City  of will  be  admitted  to 

the  prlTlleges  of  the  Club  save  by  permission  of  a  member  of  the 
Oovemlng  Committee.  Non-residents  of  the  city  may  be  introduced 
by  members.  Any  member  introducing  a  friend  will  be  held  re- 
sponsible for  his  good  behaylor. 

ARTICLE  X. 

CLUB    PBOPEBTT. 

No  books,  papers,  or  property  of  any  sort  shaU  be  removed  from 
the  Club  rooms  on  any  pretext. 

ARTICLE  XI. 

CONDUCT  OF  MEMBEB8. 

Violation  of  any  of  the  rules  of  the  Club,  disorderly  conduct,  or 
any  form  or  expression  of  discourtesy  to  any  member  or  guest,  will 
be  cause  for  reprimand,  and  If  persisted  in,  will  be  cause  for  expul- 
sion. But  no  member  shall  be  expelled  except  after  full  hearing  of 
the  charges  against  him  by  the  Governing  Committee,  and  then  only 
by  a  majority  present  at  a  meeting  called  to  act  on  the  case. 

ARTICLE  XII. 

QUOBUM. 

Twelve  members  in  good  standing  shall  constitute  a  quorum  at 
Club  meetings  for  the  transaction  of  all  buslneA,  save  the  adoption 
of  amendments  to  the  Constitution  and  By-Laws. 

ARTICLE  XIII. 

GAMBLING— LIQUOBS. 

Games  of  any  sort  for  money  or  any  other  stake,  and  gambling 
of  any  kind,  are  prohibited  in  the  Club  rooms.  Card  playing,  billiard 
playing,  pool-playing,  or  any  other  games,  will  not  be  permitted  on  the 
Sabbath  day.  No  Intoxicating  liquors  shall  be  allowed  in  the  rooms 
of  the  Club. 
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ARTICLE  XIV. 
SnTKIITQ    FU17D. 

If  at  any  time,  after  the  expenses  of  the  organization  and  equip- 
ment of  the  Club  have  been  paid,  the  funds  In  the  treasury  shall  ex- 
ceed the  sum  of  two  hundred  and  fifty  dollars  ($250),  such  excess, 
when  amounting  to  one  hundred  dollars  ($100)  and  upwards,  shall 
be  invested  by  the  Gtovemlng  Committee,  In  the  name  of  the  Club, 
in  safe  interest  bearing  securities,  the  same  to  be  and  remain  a  perma- 
nent fund,  until  such  time  as  the  Club  shall,  by  a  two-thirds  vote, 
authorize  Its  use  for  the  purchase  of  a  building  for  the  use  and  pur* 
poses  of  the  Club,  or  make  other  legal  and  proper  disposition  of  the 
said  fund. 

ARTICLE  XV. 

AMEin>MENT8. 

These  By-Laws  may  be  amended  at  the  annual  meeting,  or  at  a 
special  meeting  called  for  the  purpose,  by  a  vote  of  a  majority  of 
the  members  of  the  Club  In  good  standing;  provided^  the  amendment 
to  be  acted  upon  must  be  offered  in  writing  and  a  printed  copy  of 
the  same  sent  to  each  member  at  least  one  week  prior  to  the  meeting. 

ARTICLE  XVI. 

SEAL    (IF   INCOBPOBATED.) 

The  seal  of  this  Club  shall  be  a  circle  haying  round  the  Inner  side 
of  the  circumference  the  words  (insert  name  and  location  of  club); 
and  in  the  centre  the  word  "Incorporated  192...' 
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CANALS  AND  CANAL  COMPANIES 

See  Common  Carrier;  Corporations;  Death  by  Wrongful 

Act^  etc. 

I  1.  Creation  of  canal  companies;  costs 

I  2.  Lawv  confhroUing  canals 

I  8.  Mill  canals. 

I  4.  Canals  as  lawful  fences 

I  S.  Lien  against  canal  companies  for  labor 

S  6.  Suits  and  process  against  canal  companies 

I  7.  Obstructing  or  injuring  canal 

I  8.  Crossings 

I  9.  Sale,  etc.,  wliere  State  interested 

I  10.  Connecting  with  works  of  another 

I  11.  Extending  work  into  other  states  and  branches 

I  12.  Examination  by  State  Corporation  Commission,  etc 

I  18.  Taxation  of  canal  companies — see  Taxation  and  Tax  Bill 
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§  1.  Creatum  of  canal  companies;  costs. — They  are  or- 
ganized like  other  public  service  corporations  (other  than 
railroads).  See  Corporations^  section  4;  for  costs,  see  sec- 
tion 6. 

§  2.  Laws  controlling  canabv— The  general  provisions 
of  the  Code  as  to  corporations  in  general  (Code,  §§  3776- 
3848,  and  Acts  1920,  pp.  489,  594,  565,  amending  §§  3780,  3846, 
3847,  respectively) ;  the  general  provisions  of  the  Code  as  to 
public  service  corporations  (§§  3881-3903,  and  Acts  1920, 
pp.  411,  20,  amending  §§  3885,  3897,  respectively) ;  and  the 
chapter  as  to  transportation  companies  generally  (§§  3904-35, 
and  Acts  1920,  pp.  234,  618,  20,  amending  §§  3905,  3918,  3935, 
respectively),  apply  to  canal  companies — see  Corporations 
and  Common  Carrier;  and  sections  4020-22  (as  to  tolls)  have 
exclusive  application  to  them. 

§  3.  Mill  canalsd — As  to  leave  to  cut  or  enlarge  such 
canals,  see  sections  3582-90,  of  Code.  The  court  may  allow 
drainage  culverts  under  mill  canals.  (Code,  §  5297.)  See 
MUls. 

§>  4  Canals  at  lawful  fences^ — ^The  court  may  enter  an 
order  to  that  effect.     (Code,  §  3553.)     See  Fences, 

§  5.  Lien  against  canal  companies  for  labor. — See  sec- 
tions 6438-9  of  Code.    See  Liens  of  Mechanics  and  Others, 

§  6.  Process  against  canal  companies^ —  See  Corpora- 
tions^ sections  11  and  12. 

§  7.  Obstructing  or  injurying  canaL — Maliciously  to  ob- 
struct, remove,  or  injure  a  canal  or  any  bridge  or  fixture 
thereof,  whereby  the  life  of  a  passenger  or  other  person  on 
such  canal  is  put  in  peril,  is  punishable  by  penitentiary  2  to 
10  years;  and  if  death  result,  the  offense  is  murder,  first  or 
second  degree.  If  the  act  be  committed  unlawfully,  but  not 
maliciously,  the  punishment  is  penitentiary  1  to  3  years,  or 
jail  not  over  12  months  and  fine  $100  to  $500.    (Code,  §  4468.) 

§  8.  Crossings.^  For  crossing  private  lands  and  wagon- 
ways  over — see  Code,  §  3883 ;  crossing  or  changing  course  of 
public  road — §  3885;  railroad  crossing  canal — §  3999. 

§  9.  Sale,  etc^  where  State  interested^ — See  Code  §§ 
3889-90. 

§  10.    Gmnecting  with  works  of  another. — See  Code,  § 

8887. 
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§  11.    Extending  work  into  other  states  and  branches. — 

See  Code,  §§  8867,  3869. 

§  12.  Eacamination  by  State  GHrporation  Commissioni 
etc,—  See  Code,  §§  3717-19,  3721. 

§  13.  Taxation  of  canal  con^panies.F-*  See  special  act  as 
to— Acts  1918,  p.  683,  and  Taxation  and  Tax  BUI. 


CANCELLATION  OF  WRITINGS 

See  Alteration  of  Writings 

§  1.  Of  deeds 

§  2.  Of  contracts 

S  3.  Of  negotiable  Instruments 

§  4.  Of  wills 

I  6.  Suits  to  cancel  instruments 

§  1.  Of  deeds.— In  the  case  of  a  conveyance,  the  can- 
celling, tearing,  or  destroying  the  deed,  though  by  mutual 
consent,  will  not  operate  to  revest  the  land  in  the  grantor; 
for  a  freehold  estate,  or  an  estate  for  a  term  of  more  than 
five  years,  can  be  conveyed  only  by  deed  or  will.  (Code,  § 
6141).    See  Conveyances^  section  17. 

§  2.  Of  contracts.^-But  contracts  can  by  mutual  consent 
be  cancelled,  torn  up,  or  destroyed  so  as  to  be  no  longer 
binding.    (2  M.'s  Real  Prop.,  §  1194.) 

§  3.  Of  negotiable  instruments.— A  negotiable  instru- 
ment may  be  discharged  by  the  holder^s  intentionally  can- 
celling it.  If  the  cancellation  is  unintentional,  or  under  a 
mistake,  or  without  the  holder's  authority,  it  is  not  discharged ; 
but  where  an  instrument  or  signature  appears  to  be  cancelled, 
the  burden  of  proof  is  on  one  who  desires  to  show  the  con- 
trary. A  person  secondarily  liable  on  an  instrument  (as,  an 
endorser),  is  discharged  by  the  intentional  cancellation  of 
his  signature  by  the  holder.     (Code,  §§  5681-2,  5685.) 

Where  the  date  and  signature  on  a  negotiable  note  had 
both  apparently  been  destroyed  by  burning,  the  presump- 
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tion  is  that  the  burning  was  intentional  and  done  for  the 
purpose  of  cancelling  the  instrument;  and  this  presumption 
can  be  overcome  only  by  evidence  showing  that  such  burn- 
ing was  done  unintentionally,  or  under  a  mistake,  or  without 
authority  (121  Va.,  86). 

§  4  Of  wills^— A  will  may  be  revoked  by  the  person 
making  it,  or  some  one  in  his  presence  and  by  his  direction, 
cutting,  tearing,  burning,  obliterating,  cancelling,  or  destroy- 
ing it  or  the  signature  thereto,  with  the  intent  to  revoke  it 
(Code,  §  5233).     See  WUls,  section  6. 

§  5.  Suits  to  canoel  instmiiMiitSir— The  court  will  decree 
the  cancellation  or  recission  of  a  writing  for  a  mistake  in 
fact  or  for  fraud.    See  Rescission. 


CAPIAS 

§  1.    Capias  ad  respondendum 
§  2.    Capias  ad  satisfaciendum 
S  3.    Capias  to  answer  indictment 
I  4.    Capias  to  hear  Judgment 
8  6.    Capias  pro  fine 

(1)  When    issues 

(2)  When  court  or  Judge  may  release  prisoner 

(3)  Limitation  of  imprisonment 

(4)  When  and  how  prisoner  hired  out  to  pay  fine 

(5)  State  convict  road  force 

Capias  means  ^^You  take,'^  i.  e.,  the  body  of  the  defendant 
or  offender.    In  Virginia,  the  writ  is  used  for  four  purposes: 

§  1.  Cbimas  ad  respondenduiiL^ — Literally,  ''You  take  to 
respond."  It  is  used  in  Virginia  in  the  case  of  absconding 
debtors.    See  Absconding  Debtors. 

§  2.  Capias  ad  satisfadendancLi— Literally,  ^^You  take  to 
satisfy,"  i.  e.,  arrest  the  debtor  until  he  pay&  This  writ  has 
long  since  been  abolished  in  Virginia  as  too  harsh  for  these 
modem  days.     (Code,  §  6480.) 

§  3.  Capias  to  answer  indictmeiib— This  is  used  in  f  el* 
ony  cases;  and  in  misdemeanors  where  the  punishment  may 
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be  imprisonment,  the  judge  issues  a  capias  or  summons.  A 
capias  may  also  be  used  after  a  summons  has  been  returned 
executed  and  the  defendant  fails  to  appear,  or  has  been  re- 
turned not  found,  or  where  a  bailed  defendant  fails  to  appear. 
The  court  may  award  several  capias  against  the  same  person 
to  ofllcers  of  different  counties,  towns,  or  cities.  If  the  ac- 
cused is  let  to  bail,  the  officer  gives  him  a  certificate  which 
protects  him  against  any  other  capias  for  the  same  offense. 
The  writ  is  mailed  to  the  officer  in  other  counties,  etc.  Where 
^he  process  is  issued  during  term,  it  may  be  executed  anywhere 
in  the  State.  If  not  bailed,  the  accused  is  delivered  to  the  court, 
or  to  the  jailor.  In  misdemeanor  cases,  after  a  summons  has 
been  executed  10  days  before  court,  or  if  the  accused  was 
admitted  to  bail  and  makes  default,  the  court  may  either 
award  a  capias  or  try  him  in  his  absence.    (Code,  §§  4881-9.) 

§  4  Capias  to  hear  judgntientr— No  capias  to  hear  judg- 
ment for  a  misdemeanor  is  now  necessary,  but  if  the  judg- 
ment requires  confinement  in  jail,  the  court  may  make  an 
order  for  his  arrest.    (Code,  §  4883.) 

§  5.  Capias  pro  fine^ — (1)  When  issues. — The  court  may, 
of  its  own  motion,  or  at  the  instance  of  the  commonwealth's 
attorney,  commit  to  jail  for  fine  and  costs,  or  for  costs;  or  the 
court  or  judge  in  vacation  may  direct  the  clerk  to  issue  the 
capias  pro  fine  before  or  after  the  return  of  an  execution.  If 
not  so  directed,  an  execution  issues  first,  immediately  after 
the  term,  returnable  within  90  days.  The  court  may  for  good 
cause  shown,  direct  an  execution  to  issue  during  the  term.  If 
an  execution  is  returned  not  satisfied,  a  capias  pro  fine  issues 
within  5  days  after  the  neid^  term,  unless  the  court  at  such 
term,  for  good  cause,  directs  otherwise.  The  officer  gets  5 
per  cent,  for  collection  of  fine.    (Code,  §§  2569-61.) 

(2)  WTien  court  or  judge  may  release  prisoTier. — The 
court  or  judge  in  vacation,  if  it  appear  proper,  may  release 
from  jail  a  person  therein  under  a  capias  pro  fine,  or  for  a 
fine  and  costs,  or  for  costs,  but  the  commonwealth's  attorney 
must  have  6  days'  notice  of  the  application.    (Code,  §  4952.) 

(3)  LinutcLtion  of  imprisonment. — ^The  imprisonment  un- 
der a  capias  pro  fine,  or  for  fine  and  costs,  or  for  costs,  is 
fixed  according  to  the  amount,  as  follows:  10  days  for  less 
than  $5;  20  days  for  less  than  $10;  30  days  for  less  than  $25; 
60  days  for  less  than  $50 ;  90  days  for  $50  or  over.    But,  after 
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his  release,  an  execution  may  issue.     (Code,  §  4953;  see  § 
4949.) 

(4)  When  and  Jiow  prisoner  hired  out  to  pay  fine. — A 
person  in  jail  under  a  capias  pro  fine,  or  for  fine  and  costs, 
may,  with  the  consent  of  the  prisoner,  be  hired  out,  for  a 
period  of  not  over  6  months,  to  any  one  who  will  agree  to 
pay  the  fine  and  costs,  taking  from  him  an  obligation  with 
surety  for  that  purpose;  and  if  the  prisoner  fails  to  comply 
with  the  contract,  he  may,  on  affidavit  of  the  hirer,  be  re- 
taken under  another  capias  pro  fine,  which,  however,  does  not 
affect  the  obligation  taken.    (Code,  §§  4950-1.) 

(5)  State  Convict  Road  Force. — A  person  in  jail  under 
a  capias  pro  fine,  or  for  a  fine,  or  misdemeanor,  may  be  di- 
rected by  the  judge,  upon  written  request  of  the  superintend- 
ent of  the  penitentiary,  to  work  in  the  state  convict  road 
force.    (Code,  §§  2075,  2094-6,  3061.) 


CARRIERS   (PRIVATE) 

See  Common  Carriers 

S  1.    Definition 

§  2.    Liability 

§  3.    Service  of  process  or  notice  on 

A  carrier  is  one  who  undertakes  to  transport  persons  or 
property  from  one  place  to  another.  There  are  two  kinds, 
private  and  public.  The  latter  are  called  "common  carriers." 
See  Commxm  Carrier. 

§  1.  DeBnitioii. — A  private  carrier  is  one  who  does  not 
hold  himself  out  to  the  public  to  carry  goods,  but  undertakes 
to  do  so  in  a  particular  case,  either  with  or  without  reward. 

%  2.  Liability^— Private  carriers  are  liable  as  bailees. 
Thus :  If  he  is  a  carrier  without  compensation,  he  is  held  to 
only  slight  care  or  diligence,  and  liable  for  injuries  resulting 
from  gross  negligence  only;  if  a  carrier  for  compensation, 
he  is  held  to  ordinary  care  or  diligence,  and  liable  for  in- 
juries resulting  from  ordinary  negligence.    See  BaU'fnent. 

§  3.  Service  of  process  or  notice  on* — See  Code,  §  6067, 
and  Suits  and  Actions,  section  3, 
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CAVEAT  EMPTOR. 


Caveat  emptor  (let  the  purchaser  be  aware),  applies  to  a 
purchaser  of  defective  legal  titles,  but  not  to  latent  equities 
or  rights.  Equitable  rights  may  be  lost  by  sale ;  legal  rights 
never  can,  unless  there  be  fraud,  as  a  prior  lienholder  stand- 
ing by  while  another  purchases  without  giving  notice  of  his 
lien.  In  every  sale  of  real  estate  the  purchaser's  relief  is  to 
be  had  on  the  covenants  of  title.  (1  Wash.  38,  212,  217;  2 
Munf.,  314.) 

The  maxim  of  caveat  emptor  strictly  applies  to  all  judi- 
cial sales.  The  court  undertakes  to  sell  only  such  title  as  the 
party  has,  and  it  is  the  purchaser's  duty  to  see  if  the  title  is 
good.  If  he  finds  the  title  not  good,  he  must  present  his  ob- 
jections to  the  court  before  confirmation  of  the  sale.  (29  Grat. 
347;  77  Va.,  135;  80  Va.,  22,  30;  82  Va.,  937,  945;  83  Va.,  331.) 
The  sale  may  be  set  aside  afterwards,  for  after-discovered 
mutual,  mistake  or  fraud.     (83  Va.,  335.) 

In  sales  of  personal  property,  the  seller  warrants  the  title, 
but  not  the  quality.  As  to  quality,  the  purchaser  buys  at  his 
own  risk,  unless  the  seller  gives  an  express  warranty,  or  the 
law  implies  a  warranty  from  the  circumstances  of  the  case  or 
the  nature  of  the  thing  sold,  or  unless  the  seller  is  guilty  of 
fraudulent  representation  or  concealment  as  to  a  material  in- 
ducement to  the  sale.  The  buyer  must  take  notice  of  such 
qualities  of  the  goods  as  are  reasonably  noticeable.  If  a  sale 
is  by  sample,  a  warranty  of  quality  is  implied ;  if  not,  caveat 
emptor  applies.  Bouvier's  Law  Dictionary,  title,  Caveat 
Emptor;  78  Va.,  254,  265-6.)  See,  also,  Sdes  or  Exchange  of 
Personal  Property^  sections  9, 10. 


CERTIORARI 

See  ^^ Burks*  Pleading  and  Practice*^  (new  ed.) 

§  1.    Definition 

I  2.    Statutory  provisions 

§  1.  DefinitioiL— This  is  a  writ  issued  to  an  inferior 
court  (as,  a  circuit  or  corporation  court),  commanding  it  to 
certify  the  record  or  proceedings  in  a  particular  case,  (1)  to 
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be  proceeded  with  in  the  superior  court  (as,  the  Supreme 
Court),  as  if  it  had  originated  there;  or  (2)  in  order  that 
the  superior  court  may  inspect  the  proceedings  and  decide 
whether  there  has  been  any  material  irregularity  therein,  and 
if  so,  quash  them;  or  (3)  to  obtain  a  fuller  and  more  com- 
plete transcript  (as,  in  case  of  appeal  or  writ  of  error), 
where,  by  accident  or  design,  the  copy  first  returned  appears 
to  be  imperfect.    (4  Min.  Inst,  366.) 

I  2.    Statutory  promiont^See  Code,  §§  4933,  5890,  6053, 
6346. 


CHAIN  GANG 
See  "State  Convict  Koad  Force",  under  Roads^  Bridges^  etc. 

§  1.    County  chain  gangs  abolished 

§  2.    How  persons  confined  in  Jail  may  he  put  to  work  on  roads 

S  3.  Jailor  to  take  receipt;  relieved  from  liability;  to  make  re- 
ports 

§  4.  Jail  prisoners  on  road  or  quarry  force  to  he  allowed  credit 
for  good  behavior 

8  5.  At  what  rate  prisoners  required  to  work  out  fine  and  costs; 
what  statement  to  be  given  to  person  in  charge  of  chain  gang;  limi- 
tation of  service 

8  6.  A  person  convicted  of  misdemeanor  may  be  sentenced  to  the 
State  Convict  Road  Force 

§  7.    How  chain  gang  in  cities  established 

§7.  County  chain  gangs  aboGshed^ — In  view  of  the  laws 
in  relation  to  the  State  Convict  Road  Force,  county  chain 
gangs  have  been  abolished.  (See  Revisors'  Note  to  §  2083  of 
Code.) 

§1.  How  persons  confined  in  jail  may  be  put  to  work  on 
roadsd — "By  section  2075  of  the  Code,  as  amended  by  Acts 
1922 :  "Upon  written  request  of  the  superintendent  of  the  peni- 
tentiary, the  judge  of  the  circuit  court  of  any  county  or  the 
judge  of  the  corporation  court  of  any  city,  shall,  in  term  or 
vacation,  unless  any  such  prisoner  shows  to  said  judge  good 
cause  to  the  contrary,  order  any  male  person  convicted  of  a 
misdemeanor,  or  of  any  offense  deemed  infamous  in  law,  and 
sentenced  to  confinement  in  jail  as  a  punishment,  or  part 
punishment  for  such  offense,  or  who  is  imprisoned  for  failure 
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to  pay  any  fine  imposed  upon  or  assessed  against  him  upon 
such  convicton,  or  who  is  imprisoned  for  a  violation  of  an 
ordinance  of  any  city  or  town  which  by  said  ordinance  is 
punishable  by  confinement  in  jail  or  fine,  to  be  delivered  by 
the  jailor  of  such  county  or  city,  to  or  upon  the  order  of  the 
superintendent  of  the  penitentiary,  to  work  in  the  State  con- 
vict road  force,  and  when  such  request  has  been  so  made  by' 
the  supemtendent  of  the  penitentiary,  it  shall  be  deemed  to  be 
a  continuing  request  until  it  has  been  revoked  by  the  superin- 
tendent. No  one  so  confined  who  is  under  the  age  of  eighteen 
years  shall  be  so  delivered,  and  the  delivery  of  any  such  one 
over  the  age  of  eighteen  and  under  the  age  of  twenty-one  years 
shaU  be  discretionary  with  the  court  or  judge,  and  persons  over 
the  age  of  eighteen  years  or  sentenced  to  jail  for  not  more 
than  30  days  for  offenses  against  the  Commonwealth,  or  if 
for  more  than  thirty  days,  pending  their  delivery  as  members 
of  the  State  Convict  Road  Force,  imprisoned  for  violation  of 
city,  town  or  county  ordinances  shall  be  liable  primarily  to 
work  on  chain-gang  or  public  works  within  such  cities,  towns 
or  counties  at  the  request  of  the  proper  authorities  thereof. 
Any  person  so  sentenced  to  such  chain-gang  or  public  works 
under  this  section,  shall  have  the  right  of  appeal  from  such 
sentence  to  the  circuit  or  corporation  court,  as  the  case  may 
be." 

§3.  Jailor  to  take  receipt;  relieved  from  liability;  to 
make  feeportsv— By  section  ^76:  "The  jailor  shall  take  a 
receipt  for  every  person  delivered  by  him  under  such  order, 
which  shall  discharge  said  jailor  from  all  liability  for  the 
escape  of  such  prisoner,  and  he  shall  deliver  to  the  superinten- 
dent of  the  penitentiary,  to  the  Auditor  of  Public  Accounts, 
to  the  clerk  of  the  circuit  or  corporation  court,  and  to  the  clerk 
of  the  council  of  the  city,  if  of  a  city,  and  to  the  clerk  of  the 
council  of  the  town,  if  of  a  town,  if  any  such  prisoner  is  com- 
mitted for  violation  of  city  or  town  ordinances,  a  report,  set- 
ting forth  the  name  of  his  jail,  the  name  of  each  prisoner 
delivered  by  him  to  the  superintendent  of  the  penitentiary, 
with  the  date  of  such  delivery,  the  length  of  the  sentence  for 
which  such  prisoner  is  committed  to  the  jail,  the  time  such 
prisoner  has  served  on  his  sentence  and  the  number  of  days 
he  would  have  to  serve  to  complete  his  term,  and  whether 
convicted  of  a  city  or  town  ordinance  or  under  State  law." 
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I  4  Jail  prisonors  on  road  or  quarry  force  to  be  allowed 
credit  for  good  beliaviiHr. — By  section  2094  of  the  Code,  as 
amended  by  Acts  1920,  §  11 :  "All  persons  sentenced  by  any  of 
the  courts  of  this  Commonwealth,  or  by  a  justice  of  the  peace, 
to  work  on  the  public  roads  or  in  public  quarries,  in  lieu  of 
jail  sentence,  and  all  persons  confined  in  jail  who  are  worked 
on  said  road  or  quarry  force,  shall  be  allowed  credit  for  good 
behavior  on  their  sentences  to  the  same  extent  up  the  same 
terms  as  are  provided  for  convicts  in  the  penitentary.  When 
any  prisoner  is  sentenced  by  any  court  or  justice  to  work  on 
the  public  roads  or  quarries,  it  shall  be  the  duty  of  the  judge 
or  justice  inmiediately  to  notify  the  superintendent  of  such 
sentence  in  each  case." 

§5.  At  white  rate  prisoner  reqaired  to  work  out  fine  and 
costs;  what  statement  to  be  given  to  person  in  charge  of 
chain  gang;  limitation  of  sendee. — By  section  2095:  "Every 
person  held  to  labor,  under  the  provisions  of  this  chapter,  for 
the  non-payment  of  any  fine  imposed  upon  him,  shall  be  re- 
quired to  work  out  the  full  amount  thereof,  including  the  legal 
costs,  at  the  rate  of  fifty  cents  per  day  for  each  day  so  held, 
Sundays  excepted,  and  shall  be  entitled  to  a  credit  of  twenty- 
five  cents  for  each  day  of  his  confinement,  whether  he  labors  or 
not.  A  statement  of  the  amount  of  the  fine,  with  the  costs 
and  the  number  of  days'  labor  required  to  discharge  the  same, 
shall  be  made  out  under  the  direction  of  the  officer  imposing 
the  fine,  and  delivered  to  the  person  in  charge  of  the  chain- 
gang  or  superintendent  of  the  convict  road  force  at  the  time 
he  receives  the  delinquent.  No  person  shall  be  held  to  labor  in 
any  chain  gang  for  the  non-payment  of  any  fine  imposed 
upon  him  for  a  longer  period  than  six  months." 

§  6.  A  person  conyifrted  of  misdemeanor  may  be  sen- 
tenced to  the  State  convict  road  forceu — By  section  2096: 
"Whenever  a  male  person  over  eighteen  years  of  age  is  con- 
victed of  any  misdemeanor  for  which  a  jail  sentence  may  be 
imposed,  either  for  a  fixed  period  of  time,  or  a  sentence  to  serve 
in  default  of  payment  of  fine  or  in  default  of  surety,  the  judge 
or  justice  before  whom  such  a  case  is  tried  may,  in  his  dis- 
cretion, in  lieu  of  committing  said  person  to  jail,  sentence  him 
to  a  like  period  on  the  public  roads,  and  cause  him  to  be  de- 
livered into  the  custody  of  the  superintendent  of  the  peniten- 
tiary, to  be  kept  by  him  as  a  member  of  the  State  convict  road 
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force,  in  accordance  with  law,  and  subject  to  work  on  the  pub- 
lic roads.'' 

§7.  How  chain  gangs  for  cities  establishedL — By  section 
3061 :  ^^The  council  of  each  city  may  establish  chain  gangs  in 
such  city  under  such  regulations  as  the  council  of  said  city 
may  prescribe,  for  the  purpose  of  working  on  the  streets,  roads 
and  public  property  therein,  farms  owned  or  leased  by  such 
city,  and  of  working  in  or  on  any  other  public  property  or 
works  owred,  leased  or  operated  by  such  city,  whether  the 
same  be  located  within  such  city  or  in  the  county  where  such 
city  is  situated.  Every  male  person  above  the  age  of  eighteen 
years,  who  is  convicted  for  any  violation  of  an  ordinance  of 
any  such  city,  which  by  such  ordinance  is  punishable  by  con- 
finement in  jail  or  fine,  and  who  is  imprisoned  as  a  punish- 
ment or  for  failure  to  pay  such  fine,  shall  be  liable  to  work  in 
such  chain  gang;  but  nothing  in  this  section  shall  abridge  the 
right  of  the  proper  authorities  to  send  minors  to  the  reform- 
atories of  the  State.  In  every  city  which  does  not  maintain 
a  chain  gang  wthin  the  meaning  of  this  section,  the  provisions 
of  section  2075  shall  apply." 

Where  clothing  is  furnished  such  prisoners,  the  city  pays 
for  them— Code,  §  4956. 
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See  Deed  of  Trusty  and  Mortgage 

I  1.  Definition 

§  2.  Difference  between  chattel  mortgage  and  pledge 

I  8.  Difference  between  chattel  mortgage  and  conditional  sale 

I  4.  Difference  between  chattel  mortgage  and  deed  of  trust 

I  6.  When  bill  of  sale  construed  to  be  a  chattel  mortgage 

§  6.  Form  of  chattel  mortgage 

§  1.  Definition.— A  chattel  mortgage  is  a  lien  created  by 
the  conveyance  by  a  debtor  (called  mortgagor)  to  a  creditor 
(called  mortgagee)  of  personal  property  by  way  of  pledge 
or  in  trust,  to  secure  the  payment  of  money. 

§  2.  Difference  between  chattel  mortgage  and  pledge^— 
A  chattel  mortgage  differs  from  a  pledge  or  pawn,  in  this: 
a  chattel  mortgage  is  usually  in  writing,  and  the  possession  is 
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either  with  the  mortgagor  or  mortgagee,  according  to  the  con- 
tract, and  the  writing  must  be  recorded  so  as  to  be  good 
against  creditors  and  subsequent  purchasers,  as  in  the  case  of 
other  deeds  (Code,  §§  5194,  6197) ;  while  in  the  case  of  a 
pledge  (which  is  also  a  transfer  of  personal  property  as  se- 
curity for  a  debt,  called  ^^coUateral  security,"  in  case  of  notes 
and  bonds,  as,  where  one  borrows  money  and  gives  his  watch 
or  notes  as  security),  the  possession  is  with  the  creditor  or 
pledgee,  and  the  lien  is  good  against  creditors  and  purchasers 
with  or  without  notice.  In  the  case  of  a  chattle  mortgage,  the 
mortgagee  cannot,  upon  default,  even  where  the  writing  so 
provides,  seU,  but  must  go  into  a  court  of  equity  to  enforce 
or  foreclose  the  mortgage;  while  in  the  case  of  a  pledge,  the 
pledgee  may,  upon  default,  after  reasonable  notice  to  the  debt- 
or (or  pledgor),  to  redeem  and  of  the  time  and  place  of  sale, 
sell  the  property  at  public  auction,  or,  if  the  contract  so  pro- 
vides, the  sale  may  be  privately  and  without  notice;  but  in 
either  case  the  sale  must  be  made  in  good  faith.  (See  general 
common  law  authorities.)  For  the  general  law  of  pledges 
and  pawns,  which  are  bailments,  see  Bailment^  and  ^^Pawn- 
brokers," under  Licenses  and  License  Taxes.  (Section  6449  of 
the  Code,  providing  for  sale  in  case  of  a  bailee  ^^having  a  lien 
as  such  at  common  law  on  personal  property  in  his  possession, 
which  he  has  no  power  to  sell  for  the  satisfaction  of  the  lien," 
does  not  apply  to  a  pledge,  as  a  pledgee  does  have  the  power 
to  sell  at  common  law.) 

§  3.  Difference  between  chattel  mortgage  and  condi- 
tional  sakd — In  a  chattel  mortgage  a  lien  is  given  to  secure  a 
debt,  and  possession  usually  remains  with  the  mortgagor; 
while  in  a  conditional  sale  (including  reservation  of  title  or 
lien),  there  is  a  sale  of  the  property,  and  the  possession  passes 
to  the  purchaser,  but  the  title  or  a  lien  is  reserved  until  all  or 
the  balance  of  the  purchase  money  is  paid;  or  the  sale  or 
transfer  of  title  is  made  to  depend  on  some  other  condition. 
The  remedy  is  also  different.  See  Conditional  Sale  or  Reser- 
vation Title  or  Lien. 

It  is  oftentimes  doubtful  whether  a  writing  is  a  condi- 
tional sale  or  mortgage.  Oral  evidence  is  admissible  to  show 
which.  Courts  lean  in  favor  of  a  mortgage.  (See  general 
common  law  authorities.) 
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§  4    Difference  between  diattel  mortgage  and  deed  of 

tmetr— The  chattel  mortgage  is  made  to  the  creditor,  on  con- 
dition to  be  void  if  the  debt  secured  is  paid  when  due;  while 
a  deed  of  trust  is  made  to  a  third  person,  called  trustee,  in 
trust  to  sell,  if  the  debt  is  not  paid  when  due.  The  statute 
(Code,  §  2442),  tells  how  a  deed  of  trust  is  enforced,  while  a 
mortgage  is  foreclosed  or  enforced  in  a  court  of  equity.  Chat- 
tel mortgages  are  but  little  used  in  Virginia,  deeds  of  trust 
taking  their  place.    See  Deed  of  Trust. 

§  5.  When  bill  of  sale  conslmed  to  be  a  chattel  mort- 
gaged—A bill  of  sale  in  proper  form  may  be  proved  by  oral 
evidence  to  be  made  for  the  purpose  of  securing  a  debt,  when 
it  will  be  construed  to  be  a  chattel  mortgage,  and  the  debtor 
may,  within  a  reasonable  time  after  default,  go  into  a  court 
of  equity  and  redeem  the  property  by  paying  the  debt.  (See 
general  common  law  authorities.) 

§  8.    Form  of  diattel  mortgage. 

ThiB  deed,  made  this  the day  of ,  192..,  between 

M.  D.,  party  of  the  first  part,  and  M.  B.,  party  of  the  second  part, 

WITNESSETH: 

That  the  said  M.  D.  doth  sell,  grant,  and  convey  unto  the  said 
H.  E.,  for  the  purpose  of  securing  the  pasnnent  by  the  said  M.  D.,  to 

the  said  M.  E.,  the  sum  of  | ,  evidenced  by  the  note  of  the 

said  M.  D.»  to  the  said  M.  B.,  for  the  said  sum,  of  even  date  herewith, 

payable months  after  date,  with  interest  from  date,  doth 

hereby  seU,  assign,  transfer  and  convey  unto  the  said  M.  B.,  with 
general  warranty,  the  foUowlng  described  personal  property:  [here 
describe  the  property] 

But  this  deed  is  made  upon  this  express  condition,  that  if  the 
said  M.  D.  shall  pay  or  cause  to  be  paid  unto  the  said  M.  B.  the  said 
note,  with  interest,  then  this  deed  shall  be  null  and  void;  otherwise 
to  remain  in  full  force  and  virtue. 

Witness  the  following  signature  and  seal. 
I  M.  D.  (sBix.) 
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CHEATS,  FALSE  PRETENSES,  DECEITS,  AND 

OTHER  FRAUDS 

See  Embezzlement;  Contracts;  Frkivdvlent  and   Voluntary 

Conveyaafhcea;   Gaanbling   ot^  Gaamng;  Hotels;  Offsets; 

Trade  Marks 

I.    Cbiminal  Casks. 
I  1.    General  statute  as  to  false  pretense  or  token 
§  2.    Making  false  statement  to  obtain  property  or  credit;  how 

punished 
I  3.    False   pretense   in    registration   of   cattle,    horses,    etc.,   or 

giving  false  pedigree 
I  4.    Sale  of  goods  marked  "sterling,"  or  "sterling  silver  " 
8  6.    Sale  of  goods  marked  "coin  silver  " 
§  6.    Regulating  sale  of  merchandise  made  of  gold 
I  7.    Fraud  in  the  issuance,  sale,  etc.,  of  stocks,  bonds,  etc.,  or 

city  or  town  lots;  how  punished 
I  8.    Sale,  pledge,  etc.,  of  goods,  produce,  etc.,  belonging  to  an- 
other and  failure  to  pay  over  proceeds,  deemed  larceny 
8  9.    Failure  to  perform  promise  to  deliver  crop,  or,  etc.,  in  re- 
turn for  advances,  deemed  larceny 
8  10.    In  relation  to  the  fraudulent  conversion  of  property  held  un- 
der a  trust  deed 
8  11.    Removal,  etc,  of  goods  distrained  or  levied  on  with  intent, 

etc.,  larceny 
8  12.    Fraudulent  failure  to  render  services  as  farm  laborer 
8  13.    Failure  to  pay  for  or  refusal  to  return  goods,  wares,  or 
merchandise  delivered  for  selection  or  approval,  larceny 
in  certain  cases 
8  14.    Fraudulent  entries,  or,  etc.,  with  intent,  etc.,  in  accounts,  by 
officers  or  clerks  of  banks,  or  Joint  stock  company;  how 
punished 
8  15.    Destroying  or  concealing  a  will;   how  punished 
8  16.    Fraudulent  use  of  a  check,  draft,  or  order 
8  17.    Fraudulent  buying  certain  second-hand  articles 
8  18.    Fraudulent  use  of  hired  horse,  automobile  or  other  vehicle 
8  19.    Fraudulent  issue  of  fee  bills 
8  20. .  Fraud  as  to  Jury  box  or  in  drawing  Jurors 
8  21.    Winning  by  cheating  or  other  fraud 

II.     Civil  Cases 
8  22.    Requisites  of  deceit  or  fraud 
8  23.    Form  of  "description"  in  warrant  or  indictment 

I.    Criminal  Cases 

§1.    General  statute  as  to  false  pretense  or  tokens—  ^'By 
section  4459  of  the  Code :    ^'If  any  person  obtain,  by  any  false 
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pretense  or  token,  from  any  person,  with  intent  to  defraud, 
money  or  other  property  which  may  be  the  subject  of  larcenj , 
he  shall  be  deemed  guilty  of  larceny  thereof;  or  if  he  obtain, 
by  any  false  pretense  or  token,  with  such  intent,  the  signature 
of  any  person  to  a  writing,  the  false  making  whereof  would 
be  forgery,  he  shall  be  confined  in  the  penitentiary  not  less 
than  two  nor  more  than  ten  years." 

A  false  pretense,  under  the  statute,  is  such  a  designed 
misrepresentation  of  an  existing  condition  as  induces  the  party 
to  whom  it  is  made  to  part  with  his  property— e.  g.,  obtaining 
money  under  a  false  pretense  of  a  bet  not  made,  of  an  agency 
not  existing,  of  a  payment  not  made,  of  a  balance  in  a  bank 
on  which  a  check  is  drawn;  or  generally,  where  there  is  a 
false  representation  as  to  the  defendant's  means  or  character, 
or  as  to  the  nature  or  value  of  goods  or  other  property ;  and  in 
every  case  where  the  false  pretense  creates  the  credit,  or,  as 
our  Supreme  Court  puts  it,  "the  false  pretense,  either  with  or 
without  other  causes,  must  have  had  a  decisive  influence  upon 
the  mind  of  the  owner,  so  that  without  their  weight  he  would 
not  have  parted  with  his  property." 

But  a  "puff,"  mere  brag,  loose  talk,  or  the  statement  of 
a  vague  conjectural  opinion,  is  not  within  the  statute.  A 
"puff"  is  distinguished  from  a  false  pretense  in  this:  the 
former  is  a  general  estimate  loosely  given  as  a  matter  of 
opinion,  whereas  the  latter  is  a  false  statement  of  a  fact  known 
to  be  false.  Nor  are  promises,  however  fraudulent,  within 
the  statute;  for  the  pretense  must  relate  to  a  past  or  present 
state  of  things. 

A  false  token  is  some  real  visible  mark  or  thing,  such  as 
a  key,  ring  or  the  like,  presented  by  the  party  as  coming  from 
a  third  person,  by  which  the  person  defrauded  is  deceived; 
and  under  the  statute,  it  need  not  be  a  public  token,  as  it 
must  be  at  common  law,  but  may  be  a  private  token  as  well. 

To  constitute  the  offense  described  in  the  statute,  among 
other  requisites,  the  pretense  or  token  must  be  false.  But 
while  the  burden  of  proving  this  negative  is  on  the  prosecu- 
tion, approximate  proof  or  such  as  creates  a  strong  proba- 
bility of  falsity,  it  seems,  is  sufficient,  leaving  it  to  the  de- 
fendant, if  he  can,  to  break  down  this  presumption,  by  prov- 
ing the  affirmative  fact. 


288        CH£ATS,  FALSE  PRETENSES,  DECEITS,  AND  OTHER  FRAUDS 


m  • 


The  statute  says  the  offense  shall  be  deemed  larceny,  and 
the  Supreme  Court  of  Virginia  holds  that  this  makes  the 
offense  larceny,  and  that  an  indictment  for  it  may  be  either 
for  the  offense  as  set  forth  in  the  statute  or  in  the  common 
law  form  for  larceny;  but  in  either  case,  to  sustain  the  prose- 
cution the  commonwealth  must  prove  every  fact  which  the 
statute  declares  constitutes  the  offense.  And  it  would  seem 
to  follow,  therefore,  that  a  justice  may  draw  his  warrant  of 
arrest  either  for  larceny  or  for  the  specific  statutory  offense, 
the  former  being  preferable. 

If  the  warrant  be  for  the  statutory  offense  and  not  for 
larceny,  care  should  be  taken  to  state  accurately  the  pre- 
tense used,  a  general  allegation  that  the  goods  were  obtained 
by  false  pretenses  not  being  sufficient ;  the  false  pretenses  must 
be  set  out,  and  the  truth  of  them  distinctly  negatived,  and 
the  evidence  must  sustain  the  allegation.  It  is  not  necessary, 
however,  that  all  the  allegations,  either  of  pretense  or  false- 
hood, should  be  proved;  it  will  suffice  if  any  allegation  of 
pretense  or  falsehood  is  sustained,  if  it  appear  that  such  pre- 
tense was  the  efficient  cause  of  the  success  of  the  fraud.  And 
if  several  persons  are  present  at  the  time  of  the  false  pre- 
tense and  concur  in  the  fraud,  though  the  words  were  uttered 
by  one  only,  all  may  be  included  in  the  same  warrant,  for  the 
act  of  one  is  the  act  of  all.  (H.'s  G.  &  M.,  pp.  207-9;  see 
Code,  §  4870.) 

§  2.  Making  false  atatement  to  obtain  propwty  or 
credit;  how  pnmshedL — By  Acts  1918,  p.  453:  "Any  person 
who  shall  knowingly  make  or  cause  to  be  made,  either  direct- 
ly or  indirectly,  or  through  any  agency,  any  false  statement 
in  writing,  with  intent  that  it  shall  be  relied  upon,  concern- 
ing tUe  financial  condition  or  means  or  ability  of  himself  to 
pay,  or  of  any  other  person  for  whom  he  is  acting,  or  of  any 
firm  or  corporation  in  which  he  is  interested  or  for  which  he 
is  acting,  for  the  purpose  of  procuring,  for  his  own  benefit 
or  for  the  benefit  of  such  person,  firm  or  corporation,  the  de- 
livery of  personal  property,  the  payment  of  cash,  the  making 
of  a  loan  or  credit,  the  extension  of  a  credit,  the  discount  of 
an  account  receivable,  or  the  making,  acceptance,  discount, 
sale  or  endorsement  of  a  bill  of  exchange  or  promissory  note ; 
or  who  knowing  that  a  false  statement  in  writing  concerning 
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the  financial  condition  or  means  or  ability  of  himself  to  pay 
or  of  any  such  person,  firm  or  corporation  has  been  made, 
procures  with  like  intent,  upon  the  faith  thereof,  for  his  own 
benefit,  or  for  the  benefit  of  such  person,  firm  or  corporation, 
any  such  delivery,  payment,  loan,  credit  extension,  discount 
making,  acceptance,  sale  or  endorsement,  shall,  if  the  value 
of  the  thing  or  the  amount  of  the  loan,  credit  or  benefit 
procured  is  fifty  dollars  or  more  and  fails  to  pay  for  such 
loan,  credit,  or  benefit,  so  procured,  be  deemed  guilty  of  a 
misdemeanor  and  upon  conviction  thereof  be  fined  not  more 
than  five  hundred  dollars  or  confined  in  the  jail  not  more 
than  one  year,  or  if  the  value  be  less  than  that  sum,  be  deemed 
guilty  of  a  misdemeanor  and  be  fined  not  more  than  one  him- 
dred  dollars  or  confined  in  jail  not  more  than  three  months." 

§  3.  False  pretense  in  registration  of  cattle^  horses,  etc^ 
or  giving  fake  pedigree.^*  Punishable  by  fine  not  over  $500, 
or  jail  not  over  12  months,  or  both  (Code,  §  4460). 

I  4.  Sale  of  goods  mark  d  ^sterling^,  or  sterling  sil» 
ver,**— See  Code,  §  4461. 

§  5.  Sale  of  goods  marked  ^coin  sihrer^^ — See  Code,  § 
4462. 

§  6.  Regulating  sale  of  merchandise  made  of  giM^ — 
See  Code,  §  4463. 

§  7.  Fraud  in  the  issuance^  sale,  etc^  of  stocks,  bonds, 
etc^  or  city  or  town  lots;  how  punisked^r-By  section  4465,  of 
the  Code:  ''If  any  person,  including  a  corporation  or  asso- 
ciation, and  the  officers  or  agents  thereof,  alone  or  in  common 
with  others,  having  devised  or  intending  to  devise  any  scheme 
or  artifice  to  defraud  by  the  issuance,  sale,  promotion,  negotia- 
tion or  distribution  of  any  stocks,  bonds,  notes  or  other  securi- 
ties or  contracts,  or  city,  town  or  suburban  lots,  shall  in  or 
for  executing  such  scheme  or  artifice  or  in  attempting  to  do 
so,  commit  any  overt  act  within  this  State,  such  person  shall 
be  guilty  of  a  misdemeanor,  and,  upon  conviction,  be  punished 
by  a  fine  of  not  more  than  five  thousand  dollars  or  by  con- 
finement in  jail  for  not  more  than  one  year,  or  by  both  such  fine 
and  imprisonment.  Prosecutions  for  violations  of  this  section 
shall  be  only  by  indictment  or  presentment  in  the  court  having 
jurisdiction." 

For  the  duties  of  the  State  Corporation  as  to  su^h  frauds, 
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see  Code,  §  3714.  For  a  comprehensive  act  on  frauds  of  this 
nature,  commonly  called  the  "Bucket  Shop"  or  "Blue  Sky" 
law,  entitled,  "an  act  to  prevent  unfairness,  imposition  or 
fraud  in  the  sale  or  disposition  of  certain  securities  herein 
defined  by  requiring  an  inspection  and  regulation  of  the  busi- 
ness of  any  person,  association,  partnership,  or  corporation, 
engaged  or  intending  to  engage,  whether  as  principal,  broker, 
or  agent,  in  the  sale  of  any  such  securities  in  the  State  of 
Virginia,  as  may  be  necessary  to  prevent  unfairness,  imposi- 
tion or  fraud  in  the  sale  or  disposition  of  said  securities,  and 
prescribing  penalties  for  the  violation  thereof."  See  Acts 
1020,  p.  536. 

§  8.  Sale,  pledge,  etc^  of  goods,  produce,  etc,  belong- 
ing to  another  and  failure  to  pay  over  proceeds,  deemed 
larceny^ —  By  section  4453  of  the  Code :  "If  any  person  store 
or  ship  goods,  wares,  merchandise,  grain,  flour,  or  other  pro- 
duce or  commodity,  in  his  own  name,  being  in  the  possession 
thereof  for  or  on  account  of  another,  and  sell,  negotiate, 
pledge,  or  hypothecate  the  same,  or  part  thereof,  or  the  receipt 
or  bill  or  lading  received  therefor,  and  fraudulently  fail  to 
accoTint  for  or  pay  over  to  his  principal,  or  the  owner  of  the 
property,  the  amount  so  received  on  such  sale,  negotiation, 
pledge,  or  hypothecation,  he  shall  be  deemed  guilty  of  larceny 
thereof." 

§  9.  Failure  to  perform  promise  to  deliver  crop,  or  etc^ 
in  return  for  advances,  deemed  larceny^ — By  section  4454  of 
the  Code:  "If  any  person  obtain  from  another  an  advance 
of  money,  merchandise,  or  other  thing,  upon  a  promise  in  writ- 
ing that  he  will  send  or  deliver  to  such  other  person  his  crop, 
or  other  property,  and  fraudulently  fail  or  refuse  to  perform 
such  promise,  and  also  fail  to  make  good  such  advance,  he 
shall  be  deemed  guilty  of  the  larceny  of  such  money,  mer- 
chandise, or  other  thing." 

§  10  In  relation  to  the  fraudulent  conversion  of  prop- 
erty held  under  a  trust  deed. —  By  section  4455  of  the  Code : 
"Whenever  any  person  is  in  possession  of  any  personal  pi'op- 
erty,  in  any  capacity,  the  title  or  ownership  of  which  he  has 
agreed  in  writing  shall  be  or  remain  in  another,  and  such 
person  so  in  possession  shall  fraudulently  sell,  pledge,  pawn, 
or  remove  from  the  premises  where  it  has  been  agreed  that 
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the  property  shall  remain,  and  refuse  to  disclose  the  location 
thereof,  or  otherwise  dispose  of  the  property  without  the 
written  consent  of  the  owner  or  the  person  in  whom  the  title 
is,  or  if  such  writing  be  a  deed  of  trust,  without  the  written 
consent  of  the  trustee  or  beneficiary  in  such  deed  of  trust, 
he  shall  be  deemed  guilty  of  the  larceny  thereof;  and  in  any 
prosecution  hereunder,  the  fact  that  such  person,  after  de- 
mand therefor  by  the  person  in  whom  the  title  or  ownership 
of  the  property  is,  or  his  agent,  shall  fail  or  refuse  to  disclose 
to  such  claimant  or  his  agent,  the  location  of  the  property,  or 
to  surrender  the  same,  shall  be  prima  facie  evidence  of  the 
violation  of  the  provisions  of  this  section.  This  section  shall 
not  be  construed  to  interfere  with  the  rights  of  any  innocent 
third  party  purchasing  said  property,  unless  such  writing 
shall  be  docketed  or  recorded  as  provided  by  law." 

§  11.  Removal,  etc,  of  goods  distrained  or  levied  on 
with  intenty  etc^  larceny^ — By  section  4447  of  the  Code :  ''If 
any  person  f radulently  remove,  destroy,  receive,  or  secrete  any 
goods  and  chattels  that  have  been  distrained  or  levied  on,  with 
intent  to  defeat  such  distress  or  levy,  he  shall  be  deemed 
guilty  of  larceny  thereof." 

§  12.  Frandulent  failure  to  render  service  as  farm 
laborer,  larceny. —  '^If  any  person,  with  intent  to  injure  or  de- 
fraud his  employer,  enters  into  a  contract  of  employment, 
oral  or  written,  or  for  the  performance  of  personal  service  to 
be  rendered  within  one  year,  in  and  about  the  cultivation  of 
the  soil  and  thereby  obtains  from  the  land  owner,  or  the  per- 
son so  engaged  in  cultivation  of  the  soil,  money  or  other 
thing  of  value  under  such  contract,  and  fraudulently  refuses 
to  perform  such  service,  or  to  refund  the  said  money  or  other 
thing  of  value  so  obtained,  shall  be  deemed  guilty  of  the 
larceny  of  the  said  money  or  other  thing  of  value  so  received; 
provided,  however,  that  prosecutions  hereunder  shall  be  com- 
menced within  sixty  days  after  breach  of  such  contract." 
(Acts  1918,  p.  312.) 

§13.  Failm*e  to  pay  for  or  refusal  to  retnm  goods,  wares 
or  merchandise  delivered  for  selection  or  approval  larceny  in 
certain  cases.— -By  section  4456  of  the  Code :  "If  any  person 
shall  solicit  and  obtain  from  any  licensed  merchant  any  goods, 
wares  or  merchandise  for  examination  or  approval,  and  shall 
thereafter,  upon  written  demand,  refuse  or  fail  to  return  the 
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same  to  such  merchant  in  unused  condition,  or  to  pay  for 
the  same,  such  person  so  offending  shall  be  deemed  guilty 
of  the  larceny  thereof.  But  the  provisions  of  this  section  shall 
not  apply  unless  such  written  demand  be  made  within  five 
days  after  delivery,  and  unless  the  goods,  wares  or  mer- 
chandise shall  have  attached  to  them  or  to  the  package  in 
which  they  are  contained  a  label,  card  or  tag  containing  the 
words,  'Delivered  for  selection  or  approval.' " 

§  14.  Franchilent  antries^  atf  •tc^  with  intent,  etc,  in  ac- 
counts, by  officers  or  clerks  of  banks,  or  joint  stock  coni|>any; 
how  panishedL —  By  section  4457  of  the  Code :  "If  any  officer 
or  clerk  of  any  bank  or  joint  stock  company  make,  alter,  or 
omit  to  make  any  entry  in  any  account  kept  in  such  bank,  or 
by  such  company,  with  intent,  in  so  doing,  to  conceal  the 
true  state  of  such  account,  or  to  defraud  the  said  bank  or 
company,  or  to  enable  or  assist  any  person  to  obtain  money  to 
which  he  was  not  entitled,  such  officer  or  clerk  shall  be  con- 
fined in  the  penitentiary  not  less  than  two  nor  more  than  ten 
years." 

§  15.  Destroying  or  concealing  a  will;  how  fmnished — 
By  section  4458  of  the  Code:  "If  any  person  fraudulently 
destroy  or  conceal  any  will  or  codicil,  with  intent  to  prevent 
the  probate  thereof,  he  shall  be  confined  in  the  penitentiary 
not  less  than  two  nor  more  than  five  years." 

§  16.  Fraudulent  use  of  a  check,  draft  or  orders- 
See  Checks^  section  7. 

§  17.  Fraudulently  buying  certain  second-hand  articles. 
See  Code,  §  4449;  and  also  Acts  1918,  p.  485,  specially  appli- 
cable to  cities  and  towns  and  to  articles  used  by  or  belonging 
to  certain  public  companies.  For  statute  as  to  pig  or  railroad 
iron,  brass,  metal  or  any  composition  thereof,  see  Code,  §  4450. 

§  18.  Fraudulent  use  of  hired  horse,  autmnobile^  or  odier 
▼diicle« — By  section  4567  of  the  Code :  "If  any  person  having 
hired  from  a  licensed  livery  stable  keeper  or  any  other  person, 
any  horse,  mule,  automobile  or  other  vehicle,  wilfully  or  negli- 
gently injure  or  damage  the  same  by  hard  or  reckless  riding, 
driving,  or  using,  or  permit  any  other  person  so  to  do,  or  hire 
the  same  to  any  other  person,  or  procure  any  horse,  mule, 
automobile  or  other  vehicle  from  a  licensed  livery  stable 
keeper,  or  any  other  person,  without  previously  making  ar- 
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rangements  for  credit,  and  use  the  same  without  paying 
therefor  and  with  intent  to  cheat  or  defraud  said  licensed 
livery  stable  keeper,  or  other  person,  he  shall  be  fined  not 
less  than  ten  nor  more  than  fifty  dollars." 

§  19.    Franduleiit  issue  of  fee  bilb^ — See  Code,  §  4515. 

§  20.  Fraud  as  to  jory  box  or  in  drawing  jurors. —  See 
Code,  §  4626. 

§  21.  Winning  by  cheating  or  other  fraud. — By  section 
4691  of  the  Code:  "If  any  person  playing  at  any  game,  or 
making  a  wager,  or  having  share  in  any  stake  or  wager,  or 
betting  on  the  hands  or  sides  of  others  playing  at  any  game, 
or  making  a  wager,  cheat,  or  by  fraudulent  means  win  or  ac- 
quire, for  himself  or  another,  money  or  other  valuable  thing, 
he  shall  be  confined  in  jail  not  exceeding  one  year,  and  fined 
not  less  than  five  times  the  value  of  the  money  or  thing  won 
or  acquired.'' 

II.    Civil  Cases 

§  22.  Requisites  of  deceit  or  fraud. —  To  constitute  an 
injury  by  deceit  or  fraud,  there  must  have  been  a  representa- 
tion which  was  not  true,  made  for  the  purpose  of  deceiving 
or  defrauding,  and  which  actually  succeeds,  causing  damage 
to  the  party  deceived.  Any  false  pretense  or  token  or  fraudu- 
lent misrepresentation  mentioned  under  section  1,  above,  or 
generally  in  sections  2  to  20,  is  a  deceit  or  fraud,  for  which 
an  action  for  damages  lies.  (See  general  common  law  authori- 
ties.) 

§  23.    Form  of  ^description'^  in  warrant  or  indictment. 

No.  1.    Feloniouslt  Obtainino  Monet  ob  Othkb  Pbopbbtt  ct  False 

Pbetence  ob  Token. 
(Code,  §  4459.) 
descbiftion  : 
"did  fclonlonsly  and  falsely  pretend  and  represent  to  the  said  A.  B. 
that  [here  state  briefly  the  false  pretense  or  token  used],  and  did 
by  means  of  the  said  fsJse  pretence  (or  token)  feloniously  obtain  from 
the  said  A.  B.  [here  describe  the  money  or  property  obtained  as  in 

warrants  for  larceny],  of  the  value  of dollars,  of  the  goods 

and  chattels  of  the  said  A.  B.,  with  intent  to  defraud." 

Or,  it  seems,  instead  of  the  above  form,  the  indictment  may  be 
for  larceny,  which  will  suffice  as  well.  In  any  event,  if  the  offense 
amount  only  to  a  misdemeanor,  omit  "feloniously/'  and  in  Weu  thereof 
insert  "unlawfully. 


»  ! 

i 
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No.  2.    OBTAiinNo  BT  Fai^e  Pretense  or  Token  the  Signature  of  a 

Person   to   a   Writino. 
(Idem,) 
description: 
"did  feloniously  and  falsely  pretend  that   [here  state  the  pretense 
or  token  used],  and  did  thereby  feloniously  obtain  from  the  said  A.  B. 
his  signature  to  a  certain  writing,  to-wit:  a  receipt  in  full  of  all  de- 
mands (or  other  writing,  as  the  case  may  be),  with  intent  to  defraud." 


No.  3.    Fraudulent  Conversion  or  Hypothecation  of  Monet,  Merchan- 
dise, Grain,  Flour,  or  Other  Produce  or  CoMMODrrr. 

(Code,  §  4453.) 

DESCRIPnON: 

"did  store  (or  ship),  in  his  own  name, ^ bushels  of  wheat  (or 

other  thing),  of  the  value  of dollars,  being  in  the  possession 

thereof  for  and  on  account  of  the  said  A.  B.,  the  owner  thereof,  and 
afterwards  he  the  said  C.  D.,  did  sell  (or  negotiate,  pledge,  or  hypothe- 
cate) the  said bushels  of  wheat   (or  a  part  thereof,  or  the 

bill  of  lading  received  therefor),  and  has  feloniously  and  fraudulently 
failed  to  account  for  and  pay  over  to  the  said  A.  B.  the  amount  so 
received  on  such  sale  (or  negotiation,  pledge,  or  hypothecation),' 


i> 


No.  4.    Failure  to  Perform  Promise  to  Deliver  Crop  or  Other 

Property  in  Return  for  Advances. 

(Code,  §   4454.) 

description  : 

"did  obtain  from  the  said  A.  B.  an  advance  of  money  (or  merchandise, 

or  other  thing,  describing  it)   to  the  amount  and  value  of 

dollars,  upon  a  promise  in  writing  signed  by  the  said  C.  D.,  that  he 

would  on  the day  of ,  189..,  send  and  deliver  [here 

state  and  describe  the  crop  or  other  property  to  be  delivered]  to  the 
said  A.  B.,  and  has  feloniously  and  fraudulently  failed  and  refused  to 
perform  said  promise. 


No.  6.    Fraudulent  Entries  in  Accounts  by  an  Officer  or  Clerk  of 

A  Bank  or  a  Joint-Stock  €k>MPANY. 

(Code,  S  4457.) 

description  : 

"was  a  clerk  (or  an  officer)  of  the national  bank,  in  said 

county,  and  that  one  P.  G.  did  on  that  day  have  an  account  with  the 
said  bank,  which  account  was  kept  by  the  said  C.  D.  as  clerk  (or  officer) 
aforesaid,  and  that  the  said  C.  D.  did  then  and  there  feloniously  make 
(or  alter  or  omit  to  mdke)  an  entry  in  the  said  account,  with  Intent 
thereby  to  defraud  the  said  bank,  and  to  enable  and  assist  the  said 
P.  G.  to  obtain  money  from  the  said  bank  to  which  he  was  not  en- 
Utled." 

By  simple  changes  the  above  form  may  be  adapted  to  case  of  a 
joint-stock  company. 
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CHECKS 

See  Banks  and  Banking^  and  Negotiable  Instruments 

S  1.  Definition 

S  2.  How  checks  should  be  filled  out 

S  3.  Check  must  be  presented  within  reasonable  time 

S  4.  How  payment  stopped 

§  6.  How  to  use  check  as  cash 

§  6.  Pasrment  after  death  of  drawer 

S  7.  Fraudulent  use  of  check,  draft,  or  order 

§  8.  When  check  operates  as  an  assignment 

§  9.  Stealing  or  embezzling  a  check 

S  10.  Forged  check 

§  11.  Form  of  a  check 

§  1.  Definition.— -A  check  is  an  unconditional  order,  pay- 
able on  demand,  drawn  by  one  person,  called  the  drawer,  in 
favor  of  another,  called  the  payee,  upon  a  bank.  It  is  a  bill 
of  exchange,  and  differs  from  others  by  being  payable  at  a 
bank.  The  law  applicable  to  bills  of  exchange  payable  on 
demand  applies  to  checks.  (Code,  §  5747).  See  BUls  of  Ex- 
change and  Negotiable  Instruments. 

§  2.  How  checks  should  be  filled  out —  Checks  should  be 
carefully  drawn,  commencing  close  to  the  left-hand  end  to 
write  the  amount,  filling  the  rest  of  the  space  to  the  dollar 
sign;  this  is  to  prevent  someone  from  "raising"  the  amount. 
The  bank  is  ordinarily  responsible  where  a  check  is  "raised," 
unless  the  party  is  grossly  negligent  in  writing  the  check. 
See  Alteration  of  Writings. 

If  you  wish  to  draw  money  from  the  bank,  write  "Pay 
to  myself"  or  "Pay  to  cash,"  and  then  you  need  not  endorse 
the  check. 

If  you  write  a  check  to  one  who  will  have  to  be  identified 
at  the  bank,  have  him  endorse  the  check  and  below  his  signa- 
ture write  "Signature  O.  K.,"  and  sign  your  name. 

§  3.  Check  mnst  be  presented  within  reasonable  time.— - 
If  not,  the  drawer  will  be  discharged  from  liability  thereon 
to  the  extent  of  the  loss  caused  by  the  delay.    (Code,  §  5748.) 

I  4.  How  pasrment  stopped^ — Payment  of  a  check  may 
be  stopped  by  notice  to  the  bank  not  to  pay  it.  If  a  check 
is  lost  or  stolen,  have  the  maker  to  give  another  and  to  notify 
the  bank  not  to  pay  the  other. 
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§  5.  How  to  use  diecks  as  cash^^  To  prevent  delay  and 
have  your  check  received  the  same  as  cash  when  sent  to  an- 
other town,  and  especially,  if  sent  out  of  the  State,  have  the 
cashier  to  write  across  it.  "Certified,"  or  "Grood  when  prop- 
erly endorsed,"  signed  and  dated  by  him.  This  is  called  a 
"certified  check."  The  amount  is  at  once  charged  to  the 
drawer.     (Code,  §  5749.) 

Or  better  still,  have  the  bank  to  give  you  its  draft  on 
New  York,  or  other  big  financial  centre. 

If  the  holder  procures  it  to  be  accepted  or  certified,  the 
drawer  and  endorsers  are  discharged.     (Code,  §  5751.) 

§  6.  Pasrment  after  death  or  drawer^ — ^A  bank  may  pay 
a  check  within  two  weeks  from  notice  of  the  death  of  the 
drawer.    See  Banks  and  Banking^  section  6,  (3). 

§  7.  Fraaduknt  use  of  ckeck,  draft,  or  order/— By  Acts 
1920,  p.  661 :  "It  shall  be  unlawful  for  any  person  to  obtain 
money,  or  other  property  of  any  kind  or  nature  whatever, 
with  fraudulent  intent,  or  to  obtain  credit  with  like  intent, 
by  means  of  a  check,  draft  or  order,  of  which  such  person  is 
maker  or  drawer,  or  which  though  he  is  not  maker  or  drawer, 
he,  with  like  intent,  utters,  or  delivers,  or  aids  or  abets  an- 
other to  utter  or  deliver.  If  such  check,  draft  or  order  is  not 
paid  by  the  drawee,  the  person  making,  drawing  or  uttering 
the  same  shall  be  deemed  guilty  of  the  larceny  of  such  money 
or  property,  or  thing  of  value  obtained  on  such  credit,  and 
the  fact  that  such  maker  or  drawer  did  not  have  on  deposit 
with  the  bank,  person,  firm  or  corporation  upon  which  such 
check,  draft  or  order  is  drawn,  sufficient  f imds  to  pay  the  same 
in  full  when  presented,  shall  as  against  the  maker  or  drawer 
of  such  check,  draft  or  order,  be  prima  facie  evidence  of  fraud- 
ulent intent;  provided,  that  if  such  check,  draft  or  order  be 
paid  upon  notice  or  at  any  time  previous  to  the  trial  or  ex- 
amination of  such  person  before  a  justice  of  the  peace,  or  if 
such  person  be  not  tried  oi*  examined,  if  such  check,  draft  or 
order  be  paid  before  indictment  by  a  grand  jury,  no  such  pre- 
sumption shall  arise." 

§  8.  When  chedc  operates  as  an  assignment— A  check 
of  itself  does  not  operate  as  an  assignment  of  any  part  of 
the  funds  to  the  credit  of  the  drawer  with  the  bank,  and  the 
bank  is  not  liable  to  the  holder  u^iless  and  until  it  accepts  or 
certifies  the  check.    (Code,  §  5761.) 
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§  9.  Stealmir  or  embezzling  a  checlc—  See  Larceny  and 
Embezzlement. 

§  10.  Forged  check. — The  bank  must  know  at  its  peril 
the  signature  of  its  customers,  and  is  liable  for  paying  a 
forged  check  and  cannot  charge  the  depositor  with  the  amount ; 
but  where  the  loss  can  be  traced  to  the  fault  or  negligence  of 
the  drawer  or  holder,  he  must  suffer  it.  (3  Min.  Inst.,  464.) 
See,  also,  Negotiable  Instruments^  section  11. 

§  11.    Form  of  a  chedc 

Capron,  Virginia,  Oct.  6,  1921. 

The  Seaboard  National  Bank,  of  Norfolk,  Virginia,  i»ay  to  the 
order  of  B.  C,  nineteen  hundred  dollars   ($1900.00). 

8.  N. 
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S  1.  Separation  of  church  and  state,  and  religious  freedom 

§  2.  Church  cannot  be  Incorporated 

S  8.  What  conveyances,  etc,  for  religious  purposes  valid 

§  4.  Appointment  of  trustees  to  effect  the  purpose  of  such  con- 
veyance, etc. 

S  6.  On  division  of  churches,  how  rights  to  property  determined 

S  6.  Suits  by  and  against  trustees 

S  7.  Forms  under  "Church  and  Church  Property" 

...  .        .  •       • 

§  L    S^Muration  of  Church  and  State,  and  religions  (ree- 

[n  Virginia,  ever  since  our  independence,  there  has 
been  a  separation  of  church  and  state.  In  1785,  our  pres- 
ent act  of  ^'Religious  Freedom'^  was  passed,  and  it  has  re- 
mained intact  and  unchanged  to  the  present  day,  and  the 
rights  asserted  therein  are  declared  to  be  ^of  the  natural 
rights  of  mankind.''  (Code,  §  35).  Omitting  the  able  argu- 
ment of  the  ^'preamble,"  and  also  the  conclusion,  the  act 
(§  84  of  the  Code),  provides: 

^^No  man  shall  be  compelled  to  frequent  or  support  any 
religious  worship,  place  or  ministry  whatsoever,  nor  shall  be 
enforced,  restrained,  molested  or  burthened,  in  his  body  or 
goods,  nor  shall  otherwise  suffer  on  account  of  his  religious 
opinions  or  belief;  but  that  all  men  shall  be  free  to  profess, 
and  by  argument  to  maintain,  their  opinions  in  matters  of 
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religion,  and  that  the  same  shall  in  no  wise  diminish,  enlarge 
or  affect  their  civil  capacities." 

Section  68,  of  the  Virginia  Constitution,  which  also  as- 
serts the  above  quotation,  further  provides:  "And  the  Gren- 
eral  Assembly  shall  not  prescribe  any  religious  test  what- 
ever, or  confer  any  peculiar  privileges  or  advantages  on  any 
sect  or  denomination,  or  pass  any  law  requiring  or  authoriz- 
ing any  religious  society,  or  the  people  of  any  district  within 
the  State  to  levy  on  themselves  or  others  any  tax  for  the 
erection  or  repair  of  any  house  of  public  worship,  or  for  the 
support  of  any  church  or  ministry ;  but  it  shall  be  left  free  to 
every  person  to  select  his  religious  instructor,  and  to  make 
for  his  support  such  private  contracts  as  he  shall  please." 

By  section  16  of  the  Bill  of  Rights  of  the  Constitution, 
it  is  provided:  "That  religion  or  the  duty  which  we  owe 
to  our  Creator,  and  the  manner  of  discharging  it,  can  be 
directed  only  by  reason  and  conviction,  not  by  force  or  vio- 
lence; and,  therefore,  all  men  are  equally  entitled  to  the  free 
exercise  of  religion,  according  to  the  dictates  of  conscience; 
and  that  it  is  the  mutual  duty  of  all  to  practice  Christian  for- 
bearance, love  and  charity  towards  each  other." 

By  section  67,  inserted  for  the  first  time  in  the  Consti- 
tution of  1902:  "The  General  Assembly  shall  not  make  any 
appropriation  of  public  funds,  of  personal  property,  or  of 
any  real  estate,  to  any  church,  or  sectarian  society,  associa- 
tion, or  institution  of  any  kind  whatever,  which  is  entirely 
or  partly,  directly  or  indirectly,  controlled  by  any  church 
or  sectarian  society;  nor  shall  the  General  Assembly  make 
any  like  appropriation  to  any  charitable  institution,  which 
is  not  owned  or  controlled  by  the  State;  except  that  it  may, 
in  its  discretion,  make  appropriations  to  non-sectarian  insti- 
tutions for  the  reform  of  youthful  criminals;  but  nothing 
herein  contained  shall  prohibit  the  General  Assembly  from 
authorizing  counties,  cities,  or  towns  to  make  such  appropria- 
tions to  any  charitable  institution  or  association."  And  state 
appropriations  to  schools  or  institutions  of  learning  not 
owned  or  exclusively  controlled  by  the  State  or  some  sub- 
division thereof,  are  prohibited  except  as  to  William  and 
Mary  College,  and  interest  on  certain  school  or  college  bonds 
(Va.  Const,  §  141). 

All  religions  are  thus  put  on    a    footing    of    equality, 
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whether  Christian  or  Jew,  Protestant  or  Koman  Catholic,  or 
others  (3  Grat.,  632).  As  to  Christian  Science,  see  10  Va. 
Law  Keg.,  289. 

The  State  makes  a  concession  to  churches,  religion  and 
charities  in  exempting  their  church  buildings,  parsonages  and 
furniture,  and  property  of  church  schools,  the  Y.  M.  C.  A., 
or  other  similar  institutes,  orphanages,  and  other  benevolent 
or  charitable  associations,  with  adjacent  land  reasonably 
necessary  for  the  covenant  use  of  any  such  building.  (Va. 
Const.,  §  183,  Code,  §§  2272,  2301.) 

§  2.  G&ucrii  cannot  be  incorporaleiL — ^A  church  or  relig- 
ious denomination  cannot  be  incorporated,  but  the  legis- 
lature may  secure  the  title  to  church  property  to  an  extent 
to  be  limited  by  law.  (Va.  Const.,  §  59;  Code,  §  3872.)  But 
a  body  for  carrying  on  Christian  education,  etc.,  like  "The 
Southern  Baptist  Convention,"  or  the  like  body  of  the  Pres- 
byterian or  other  church,  can  be  incorporated.  (Guthrie,  1 
Va.,  Dec.,  717;  10  S.  E.,  327.) 

§  3.  What  conveyances,  etc,  for  religiooa  purpoees 
▼afid.— Land  may  be  conveyed  (but  not  willed  or  dedicated), 
and  personal  property  conveyed  and  willed,  as  follows :  Land 
for  the  use  or  benefit  of  any  religious  congregation  as  a  place 
for  public  worship,  or  as  a  burial  place,  or  a  residence  for  a 
bishop  or  other  minister  or  clergyman  who,  though  not  in 
special  charge  of  a  congregation,  is  yet  an  officer  of  such 
church  or  religious  society,  and  employed  under  its  authority 
and  about  its  business;  or  as  a  location  as  a  parish  house  or 
house  for  the  meeting  of  societies  or  committees  of  the  church 
or  others  for  the  transaction  of  business  connected  with  the 
church  or  as  a  place  of  residence  for  the  sexton  of  a  church, 
provided  such  land  lies  adjacent  to  or  near  by  the  lot  or  land 
on  which  is  situated  the  church  to  which  it  is  designed  to 
be  appurtenant;  and  the  land  shall  be  held  for  such  uses  or 
benefit  or  for  such  purposes,  and  not  otherwise.  And  no 
conveyance  of  land  or  conveyance  or  will  of  personal  prop- 
erty made  to  such  church  or  religious  congregation,  or  the 
trustees  thereof,  shall  fail  or  be  declared  void  for  insufficient 
designation  of  the  beneficiaries  in,  or  the  objects  of,  any  trust 
annexed  to  such  conveyance  or  will  in  any  case  where  lawful 
trustees  of  such  church  or  congregation  are  in  exist- 
ence, or  said  congregation  is  capable  of  securing  the  ap- 
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pointment  of  such  trustees  upon  application  as  prescribed 
in  section  39  of  the  Code  (see  section  4,  below) ;  but 
such  conveyance  or  will  shall  be  valid,  but  the  trustees 
shall  not  take  or  hold  at  any  one  time  more  than  two  acres 
of  land  in,  nor  more  than  75  acres  out,  of  a  city  or  town; 
nor  money,  securities,  or  other  personal  estate,  exceeding  in 
the  aggregate,  exclusive  of  books  and  furniture  (see  section 
4,  below),  $30,000.  But  whenever  the  objects  of  any  such 
trust  shall  be  undefined,  or  so  uncertain  as  not  to  admit  of 
specific  enforcement  by  the  chancery  courts,  then  the  property 
shall  enure  and  pass  to  the  trustees  of  the  beneficiary  con- 
gregation, to  be  by  them  held,  managed,  and  the  principal 
or  income  appropriated  for  the  religious  and  benevolent  uses 
of  said  congregation,  as  said  trustees  may  determine,  by  and 
with  the  approval  of  the  vestry,  board  of  deacons,  board  of 
stewards,  or  other  authorities  which,  under  the  rules  or  usages 
of  such  church  or  congregation,  have  charge  of  the  administra- 
tion of  the  temporalities  (or  property)  thereof.  (Code,  §§  88, 
43.)  Section  43  also  validates  prior  conveyances  and  also  wills 
and  dedications  of  land.  For  an  act  providing  for  the  con- 
veyance of  real  property  donated  to  a  church,  which  has  been 
in  undisputed  possession  of  it  for  25  years  or  more,  see  Acts 
1918,  p.  94;  Pollard's  Code  Biennial,  1920,  p.  864. 

The  ^^religious  congregations"  intended  include  as  well 
those  which  are  united  with  others  under  a  common  govern- 
ment (like  the  Methodist  churches),  as  those  which  are  in- 
dependent or  ^^ongregationaP'  in  their  organization  and  gov- 
ernment (like  the  Baptist  churches) ;  but  the  phrase  does  not 
apply  to  whole  denominations  or  sects,  but  in  the  limited  and 
local  sense,  so  as  to  restrict  the  benefit  of  such  conveyances, 
etc.,  to  single  congregations,  whose  members,  from  their  resi- 
dence at  or  near  the  place  of  worship,  may  be  expected  to 
use  it  for  such  a  purpose.  Hence  a  conveyance  is  not  good 
which  does  not  respect  the  rights  of  the  local  society  or  religi- 
ous congregation,  and  which  does  not  design  to  bestow  the 
property  for  the  use  or  benefit  of  that  society  or  congrega- 
tion. But  the  conveyance  is  not  less  for  the  use  and  benefit 
of  the  local  society,  because  by  its  terms  it  contemplates  and 
sanctions  the  appointment  of  a  minister,  with  authority  to 
officiate  in  the  intended  place  of  worship,  by  a  power  out* 
side  of  the  congregation  (as,  in  case  of  a  Methodist  church 
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by  the  bishop  or  annual  conference),  without  reference  to 
the  congregation's  vote  or  wish.  (1  Min.  Inst.,  545-6;  13 
Grat,  801,  813-18;  82  Grat.,  431;  79  Va.,  402.) 

While  a  church  cannot  take  real  estate  by  will,  either  di- 
rectly or  through  trustees,  yet  if  property  is  willed  to  a 
church  for  a  specific  purpose,  such  as  a  memorial  to  a 
deceased  relative,  the  church  is  not  the  beneficiary,  but  a  bare 
trustee,  and  the  will  is  valid  (115  Va.,  225;  15  Grat.,  423.) 
As  to  charitable,  religious  and  educational  trusts,  see 
Trusts  and  Trustees^  section  16;  and  WiUs^  sections  3  and  19, 

(4). 

§  4.  ^pointment  of  trustees  to  effect  the  purpose  of 
such  coDTeyanoe,  etc— -By  section  39  of  the  Code :  'The  cir- 
cuit court  of  the  county  or  the  circuit  or  corporation  court 
of  the  city,  or  the  judge  thereof  in  vacation,  wherein  there 
is  any  parcel  of  such  land  or  the  greater  part  thereof  is,  may, 
on  the  application  of  the  proper  authorities  of  such  religious 
congregation,  church,  or  religious  society  or  branch  or  di- 
vision thereof,  from  time  to  time  appoint  trustees,  either  where 
there  were,  or  are,  none  or  in  place  of  former  trustees,  and 
change  those  so  appointed  whenever  it  may  seem  to  the  court 
or  judge  proper  to  effect  and  promote  the  purpose  and  ob- 
ject of  the  conveyance,  devise,  or  dedication,  and  the  legal 
title  to  such  land  shall  for  that  purpose  and  object  be  vested 
in  the  said  trustees  for  the  time  being  and  their  successors.'' 

By  section  41 :  "When  books  or  furniture  shall  be  given 
or  acquired  for  the  benefit  of  such  religious  congregation, 
church,  or  religious  society,  or  branch  or  division  thereof,  to 
be  used  on  the  said  land  in  the  ceremonies  of  public  worship 
or  at  the  residence  of  said  bishop,  or  minister,  or  clergyman, 
the  same  shall  stand  vested  in  the  trustees  having  the  legal 
title  to  the  said  land,  to  be  held  by  them  as  the  said  land  is 
held,  and  upon  the  same  trusts.'' 

§  5.  On  dnrision  of  churches,  how  rights  to  property 
determinedL— By  section  40  of  the  Code:  "If  a  division  has 
heretofore  occurred  or  shall  hereafter  occur  in  a  church  or  re- 
ligious society,  to  which  any  such  congregation  is  attached, 
the  communicants,  pew  holders,  and  pew  owners  of  such  con- 
gregation, over  twenty-one  years  of  age,  may,  by  a  vote  of 
a  majority  of  the  whole  number,  determine  to  which  branch 
of  the  church  or  society  such  congregation  shall  thereafter 
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belong.  Such  determination  shall  be  reported  to  the  circuit 
court  of  the  county,  or  circuit  or  corporation  court  of  the  city, 
wherein  the  property  held  in  trust  for  such  congregation  or 
the  greater  part  thereof  is;  and  if  the  determination  be  ap- 
proved by  the  court,  it  shall  be  so  entered  in  its  chancery  order 
book,  and  shall  be  conclusive  as  to  the  title  to  and  control  of 
any  property  held  in  trust  for  such  congregation,  and  be  re- 
spected and  enforced  accordingly  in  all  of  the  courts  of  this 
State.  If  a  division  has  heretofore  occurred  or  shall  here- 
after occur  in  a  congregation,  which  in  its  organization  and 
government  is  a  church  or  society  entirely  independent  of  any 
other  church  or  general  society,  a  majority  of  the  members 
of  such  congregation,  entitled  to  vote  by  its  constitution  as 
existing  at  the  time  of  the  division,  or  where  it  has  no  written 
constitution,  entitled  to  vote  by  its  ordinary  practice  or  cus- 
tom, may  decide  the  right,  title,  and  control  of  all  property 
held  in  trust  for  such  congregation.  Their  decision  shall  be 
reported  to  such  court,  and  if  approved  by  it,  shall  be  so 
entered  as  aforesaid,  and  shall  be  final  as  to  such  right  of 
property  so  held." 

Thus,  this  section  embraces  a  religious  society  or  church 
composed  of  many  congregations,  like  the  Methodist  church, 
and  also  a  church  composed  of  but  one  church  congregation, 
whose  government  is  independent  or  congregational,  like  the 
Baptist  church.  For  the  rule  in  case  of  divisions  prior  to  the 
above  statute  (which  was  first  passed  in  1867),  as  in  case  of 
the  division  of  Methodist  Episcopal  Church  in  the  United 
States  into  the  Methodist  Episcopal  Church,  and  the  Metho- 
dist Episcopal  Church,  South,  see  13  Grat.  320-4,  3278;  32 
Grat.  431-2,  438-40;  1  Min.  Inst.  647-8. 

Where  a  contest  arises  as  to  the  true  ownership  of  a 
church  house  between  two  sets  of  trustees  (in  this  case  by 
unlawful  detainer),  the  same  general  principles  and  rules  ap- 
ply as  in  a  controversy  between  individuals,  as  to  holding 
under  another,  disclaimer  of  title,  adverse  possession,  etc.  (24 
Grat.  541-2). 

§6.  Suits  by  and  agminst  trustees. — By  section  42  of  the 
Code,  as  amended  by  Acts  1920,  page  9 :  "The  said  trustees, 
as  such  as  are  mentioned  in  sections  49,  50  and  51  [as  to  be- 
nevolent associations],  may,  in  their  own  names,  sue  for  and 
recover  any  real  or  personal  estate  held  by  them  respectively 
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in  trust,  or  for  damages  for  injury  thereto,  and  be  sued  in 
relation  to  the  same.  Such  suit,  notwithstanding  the  death 
of  any  of  the  said  trustees,  or  the  appointment  of  others,  shall 
proceed  in  the  names  of  the  trustees  by  or  against  whom  it  was 
instituted.  And  in  any  case  where  such  trustees  shall  have 
given  any  deed  of  trust,  or  encumbered  such  real  or  personal 
estate  in  any  manner,  to  secure  any  debt  and  such  trustees 
have  since  died  and  such  religious  congregation  or  organiza- 
tion become  extinct,  or  has  ceased  to  occupy  said  property, 
so  that  it  may  be  regarded  as  abandoned  property,  the  bene- 
ficiary entitled  to  the  debt  secured  by  such  deed  of  trust,  or 
encumbrance,  may  institute  a  chancery  suit  to  subject  said 
estate  to  the  payment  of  such  lien  in  the  circuit  or  corporation 
court  of  the  county  or  corporation  in  which  said  property, 
or  the  greater  part  thereof  is,  against  the  members  of  such 
religious  congregation  or  organization  as  parties  unknown, 
proceeding  by  order  of  publication,  as  provided  by  chapter 
253." 

One  or  more  members  may  sue  trustees  to  compel  proper 
application  of  the  property  (Code,  §  44) ;  but  such  suit  can- 
not be  mentioned  as  to  application  on  church  debt  of  money 
subscribed  for  a  school  in  connection  with  a  church  (91  Va. 
421). 

A  member  may  also  bring  suit  to  have  land  belonging  to 
a  religious  congregation  sold  or  encumbered  by  deed  of  trust 
or  mortgage,  where  the  congregation  gives  its  consent  thereto 
in  the  mode  prescribed  by  its  authorities,  and  the  rights  of 
others  are  not  violated  thereby,  the  proceeds  to  be  disposed 
of  as  the  congregation  may  desire.  (Code,  §  45;  82  Grat.  170.) 
And  the  trustees  may  bring  a  similar  suit,  by  petition  in 
court  or  before  the  judge,  who  may  try  it  in  vacation;  and 
where  the  religious  congregation  has  become  extinct  or  has 
ceased  to  occupy  the  property  as  a  place  of  worship,  so  that 
it  may  be  regarded  as  abandoned  property,  the  petition  may 
be  filed  by  the  surviving  trustee  or  trustees,  or  by  one  or 
more  members,  or  by  the  religious  body  which,  by  the  laws 
of  the  church  or  denomination  to  which  the  said  congregation 
belongs,  has  the  charge  or  custody  of  the  property,  or  in 
which  it  may  be  vested  by  the  laws  of  the  church  or  denomi- 
nation; and  the  court  or  judge  in  vacation  may  decree  the  sale 
of  the  property  and  the  disposition  of  the  proceeds  in  ac- 
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cordance  with  the  law  of  said  denomination;  and  its  printed 
acts  issued  by  its  authority,  embodied  in  book  or  pamphlet 
form,  are  regarded  as  its  laws  and  acts.     (Code,  §  46.) 

But  trustees  themselves,  without  court  procedure,  cannot 
sell  or  encumber  church  property  (103  Va.  559,  562).  Though 
where  a  church  was  built  upon  a  lot  conveyed  to  trustees  on 
condition  that  they  build  thereon  a  church,  etc.,  and  the 
church  was  erected  and  used  as  long  as  it  was  fit  to  use,  and 
the  trustees  then  sold  the  property  and  invested  the  proceeds 
in  a  parsonage  for  the  same  congregation,  their  act  was  sus- 
tained as  within  their  power  (87  Va.  125). 

§  7.    Fomu  under  ^Chnrch  and  Church  Propertjr^.^- 

No.  1.     Petition  of  Trustees  to  Encumber  Church  Pbopebtt,  With 

Extract  of  Minutes  and  Court  Order. 
(Code,   S   46;    Pollard's  Code,  Biennial  1920,   p.  16.) 

In  the  Matter  of  the  Religious  Congregation  of  the 

Church. 
To  the  Honorable  Judge  of  the  Circuit  Court  of  the  County  of 
,  Virginia: 

Your  petitioners, ,  represent  that  they  are  trustees  for 

the  religious  congregation  of  the Church,  appointed  by  the 

order  of  this  court  entered ,  and  recorded  in  O.  B. , 

page ;  that  your  petitioners  hold  the  legal  title  to  certain  real 

estate  situated  in ^.  in  the  County  of ;.,  Virginia,  which 

said  property  is  held  for  the  use  and  benefit  of  the  said  religious 
congregation  as  a  place  of  public  worship;  that  it  is  the  wish  of  said 
congregation  that  the  said  property  be  encumbered  by  a  deed  of  trust 
as  will  appear  from  a  duly  authenticated  copy  of  a  resolution  passed 
by  said  congregation,  which  resolution  is  yerified  by  affldayit  and  is 
herewith  filed  and  marked  "Exhibit  A.  with  the  petition  of  the  Trustees 

of Church,"  and  prayed  to  be  read  as  a  part  of  this  petition; 

that  the  said  resolution  describes  in  full  the  said  property  and  sets 
out  in  words  and  figures  all  of  the  terms  and  conditions  of  the  deed 
of  trust  under  which  it  is  the  wish  of  said  congregation  to  encumber 
said  property. 

Your  petitioners  therefore  pray  this  Honorable  Court  to  enter  Its 
order  in  pursuance  of  Section  46  of  the  Code  of  Virginia  and  acts 
amendatory  thereof,  authorizing  and  directing  your  petitioners  to 
sign,  seal  and  deliver  the  said  deed  of  trust  encumbering  said  property 
as  aforesaid. 

And  your  petitioners  will  ever  pray. 


Trustees  of  the ^.Church. 
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Extract  of  Mututes  of  the  Meeting  or   the  Conobbgation   of   the 

Chubch,   Duly  Called  anp  Held  at  ,   in  the 

County  of ,  Viboinia,  on  the Day  of - , 

192-.,  at O'CLOCK  P.  M.,  AT  Which  Meeting  These  Was  a 

Quorum  Present. 

On  motion  it  was  resolved: 
First,  That  it  is  the  wish  of  this  congregation  to  encumber  its  real 

estate  at in  the  County  of ,  Virginia,  in  the  manner 

and  upon  the  terms  and  conditions  set  out  in  the  following  deed  of 

trust,  to-wit:   (here  insert  deed  of  trust.) 

Second,  That  the  said  trustees  be  instructed  to  petition  the  Circuit 
Court  of  the  County  of ,  Virginia,  or  the  Judge  thereof  in  vaca- 
tion for  authority  to  sign,  seal  and  deliver  said  deed  of  trust  for 
and  on  behalf  of  this  congregation. 

Third,  That  the  said  trustees  be  authorized  to  sign,  for  and  on 
behalf  of  this  congregation,  the  notes  described  in  the  foregoing  deed 
of  trust. 

A  True  Copy.  »-- 

Chairman. 


Secretary. 

StaU  of  Virginia,  1 

V  to-wit* 
County  of-.* j 

This  day and ,  whose  names,  as  chairman  and 

secretary  respectively,  are  signed  to  the  foregoing  writing,  personally 
aiH;>eared  before  me  in  my  said  county  and  made  oath  before  me  that 
the  foregoing  is  a  t^ue  copy  of  the  minutes  of  the  meeting  of  the  con- 
gregation of  the Church,  duly  called  and  held  on  the 

day  of ,  192—,  at  which  meeting  there  was  a  quorum  present. 

Given  under  my  hand  this day  of ,  192—. 


N.  P. 
ORDER. 
In  the  Maitee  of  the  Religious  Congregation  of  the Church. 

This  day  came ,  trustees  of  the  religious  congregation  of 

the Church,  and  filed  their  petition  and  exhibit  therewith 

setting  forth  that  there  is  vested  in  them  legal  title  to  certain  real 

estate  liring  in  the  County  of ,  Virginia,  which  property  is 

held  for  the  use  and  benefit  of  the  said  religious  congregation  as  a 
place  of  public  worship,  and  that  it  is  the  wish  of  said  congregation 
to  encumber  said  property  by  a  deed  of  trust  filed  with  said  petition, 
which  said  deed  of  trust  is  in  the  following  words  and  figures,  to-wlt: 
[here  insert  deed  of  trust.] 

And  it  appearing  to  the  court  from  a  resolution  passed  by  said 
congregation  at  a  meeting  duly  called  and  held,  a  copy  of  which  said 
resolution  properly  authenticated  and  verified  by  affidavit,  was  filed 
as  an  exhibit  with  said  petition,  with  it  is  the  wish  of  the  said  oon- 
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gregation  to  encumber  the  said  property   in  the  manner  set  forth 
in  said  deed  of  trust. 

The  court  in  pursuance  of  the  statutes  in  such  cases  made  and 
provided,  doth  hereby  authorise  and  direct  said  trustees  to  sign,  seal 
and  deliver  said  deed  of  trust 


No.  2.    Trust  Clause  in  Conveyance  of  Land  fob  House  of  Worship 

TO  M.  E.  Church,  Sou^h. 

(Discipline  1918,  par.  490.) 
"In  trust,  that  the  said  premises  shall  be  used,  kept,  maintained, 
and  disposed  of,  as  a  place  of  divine  worship  for  the  use  of  the  minis- 
try and  membership  of  the  Methodist  Episcopal  Church,  South;  sub- 
ject to  the  discipline,  usage,  and  ministerial  appointments  of  said 
Church,  as  from  time  to  time  authorized  and  declared  by  the  General 
Conference  of  said  Church,  and  by  the  Annual  Conference  within 
whose  bounds  the  said  premises  are  situated." 


No.  3.    Trust  Clause  in  Convl^yance  op  Land  for  Parsonage 

(Discipline  1920,  par.  493.) 

"In  trust,  that  such  premises  shall  be  held,  kept,  maintained,  and 
disposed  of,  as  a  place  of  residence  for  the  use  and  occupancy  of  the 
preachers  of  the  Methodist  Episcopal  Church,  South,  who  may  from 
time  to  time  be  appointed  in  said  place;  subject  to  the  usage  and 
discipline  of  said  Church,  as  from  time  to  time  authorized  and  declared 
by  the  General  Conference  of  said  Church,  and  by  the  Annual  Con- 
ference within  whose  bounds  the  said  premises  are  situated.' 


>» 


CIGARETTES 

S    1.    Giving  or  selling  to  minors  , 

S  2.    Opium  in  clgareUos  prohibiied 

§  1.  Giving  or  selling  to  minorSd-^To  give,  sell,  or  fur- 
nish cigarettes  to  a  minor  under  16  years  of  age,  having  good 
reason  to  believe  him  or  her  to  be  under  that  age,  is  punish- 
able by  a  fine  of  $10  to  $100.     (Code,  §  4695.) 

§  2.  Opium  in  cigarettes  prohibited^—  The  manufacturer 
is  prohibited  from  using  opium  in  cigarettes  or  the  wrappers, 
under  penalty  of  $100  to  $1,000,  or  jail  not  under  six  months, 
or  both.    (Code,  §  4696.) 
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CIRCUIT  COURTS. 
See  "Burks'  Pleading  &  Practice  (new  ed.),  title  Courts 

I  1.    Special  chapter  as  to 

S  2.    General  provisions  as  to  courts 

S  3.    Jurisdiction  to  decide  "moot"  questions 

§  1.  Special  chapter  as  toy — See  Code,  §§  5887-5904,  and 
Acts  1918,  pp.  6,  277,  424,  aflfecting  §  5893,  and  Acts  1920, 
pp.  600,  123,  8,  572,  amending  §§  5888,  5889,  5893,  5898,  re- 
spectively,  and  Acts  1922,  amending  §  5887. 

§  2.  General  provisions  as  to  courts^ — See  Courts  {Gen- 
eral Provisions  as  to). 

§  3.  Jurisdiction  to  hear  and  decide  '^oot''  qnestions.^- 
See  Acts  1922,  p. — ,  for  an  act  "To  grant  jurisdiction  to  all 
courts  of  record  to  make  binding  declarations  of  rights  and 
determine  questions  of  construction,  whether  any  consequential 
relief  is  or  could  be  claimed,  or  not,  and  to  prescribe  where, 
and  how,  and  with  what  effect  suits  seeking  the  exercise  of  such 
jurisdiction  shall  be  brought  and  conducted,  and  how  this  act 
shall  be  construed." 
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See  Dedication 

I.    Statutes  as  to  Citieb  and  Towns  m  Qbnbbal 
S  1.    Definitions  of  city  and  town 
S  2.    Survey  and  plan  of  cities  and  towns 
I  3.    Extension  of  corporate   limits  or  consolidation 
§  4.    Contraction  of  corporate  limits 
S  5.    Councilman  to  hold  no  other  city  or  town  office 
S  6.    Rules  and  officers  of  councils;    inyestlgatlons  by  councils 

and  by  boards  of  fire  and  police  commissioners 
I  7.    Quorum;  passage  of  money  ordinance 
$  8.    Powers  and  duties  of  police  force 
S  9.    How  far  jurisdiction  of  cities  and  towns  extends 
§  10.    Granting  of  franchise,  etc.,  by  cities  and  towns;  selling  city 

property 
S  11.    Bond  issue 

I  12.    General  and  enumerated  powers  of  councils  of  cities  and 
towns 
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§  13.    Statutes  conferring  other  powers  on  cities  and  towns 
§  14.    Local  assessment  upon  abutting  landowners  for  sidewalks, 

alleys,  and  sewers 
S  15.    Licenses 
I  16.    Farmers  may  sell  farm  products  in  city  or  town   (outside 

market  or  sheds)  without  license  or  tax 
S  17.    City  and  town  levies 
I  18.    Disbursement  of  moneys;  claims  allowed  to  be  posted  and 

published 
§  19.    As  to  fires  in  cities  and  towns 
I  20.    Elffect  of  statutes  on  charters  of  cities  and  towns 
§  21.    How  charter  amended 
g  22.    Changes  in  form  of  government 

II.  Statutes  as  to  Towns 

§  23.    Town  sergeants 

§  24.    How  town  election  conducted 

S  26.    When  and  how  town  officers  qualify 

§  26.  Election  of  mayor  and  councilmen  of  towns;  other  town 
officers 

S  27.    Oath  of  town  councilmen;  oath  of  mayor 

§  28.  Town  council  to  judge  election  returns;  may  punish  or  ex- 
pel members;  order  new  election;  how  vacancies  filled 

S  29.    Charter  granted  amended,  or  annulled  by  court. 

S  SO.    Council  may  suspend  or  remove  other  town  officers. 

§  31.  Mayor  or  councilmen  of  town  has  powers  and  authority  of 
a  justice;  appeal  from  his  decision 

S  32.    How  town  council  convened. 

§  33.  Proceedings  of  town  councils;  mayor  to  preside;  salary  of 
mayor 

S  34.    Bond  issue 

§  34.    Elections  to  decide  upon  bond   issue 

I  35.    Borrowing  money  and  issuing  bonds  for  public  improvements 

III.  Statutes  as  to  CmES 

§  36.  Enumeration  of  population  and  formation  of  city 

S  37.  Change  of  wards 

I  38.  Council,  how  composed;  terms  of  service 

I  39.  Council  to  reapportion  representation  among  wards;   when 

to  change  wards 

§  40.  Council  to  fill  vacancies 

I  41.  Presiding  officers  of  city  councils;  their  duties 

I  42.  Term,  duties,  pay,  and  liabilities  of  clerks  of  dty  courts 

and  city  attorney 

I  43.  Powers  and  duties  of  police  force 

I  44.  Duties,  pay  and  liabilities  of  city  sergeant 

9  45.  Election  of  mayor,  council,  and  other  city  officers;  deputies 

I  46.  Veto  power  of  mayor  of  city;  how  ordinance  passed  over  veto 

I  47.  City  Justices  and  their  jurisdiction 
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S  48.    PreserYation  of  order  at  races,  fairs,  baseball  and  football 

games,  etc,  in  cities 
§  49.    How  chain  gang  or  county  farm  established 
I  50.    Matrons  of  jails  in  cities  of  40,000  or  more 
I  51.    Public  defender  in  cities  of  100,000  to  160,000 

IV.     Municipal  Law  Genebaljlt 

I  52.    Creation  and  government  of  cities  and  towns 

I  53.    General  powers  of  cities  and  towns 

I  54.    How  streets,  alleys,  parks,  and  other  public  property  acquired 

§  55.    Abandoning  streets 

I  56.    Rights  of  abutting  owner  in  street: 

(1)  In  general 

(2)  As  to  surface  street  car  lines 

(3)  As  to  steam  railways 

(4)  Rights  of  city  or  town  as  to  soil,  stone,  trees,  etc., 

in  street 

(5)  As  to  projecting  or  overhead  structures 

(6)  As    to    gas,    water   and    sewer   pipes,    and    electric 

lighting 

(7)  Abutter's  rights  and  liabilities  as  to  areas,  vaults 

cellars,  etc.,  in  and  under  street: 

(a)  Abutter's  rights 

(b)  Abutter's  liability 

(8)  As  to  removal  of  snow  and  ice  from  sidewalks 

(9)  Using  streets  or  sidewalks  for  business  purposes 
I  57.    Ldability  of  city  or  town  for  damages  in  grading  streets 

I  58.    Liability   of   city   or   town   for   condition   of   streets,   side- 
walks, etc. 
I  59.    General  liability  of  city  or  town  for  negligent  injuries 

(1)  When  not  liable 

(2)  When  liable 

9  60.  As  to  punitive  damages  against  city  or  town 

I  61.  Ordinances  of  city  or  town 

9  62.  Garnishment  of  cities  and  towns 

9  63.  Execution  of  mechanic's  lien  against  city  or  town 

9  64.  City  or  town  bonds 

9  65.  As  to  light  to  exempt  from  taxation 

9  66.  Local  assessments  for  sidewalks,  alleys,  and  sewers 

For  convenience,  this  subject  is  arranged  under  the  fol- 
lowing heads:  (1)  Statutes  as  to  Cities  and  Towns  in  Gen- 
eral; (2)  Statutes  as  to  Towns;  (3)  Statutes  as  to  Cities; 
(4)   Municipal  Law  Generally. 

I.     STATtJTES  AS  TO  CiTIES  AND  ToWNS  IN  GENERAL 

i  1.  Definilkm  of  city  and  towiLr— A  city  has  5,000  pop- 
ulation; a  town  has  less  than  5,000.  (Va.  Const.,  §  116;  Code, 
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§  5  (16) ;  §  2972.)  A  city  or  town  is  also  called  an  "incor- 
porated commnnity,"  or  "municipal  corporation"  or  "muni- 
cipality." 

§  2.  Surrey  and  plan  of  ciliea  and  towna^— This  is  to  be 
made  and  recorded  in  the  clerk's  office,  and  is  prima  facie 
evidence  of  the  boundaries  of  the  lots,  streets  and  alleys. 
(Code,  §  2977.) 

§  3.  Eztensien  of  oorpormte  limits  or  conaolidationw— 
See  Const.,  §  126;  Code,  §§  2956-68,  and  Acts  1920,  p.  210, 
amending  §  2958.  For  consolidation  of  towns,  see  Acts  1920, 
p.  417.  For  consolidation  and  annexation  of  cities,  see  Acts 
1922. 

§  4  Gmtraction  of  corporate  limits^—  See  Code,  §§ 
2969-71,  and  Acts  1918,  p.  401,  amending  §  2969.  For  con- 
traction, where  town  is  located  partly  in  another  county,  see 
Acts  1920,  p.  310. 

§  $•  Coundfanan  to  hold  no  other  city  or  town  office.^- 
See  Code,  §  2982. 

§  6.  Rules  and  officers  of  coandb;  inTeatigmtions  by 
councils  and  by  boards  of  fire  and  police  cmnmisaioners^ — 
See  Code,  §  2985. 

§  7.  Quorum;  passage  of  money  ordinance^— See  Code, 
§  2986. 

§  8.  Ponvers  and  dutiea  of  police  forces—  See  Code,  § 
2991. 

§  9.  How  far  jurisdiction  of  cities  and  towns  eztendsd — 
In  criminal  matters  and  as  to  license  tax  on  ^^shows,  per- 
formances and  exhibitions,^'  it  extends  one  mile  beyond  the 
corporate  limits.     (Code,  §  3006.) 

§  10.  Granting  of  franchisey  etc^  by  cities  and  towns; 
selling  city  property.— See  Va.  Const.,  §§  124-25;  Code,  §§ 
3016-24,  and  Acts  1918,  pp.  463,  465,  amending  §  3017,  and 
Acts  1918,  p.  137,  as  to  sale  of  water  to  another  city. 

§  11.    Bond  issue.^-  (1)  As  to  maximum  amount  of  bond 
issue,  see  Va.  Const.,  §  127. 

(2)  Council  may  exempt  their  bonds  from  local  taxation. 
(Code,  §  2802.) 

(3)  Method  of  voting  on  bond  issue.  (Code,  §§  3082-91, 
and  Acts  1922,  amending  §§  3082,  3084.) 

§  12.  General  powers^ — By  section  3034  of  the  Code: 
"Councils  of  cities  and  towns,  for  the  purpose  of  carrying  into 
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effect  the  enumerated  powers  conferred  upon  them  by  this 
chapter  and  any  other  powers  conferred  upon  them  by  law, 
may  make  ordinances  and  by-laws  and  prescribe  fines  or  other 
punishment  for  violation  thereof,  keep  a  city  or  town  guard, 
appoint  a  collector  of  its  taxes  and  levies,  and  such  other 
officers  as  they  may  deem  proper,  define  their  powers,  pre- 
scribe their  duties  and  compensation,  and  take  from  any  of 
them  a  bond,  with  sureties,  in  such  penalty  as  to  the  council 
may  seem  fit,  payable  to  the  city  or  town  by  its  corporate 
name,  and  with  condition  for  the  faithful  discharge  of  the 
said  duties.  Cities  and  towns  of  this  Commonwealth  are 
authorized  to  make  appropriations  of  public  funds  of  per- 
sonal property,  or  of  any  real  estate  to  any  charitable  institu- 
tion or  association,  located  within  their  respective  limits ;  pro- 
vided, such  institution  or  association  is  not  controlled  in  whole 
or  in  part  by  any  church  or  sectarian  society.  The  words 
^sectarian  society'  shall  not  be  construed  to  mean  a  non-de- 
nominational young  men's  Christian  association  or  a  non-de- 
nominational women's  Christian  association.  Nothing  in  this 
section  shall  be  construed  to  prohibit  any  city  from  making 
contracts  with  any  sectarian  institution  for  the  care  of  in- 
digent, sick,  or  injured  persons.  But  no  property  shall  be 
condemned  for  the  purposes  specified  in  this  or  the  four  pre- 
ceeding  sections  (see  section  13  (18)  to  (21),  below),  unless 
the  necessity  therefor  shall  be  shown  to  exist  to  the  satis- 
faction of  the  court  having  jurisdiction  of  the  case,  and  no 
property  of  any  public  service  corporation,  except  lands  re- 
quired for  drains,  sewers  or  public  ducts  shall  be  condemned 
except  in  accordance  with  sections  3832-3  and  3042  (as  to  con- 
demning property  of  other  corporations).  The  provisions 
of  this  chapter  shall  in  no  wise  repeal,  amend,  impair  or  affect 
any  other  power,  right  or  privilege  conferred  on  cities  and 
towns  by  charter  or  any  other  provisions  of  the  general  law." 
As  to  building  districts,  see  Acts  1922. 

§  13.  Statutes  conferring  other  powers  on  cities  and 
townsv— The  legislature  has  supplemented  the  foregoing 
powers  of  cities  and  towns  by  the  following  statutes : 

(1)  To  prohibit  a  license  tax  on  newspapers.  (Code,  § 
3062.) 

(2)  To  prevent  interference  with  scholars  at  female 
schools  in  cities  and  towns.    (Code,  §  3068.) 
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(3)  To  authorize  contract  with  sewerage  or  water  purifi- 
cation company,  etc.     (Code,  §  3064.) 

(4)  As  to  bond  issue,  see  section  11,  above. 

(5)  To  grant  franchises — see  section  10,  above. 

(6)  To  erect  dams  across  water  courses.  (Code,  §§  3054-60.) 

(7)  As  to  opening  streets  or  alleys  through  public  prop- 
erty.    (Code,  §  3041.) 

(8)  To  make  special  levies  for  pensions.  (Code,  §§ 
2662-7.) 

(9)  To  acquire  property  near  park,  monuments  and  other 
public  property,  and  dispose  of  same.     (Code,  §  3065.) 

(10)  To  continue  operation  of  public  utilities  leased  or 
purchased.  (Code,  §  3017,  as  amended  by  Acts  1918,  pp. 
463,  465.) 

(11)  To  condemn,  abandoned,  etc.,  cemeteries,  and  to  dis- 
pose of  the  dead.    (Code,  §§  54,  55.) 

(12)  To  appoint  certain  officers  and  employees  in  addi- 
tion to  charter  officers,  and  to  fill  vacancies.     (Code,  §  2988.) 

(13)  To  authorize  establishment  of  free  public  libraries 
and  reading  rooms.    (Code,  §  3074.) 

(14)  To  authorize  designation  of  segregation  districts  for 
white  and  colored  persons.     (Code,  §§  3043-53.) 

(15)  Streets,  etc.,  not  to  be  used  for  certain  purposes 
without  consent  of  corporate  authorities.     (Code,  §  3014.) 

(16)  To  adopt  ordinances  to  permit  awnings,  signs,  cor- 
nices, bay  windows,  etc.,  to  overhang  streets.    (Code,  §  3015.) 

(17)  Assessment  of  property  same  as  that  for  State  tax- 
ation and  same  penalty  for  non-payment.  (Code,  §  3025, 
3066.) 

(18)  Powers  as  to  streets,  public  grounds  and  buildings, 
and  control  of  same;  markets,  nuisances,  powder  and  com- 
bustibles; cemeteries.     (Code,  §  3030.) 

(19)  Powers  as  to  public  utilities;  pollution  of  water: 
purchase  and  condemnation.    (Code,  §  3031.) 

(20)  Powers  as  to  permits  for  buildings  and  where 
erected;  parks,  playgrounds,  boulevards,  etc.    (Code,  §  3032.) 

(21)  Powers  as  to  weights  and  measures,  transportation, 
protection  of  property,  etc.;  fire  department.    (Code,  §  3033.) 

(22)  To  use  waters  of  Lake  Drummond.    (Code,  §  3040.) 

(23)  To  lay  an  additional  levy  for  sinking  fund  to  pay 
bonded  indebtedness,  (Acts  1922.) 
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§  14.  Local  assessment  upon  abutting  landowners  for 
sidewalks,  alleys,  and  sewers.-^  Assessments  for  street  im- 
provements  can  no  longer  be  made  (Va.  Const.,  §  170).  The 
statute  for  local  assessments  for  sidewalks,  alleys,  and  sew- 
ers, is  as  follows:  (1)  Local  asaesamenta ;  purposes;  measure 
of  damages;  notice. — By  section  3067  of  the  Code :  "No  city 
or  town  shall  impose  any  tax  or  assessment  upon  abutting 
landowners  for  street  or  other  public  local  improvements,  ex- 
cept for  making  and  improving  the  walkways  upon  then  exist- 
ing streets,  and  improving  and  paving  then  existing  alleys, 
and  for  either  the  construction,  or  for  the  use  of  sewers ;  and 
the  same,  when  imposed  shall  not  be  in  excess  of  the  peculiar 
benefits  resulting  therefrom  to  such  abutting  landowners.  But 
such  improvements  may  be  ordered  by  the  council,  and  the 
cost  thereof  apportioned  in  pursuance  of  an  agreement  be- 
tween the  city  or  town  and  the  abutting  landowners,  and,  in 
the  absence  of  such  an  agreement,  improvements,  the  cost  of 
which  is  to  be  defrayed  in  whole  or  in  part  by  such  local  tax 
or  assessment,  may  be  ordered  on  a  petition  from  not  less  than 
three-fourths  of  the  landowners  to  be  affected  thereby,  or  by 
a  two-thirds  vote  of  all  the  members  elected  to  the  council, 
but  notice  shall  first  be  given  as  hereinafter  provided  to  the 
abutting  landowners,  notifying  them  when  and  where  they 
may  appear  before  the  council  or  some  committee  thereof,  or 
the  administrative  board  or  other  similar  board  of  the  city 
or  town,  to  whom  the  matter  may  be  referred,  to  be  heard  in 
favor  of  or  against  such  improvements.  When  the  council 
consists  of  two  branches,  any  committee  acting  imder  this  or 
the  three  succeeding  sections  shall  be  composed  of  not  less 
than  three  members  from  the  larger  and  two  members  from 
the  smaller  branch.  The  cost  of  such  improvement,  when  the 
same  shall  have  been  ascertained,  shall  be  assessed  or  ap- 
portioned by  the  council,  or  by  some  committee  thereof,  or 
by  any  officer  or  board  authorized  by  the  council  to  make 
such  assessment  or  appointment  between  the  city  or  town  and 
the  abutting  landowners  where  less  than  the  whole  is  assessed ; 
provided,  that  except  when  it  is  otherwise  agreed,  that  por- 
tion assessed  against  the  abutting  landowners  shall  not  ex- 
ceed one-third  of  the  total  cost ;  but  in  cities  and  towns  hav- 
ing a  population  by  the  last  preceding  United  States  census 
of  not  exceeding  twelve  thousand,  the  amount  assessed  shall 
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not  exceed  three-fourths  of  the  total  cost  of  such  improve- 
ment." 

(2)  Assessment  to  be  reported  to  collector  of  taxes;  notice 
to  be  given  the  landowners  of  amount  of  assessment. — By  sec- 
tion 3068 :  'The  amount  assessed  against  each  landowner,  or 
for  which  he  is  liable  by  agreement,  shall  be  reported  as  soon 
as  practicable  to  the  collector  of  taxes,  who  shall  enter  the 
same  as  provided  for  other  taxes.  When  the  assessment  or 
apportionment  is  not  fixed  by  agreement,  notice  thereof,  and 
of  the  amount  so  assessed  or  apportioned,  shall  be  given  each 
of  the  then  abutting  owners,  and  he  shall  be  cited  thereby  to 
appear  before  the  council,  committee,  officer  or  board  having 
the  matter  in  charge,  not  less  than  ten  days  thereafter,  at  a 
time  and  place  to  be  designated  therein,  to  show  cause,  if  any 
he  can,  against  such  assessment  or  apportionment." 

(3)  How  notice  to  landowner  given;  objections, — By  sec- 
tion 3069 :  "The  notice  required  by  the  preceding  section  may 
be  given  by  personal  service  on  all  persons  entitled  to  such 
notice,  except  that  notice  to  an  infant  or  insane  person  may 
be  served  on  his  guardian  or  committee,  and  notice  to  a  non- 
resident may  be  mailed  to  him  at  his  place  of  residence,  or 
served  on  any  agent  of  his  having  the  property  in  charge, 
or  on  the  tenant  of  the  freehold,  or,  in  any  case  where  the 
owner  is  a  non-resident,  or  where  the  owner's  residence  is 
not  known,  such  notice  may  be  given  by  publication  in  some 
newspaper  published  or  having  general  circulation  in  the  city 
or  town  once  a  week  for  four  successive  weeks.  Or,  in  any 
case,  in  lieu  of  such  personal  service  on  the  parties  or  their 
igents  and  of  such  publication,  the  notice  to  all  parties  may 
be  given  by  publishing  the  same  in  some  newspaper  pub- 
lished or  having  general  circulation  in  the  city  or  town,  once 
a  week  for  two  successive  weeks,  the  last  publication  to  be 
made  at  least  ten  days  before  the  parties  are  cited  to  appear. 
Any  landowner  wishing  to  make  objections  to  an  assessment 
or  apportionment  may  appear  in  person  or  by  counsel,  and 
state  bis  objections." 

(4)  Appeal  to  court;  what  clerk  shall  do. — By  section 
3070:  "If  his  objections  are  overruled,  he  shall,  within  thirty 
days  thereafter,  but  not  afterwards,  have  an  appeal  as  of  right 
to  the  corporation  or  hustings  court  of  the  city,  or,  in  case 
of  a  town,  to  the  circuit  court  of  the  county  in  which  such 
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town  is  situated.  When  an  appeal  is  taken,  the  clerk  of  the 
council,  committee,  or  board,  or  the  officer  having  the  matter 
in  charge,  shall  immediately  deliver  to  the  clerk  of  the  court 
which  has  cognizance  of  the  appeal  the  original  notice  relat- 
ing to  said  assessment,  with  the  judgment  of  the  council,  com- 
mittee, officer  or  board,  endorsed  thereon,  and  the  clerk  shall 
docket  the  same." 

(5)  How  such  appeal  tried;  lien  of  judgrnent;  when  to 
take  effect;  hoxo  enforced. — By  section  3071:  "Such  appeal 
shall  be  tried  by  the  court  or  the  judge  thereof,  in  a  sum- 
mary way,  without  pleadings  in  writing  and  without  a  jury, 
in  term  time  or  in  vacation,  after  ten  days'  notice  to  the  ad- 
verse party,  and  the  hearing  shall  be  de  novo.  The  amount 
finally  assessed  against  or  apportioned  to  each  to  each  land- 
owner, or  taxed  by  agreement  with  him,  as  hereinbefore  pro- 
vided, shall  be  a  lien  on  his  abutting  land,  from  the  time  when 
the  work  of  improvement  shall  have  been  completed;  subject, 
however,  to  his  right  of  appeal  and  objection  as  aforesaid,  and 
may  be  enforced  by  suit  in  equity;  and  provided,  that  as 
against  a  purchaser  for  value  and  without  notice,  such  assess- 
ment or  tax  shall  not  be  a  lien  except  and  until  an  abstract 
of  such  resolution  or  ordinance  is  recorded  in  the  judgment 
docket  of  the  clerk's  office,  in  which  deeds  conveying  real 
estate  in  such  city  or  town  are  required  by  law  to  be  recorded, 
showing  the  ownership  and  location  of  the  property  to  be 
affected  by  the  proposed  improvements,  and  the  same  indexed 
in  the  name  of  the  city  or  town  and  of  the  owner  of  the  prop- 
erty." 

§  15.  Liceii0e6.p— -A  city  or  town  council  may  require  a 
license  and  impose  a  license  tax  (even  greater  than  the  State 
tax)  on  any  business  therein  for  which  a  State  license  is  re- 
quired, and  also  for  keeping  for  hire  a  wheeled  carriage; 
and  may,  if  they  see  fit,  require  bond  with  sureties,  or  make 
other  regulations  in  reference  thereto.  (Code,  §  3072.)  Of 
course,  if  their  charter  gives  them  power  to  tax  other  busi- 
ness, the  charter  controls.  Thus,  Radford  City  has  power, 
under  its  charter,  to  tax  the  sale  of  cider,  and  any  other 
business  not  exempt  by  law.  Newspapers  are  exempt  from 
license  tax  (Code,  §  3062) ;  unless  the  charter  gives  authority 
to  require  a  license. 


816  CITIES  AND  TOWK0 

§!<•  Fanners  may  tell  fann  prodncU  in  city  or  town 
(outside  market  or  sheds)  without  license  or  tax^ — ^A  city  or 
town  cannot  tax,  fine,  or  imprison  a  person  for  selling  farm 
and  domestic  products  therein,  outside  of  the  regular  houses 
and  sheds,  if  the  products  are  grown  and  produced  by  him. 
Code,  §§  3076-7. 

This  section  does  not  prevent  taxing  the  business  of 
selling  cider  by  a  person  who  is  agent  of  another,  who  makes 
the  cider  from  apples  grown  on  the  latter's  farm.  Also,  a 
person  selling  milk  may  be  required  to  pay  an  inspection  fee. 
Where  the  charter  provides  for  a  curb  or  other  tax,  it  may  be 
imposed.  A  curb  tax  is  allowed  in  Roanoke  city.  (See  112 
Va.  547;  101  Va.  473;  114  Va.  766.) 

§  17.  Gty  and  town  levies^ — ^The  council  annually  has 
a  statement  made  of  the  expenses  of  the  coming  year  and 
makes  a  levy  therefor  on  male  adults  and  property,  and  other 
subjects  assessed  with  State  taxes,  in  addition.  (Code,  §  3073.) 
Assessments  of  property  must  be  the  same  as  for  State  taxa- 
tion; and  the  penalty  for  non-payment  is  the  same.  (Va. 
Const.,  §  128;  Code,  §§  3025,  3066.)  Collector  may  distrain 
for  such  levies.  (Code,  §  3075.)  For  the  law  as  to  delinquent 
lists,  how  examined  and  allowed,  and  sent  to  Auditor,  see 
Code,  §§  3076-7.) 

§  18.  Disimrsement  of  nMmeys;  claims  allowed  to  be 
posted  and  published^— Moneys  received  are  applied  as  the 
council  directs,  and  the  council  or  clerk  of  circuit  or  corpora- 
tion court  are  required  to  have  made  out  a  quarterly  itemized 
statement  of  all  claims  allowed  by  council  or  judges,  and 
have  the  same  posted  and  published.     (Code,  §  3078.) 

§  19.  As  to  fires  in  cities  and  towns. —  See  Code,  §§ 
3121-45. 

§  20.  Effect  of  statutes  on  charters  of  cities  and  towns.^- 
The  new  constitution  amends  all  existing  charters  to  conform 
thereto.    (Va.  Const,  §  117.)    See,  also,  section  51,  below. 

§  21.  How  charter  amended. — ^The  Constitution  pro- 
vides that  the  legislature  shall  pass  general  laws  for  the  or- 
ganization and  government  of  cities  and  towns,  and  that  if  a 
special  act  is  desired,  it  must  be  referred  to  and  approved  by 
a  joint  committee  of  12  members  on  special,  private,  and  local 
legislation,  and  then  passed  in  the  usual  way  by  a  recorded 
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vote  of  twO'thirds  of  the  members  elected  to  each  house.    (Va. 
Const,  §  117.) 

§•  22.  Chaiiges  in  form  of  goTemmenL^-See  Code»  §§ 
2925-55,  and  Acts  1922,  p.—,  amending  §§  2930-3,  2942,  2945, 
and  Acts  1920,  p.  554,  amending  §§  2943-4. 

II.    Statutes  as  to  Towns 

§  23.    Town  Sergeants.-*  See  Code,  §  3026. 

§  24.  How  town  election  conchictedr— See  Code,  §§  2995- 
3000. 

§  25.  When  and  how  town  officers  qualify. — See  Code» 
§§  2696-7.  They  enter  upon  the  duties  of  their  office  on  the 
first  day  of  September  following.     (Code,  §  3001.) 

§  26.  Election  of  mayor  and  coundlmen  of  towns;  other 
town  officers^— Election  is  held  every  two  years  on  the  second 
Tuesday  in  June.  The  mayor  and  councilmen  constitute  thb 
town  council.  (Code,  §  2994.)  Other  town  officers,  unless 
otherwise  provided  for,  are  elected  by  the  people.  (Code, 
§§  3009-10.) 

§•  27.  Oath  of  town  coundlmen;  oaths  of  Mayors— See 
Code,  §  3002. 

§  28.  Town  councfl  to  judge  election  returns;  may  punish 
or  expel  m^nbers;  order  new  election;  how  vacancies  filled^— 

See  Cofle,  §  3003. 

§  29.    Charter  granted,  amended,  or  annulled  by  court. — 

The  circuit  court  or  judge  in  vacation  may,  upon  application 
of  20  voters,  charter  an  unincorporated  town  or  thickly  settled 
community.  (Code,  §§  2881-5,  and  Acts  1918,  p.  660,  amend- 
ing §  2884,  and  Acts  1922,  amending  §  2881.)  And  a  charter 
granted  by  the  legislature  may  likewise  be  amended  or  annulled 
by  the  court  upon  application  of  a  majority  of  the  citizens 
(Actsl920,  p.  688). 

And  where  a  charter  is  granted  by  a  court,  the  court  may, 
upon  petition  of  one- fourth  of  the  voters,  order  an  election  for 
the  annulment  of  the  charter,  (Acts  1922.) 

§  30.  Council  may  suspend  or  remore  other  town  offi* 
cers.— See  Code,  §  3004. 

§  31.  Mayor  of  town  has  powers  and  authority  of  a  jus- 
tice; appeal  from  his  decision^— See  Justices  in  Cities  and 
TownSj  section  2. 
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§  32.  How  town  council  convenodL — Upon  the  call  in 
writing  of  three  members.     (Code,  §  3029.) 

§  33.  Proceedings  of  town  coimcib;  Mayor  to  preside; 
salary  of  majror^^-See  Code,  §  3028. 

§  34.  Bond  Issuo— See  Code,  §§  3079-81,  and  Acts  1918, 
p.  636. 

§  35.  Borrowing  money  and  issuing  bonds  for  public 
improvementSd—See  Code,  §§  3082-91,  and  Acts  1920,  p.  617, 
amending  §  3082  and  Acts  1918,  p.  536. 

III.    Statutes  as  to  Cities 

§  3C*    Enumeration  of  population  and  formation  of  city— 

For  enumeration  of  the  population  of  towns  with  a  view  of 
becoming  cities,  see  Code,  §§  2973-5.  For  organization  and 
government  of  second-class  cities,  see  Code,  §§  2886-2909.  For 
transition  from  second  to  first  class  cities,  see  Code,  §§ 
2910-24. 

§  37.  Change  ot  wards^ — See  Code,  §  2978,  and  section 
39,  below. 

§  38.  Council,  how  composed;  terms  of  sendee^ — 
See  Va.  Const.,  §  121;  Code,  §  2979,  and  Acts  1918,  pp.  19, 
164,  225. 

§  39.  Council  to  re-apportion  r^resentation  among 
wards;  when  to  change  wards. — See  Code,  §  2980.  A  mai  da- 
mus  lies  to  compel  coimcil  to  do  this.     (Code,  §  2981.) 

§•  40.    Council  to  fiQ  Tacancies. — See  Code,  §  2983. 

§  41.  PresidEng  officers  of  city  councils;  their  dntiesd — 
See  Code,  §  2984. 

§  42.  Term  duties,  pay,  and  liabilities  ol  clerics  of  city 
courts  and  city  attorney^— See  Va.  Const.,  §§  118-19;  Code, 
§§  2989-90,  3007-8.    For  deputy  clerks,  see  Code,  §  2701. 

§  43.  Powers  and  duties  of  police  force. — See  Code,  § 
2991. 

§  44w  Duties,  pay,  and  liabilities  of  city  sergeanL^-See 
Code,  §  2992.  For  allowances  to  sergeant  by  city  court  for 
attending  it,  see  Code,  §  2993. 

§  45.  Election  of  Mayor,  council,  and  other  city  officers; 
deputies^— The  mayor  and  council  are  elected  on  the  second 
Tuesday  in  June,  and  they  go  into  office  on  September  1st, 
following.    All  other  elective  officers  are  elected  on  Tuesday 
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after  first  Monday  in  November,  and  they  go  into  office  Jan- 
uary 1st,  following,  except  clerks  of  courts  go  into  office  along 
with  the  judges.  (Va.  Const.,  §§  120-122;  Code,  §  3012.)  If 
election  or  appointment  of  officers  not  otherwise  provided  for, 
ihe  council  elects  or  appoints  them.  (Code,  §  2987.)  By  a 
recent  amendment  to  the  constitution,  a  city  commissioner 
of  the  revenue  and  city  treasurer  may  now  succeed  himself 
in  office.  For  when  and  how  they  qualify,  see  Code,  §§  2696- 
7.  For  bonds  of  city  clerks  and  treasurers,  see  Code,  §§  2698- 
9,  and  Acts  1918,  p.  334  (as  to  Norfolk).  For  deputies  of 
city  clerks,  sergeants  and  treasurer,  see  Code,  §  2701. 

§  46.  Veto  Power  of  Mayor  of  city;  how  (Hndiiiance 
l^asMd  over  vetop-See  Va.  Const.,  §  123 ;  Code,  §  3013. 

§  47.    Gty  Justices  and  their  jurisdicti<Mi^ — 
in  Cities  and  Towns. 

§  48.  Preservation  of  order  at  races,  fairs,  baseball  and 
footbal  games,  etc,  in  dtieSd —  See  Code,  §  3005. 

§  49.  How  chain  gangs  in  county  established.— See 
Code,  §  3061,  (as  to  chain  gang),  and  acts  1922,  p. —  (as  to 
city  farm. 

§  50.  Matrons  for  jails  in  cities  of  40,000  or  more.— See 
Code,  §  3027. 

§  51.  PubUc  defender  in  cities  of  100,000  to  160,000.— 
See  Acts  1920,  p.  644.  Title  of  acts  says  population  of  "60,000 
or  more." 

IV.    Municipal  Law  Generally 

[For  the  following,  we  are  greatly  indebted  to  Prof.  W. 
M.  Lile's  "Notes  on  Municipal  Corporation,"  prepared  for  the 
use  of  students  in  the  law  school  of  the  University  of  Vir- 
ginia.] 

§  52*  Creation  and  government  of  cities  and  towns. — 
Towns  of  200  to  6,000  population,  may  be  chartered  by  the 
circuit  court,  upon  application  of  20  voters,  or  by  a  special 
act  passed  in  a  special  manner  by  a  recorded  two-thirds  vote 
of  the  members  elected  to  each  house.  See  sections  21,  29, 
above. 

If  a  town  is  large  enough  to  become  a  city  (i.  e.,  has  5,000 
inhabitants  or  more),  an  enumeration  is  had  for  that  purpose, 
and  the  town  accordingly  organized  into  a  city  of  the  second 
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class;  and  such  city  may  by  another  procedure  become  a  city 
of  the  first  class.    See  section  36,  above. 

By  a  recent  amendment  to  the  constitution,  the  legisla- 
ture may,  by  general  or  special  act,  provide  for  a  "commis- 
sion" or  other  form  of  government  for  cities  and  towns. 
(Const.,  §  117.)  For  statutes  passed  in  pursuance  thereof, 
see  division  I.,  section  22,  above. 

The  new  constitution,  by  its  own  force,  w^ithout  legisla- 
tion, amends  all  city  and  town  charters  to  conform  with  the 
constitution.  (Const.,  §  117.)  The  legislature  may  amend 
such  charters  by  general  law,  or  by  special  act,  specially 
passed,  as  above  mentioned.  The  general  laws  for  the  or- 
ganization and  government  of  cities  and  towns  are  given  in 
divisions  I.,  II.,  and  III.,  above;  but  there  are  special  pro- 
visions as  to  particular  subjects.  See  division  I.,  section  20, 
above.  The  legislature  may  also,  by  such  special  act,  repeal  a 
city  or  town  charter.    (Va.  Const.,  §  117.) 

§  53.  General  powera  of  citiea  and  townsw-— A  city  or 
town  can  do  nothing  not  expressly  authorized  by  their  charter 
or  an  act  of  the  legislature  or  by  the  constitution,  or  not  neces- 
sarily or  fairly  implied  from  the  same,  or  incident  thereto  as 
essential  to  the  declared  objects  and  purposes  of  the  muni- 
cipality; and  as  to  implied  or  incidental  powers,  in  case  of 
doubt,  the  power  is  denied.  So  a  city  or  town  can  do  no  act, 
make  no  contract,  nor  incur  any  liability,  that  is  not  thus 
authorized.  The  legislature,  on  the  other  hand,  may  do 
anything  not  forbidden  by  the  State  or  Federal  constitutions. 

If  a  city  or  town  exceeds  or  threatens  to  exceed,  its  lawful 
authority,  tax  payers  injured  thereby  may  stop  it  by  injunc- 
tion, as,  in  the  case  of  an  unauthorized  appropriation  of  its 
funds,  a  wrongful  disposition  of  its  property,  unlawfully 
issuing  its  bonds,  or  levying  illegal  taxes.    (Lile's  Notes.) 

§  54.  How  streets,  alleySi  parka,  and  other  public  prop- 
erty acquired.!— Property  needed  for  streets  and  other  public 
purposes  may  be  acquired  bv  condemnation,  dedication,  pur- 
chase or  gift,  or  adverse  pos^ssion. 

Where  property  is  condemned  for  its  uses,  the  title,  not 
the  mere  easement  of  use,  vests  absolutely  in  the  city  or 
town.     (Code,  §§  4369,  4385.) 

In  case  of  dedication,  where  owners  of  lands  desire  to 
lay  off  towns,  or  additions  to  towns  and  cities,  they  may  re- 


CITIES   AND  TOWNS  321 

'I  •  ' 

cord  a  plat  thereof  and  dedicate  land  for  streets,  alleys,  parks, 
etc.,  and  also  for  charitable,  religious  and  educational  pur- 
poses. In  this  case,  only  the  easement,  and  not  the  title,  passes, 
as  to  the  streets,  alleys,  parks,  etc.,  but  in  the  case  of  prop- 
erty for  charitable,  religious,  or  educational  purposes,  the  title 
does  pass.     (Code,  §§  6217-22.) 

Dedication  may  also  be  made  without  any  deed  or  writ- 
ing. All  that  is  required  is  the  assent  of  the  owner  to  the 
public  use,  and  acceptance,  express,  or  implied,  by  the  public ; 
and  no  specific  length  of  enjoyment  of  the  use  is  necessary  on 
the  part  of  the  public.  Such  a  dedication,  in  the  absence  of 
a  contrary  intent,  passes  only  the  easement  of  use,  and  not  the 
title.  An  intent  to  dedicate  is  essential,  but  this  will  be  in- 
ferred from  acquiescence  on  the  part  of  the  owner  after  ac- 
ceptance and  long  use  by  the  public.  When  the  intention 
and  acceptance  are  once  established,  no  length  of  use  is  es- 
sential; nor  will  a  subsequent  adverse  use  defeat  the  dedica- 
tion. Where  the  intention  is  to  be  proved  by  long  use  only, 
there  must  be  an  adverse  use  by  the  public  for  the  period  oi 
limitation  prescribed  in  section  580«5  of  Code.  As  to  accept- 
ance, there  need  be  no  record  evidence  of  it,  as  is  required 
in  the  case  of  public  roads;  but  the  oifer  to  dedicate  must 
have  been  so  acted  on,  either  by  the  authorities  of  the  city  or 
town  or  by  the  general  public,  as  to  operate  as  an  estoppel, 
and  render  it  unjust  to  permit  a  denial  of  the  dedication. 
(Lile's  Notes.) 

§  55.  Abandoning  streets^— -Where  the  charter  gives 
authority,  a  street  may  be  abandoned,  but  the  authorities 
must  act  in  good  faith,  and  not  arbitrarily  or  capriciously, 
and  compensate  the  owner  of  the  land  and  abutting  lot- 
owners  whatever  they  may  be  damaged.     (Lile's  Notes.) 

§  58.  Rights  of  abutting  owner  in  streets —  (1)  In  gen- 
eral.— The  owner  of  the  land  is  entitled  to  damages  for 
any  other  use  of  the  street  than  the  use  by  the  public.  Such 
additional  use  cannot  be  had  without  compensation.  (Code, 
§  8882,  etc.,  4035,  etc.)  Thus,  the  planting  of  telegraph  or 
telephone  poles  is  an  additional  use  for  which  the  owner  is 
entitled  to  compensation. 

Unless  it  clearly  appears  to  the  contrary,  where  an  owner 
divides  land  into  lots  and  streets,  and  dedicates  tiie  streets  ex- 
pressly or  by  implication  to  the  public,  and  sells  the  lots  to 
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others,  describing  them  as  running  to  and  with  streets,  the 
purchaser  takes  to  the  middle  of  the  street,  subject,  of  course, 
to  its  use  for  street  purposes.  See  Boundaries.  But  where  a 
city  conveys  property,  in  the  absence  of  evidence  of  a  contrary 
intention,  it  is  presumed  that  the  city  meant  to  retain  the 
title  to  the  land  of  the  street.     (Lile's  Notes.) 

(2)  A8  to  surface  street  car  lines, — These,  being  improved 
methods  of  travel  by  the  public,  do  not  constitute  an  addi- 
tional use;  but  under  the  new  constitution  (Va.  Const.,  §  58), 
the  owner  is  entitled  to  compensation,  if  he  be  ^'damaged  in 
his  property"  by  such  use.  (Code,  §  3882-3.)  An  abutting 
owner  is  not  entitled  to  damages  merely  because  his  property 
is  made  less  desirable  and  comfortable  as  a  residence,  because 
the  track  is  laid  on  the  side  of  the  street  instead  of  the  centre, 
or  runs  so  near  the  curbing  next  to  his  property  that  a  vehicle 
cannot  stand  between  the  track  and  the  curbing  while  a  car 
is  passing.  He  has  a  right  to  pass  and  repass,  and  also  to 
free  access  to  his  property,  but  he  has  no  right  to  stand  vehi- 
cles on  the  street  an  unreasonable  length  of  time,  where  it 
would  impede  travel  over  the  street  by  those  who  have  the 
right  to  use  it.     (108  Va.,  594.) 

Where  the  street  car  lines  extend  into  the  country  and 
operate  over  country  highways,  sometimes  connecting  one 
city  or  town  with  another,  especially  where  such  lines  carry 
freight  as  well  as  passengers,  such  use  is  an  additional  burden 
upon  the  land,  for  which  abutting  land  owners  are  entitled 
to  compensation.     (Lile's  Notes.) 

(3)  As  to  steam  raSlvmys, — The  operation  of  these  in 
public  streets  is  an  additional  burden  upon  the  land,  for 
which  abutting  owners  are  entitled  to  damages,  whether  they 
own  the  land  in  the  street  or  not.  The  noise,  vibration, 
smoke,  cinders,  soot,  and  the  increased  danger  to  property  from 
fire  and  to  human  life  in  the  streets,  are  important  elements 
of  damage  not  considered  when  the  street  was  dedicated  or 
condemned.  In  such  case,  under  the  new  constitution,  the 
word  "damaged"  embraces  and  gives  a  remedy  for  every  phys- 
ical injury  to  property,  whether  by  noise,  smoke,  gas,  vibra- 
tions, or  otherwise,  and  there  need  be  no  physical  invasion 
of  the  owner's  property,  but  the  owner  may  recover  if  the 
construction  and  operation  of  the  improvement  would  amount 
to  a  private  nuisance,  or  is  the  cause  of  substantial  damage. 
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Where  the  use  and  operation  of  the  road  will  depreciate  the 
market  value  of  property  by  reason  of  the  smoke,  noise,  dust, 
and  cinders  arising  from  the  ordinary  and  unlawful  operation 
of  the  road,  the  property  is  "damaged,"  and  the  owner  is 
entitled  to  compensation.  (Lile's  Notes;  107  Va.  562;  105  Va. 
22;   110  Va.  340.) 

(4)  Rights  of  city  or  town  as  to  soil^  atonCj  treea^  etc.^  in 
street. — To  improve  any  particular  street  or  others  under  the 
same  general  plan  of  projected  improvement,  the  earth  may 
be  dug  up  and  removed;  but  material  should  not  be  taken 
from  one  street  not  needing  its  removal,  merely  for  the  pur- 
pose of  improving  another.  Also,  shade  trees  within  the 
street  lines,  no  matter  by  whom  planted,  may  be  removed; 
but  where  the  removal  or  mutilation  of  trees  in  the  street 
is  merely  for  the  private  interests  of  a  telegraph,  telephone 
or  electric  light,  or  other  public  company,  the  abutting  owner 
of  the  land  in  the  street  is  entitled  to  damages.    (Lile's  Notes.) 

(5)  As  to  projecting  or  overhead  structures. — Where  an 
overhead  way  or  structure  is  erected  over  or  across  a  public 
street  for  private  use,  which  interferes  with  an  abutting 
owner's  use  of  light  and  air  from  the  street,  the  abutting 
owner  may  remove  by  injunction,  or  he  may  recover  dam- 
ages for  the  injury  sustained.  By  a  recent  statute,  a  city 
may  adopt  ordinances,  authorizing  abutting  owners  or  occu- 
pants, within  such  limitations  as  it  may  prescribe,  to  put  up 
awnings,  fire  escapes,  shutters,  signs,  cornices,  gutters,  down- 
spouts, bay  windows,  and  other  appendages  to  buildings ;  but 
such  may  be  revoked  at  the  pleasure  of  a  city  or  of  the  legis- 
lature, and  the  owners  are  not  relieved  by  the  statute  (§  3015) 
of  any  negligence  on  their  part.     (Lile's  Notes.) 

(6)  As  to  gaSj  water  and  sewer  pipes,  and  electric  light- 
ing.— These,  when  used  to  serve  the  general  public,  though 
owned  by  private  companies,  are  not  an  additional  use  for 
which  the  owner  is  entitled  to  compensation;  but  it  would 
be  probably  otherwise  where  poles  are  erected  and  wires 
strung  for  electric  lights  for  private  consumers  only,  and 
not  to  light  the  streets  also. 

A  franchise  to  a  public  service  company  (except  to  a 
trunk  line  railway),  is  sold  to  the  highest  bidder,  after  ad- 
vertisement; but  not  for  a  longer  period  than  thirty  years. 
See  division  I.,  section  10,  above.    (Lile's  Notes.) 
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(7)  Abutters  rights  and  liabilities  as  to  areas^  vaults^ 
cellars^  etc.^  in  and  und^r  street. — (a)  Abutter^s  rights. — Sub- 
ject to  the  right  of  a  city  or  town  to  lay  water,  gas  and  sewer 
pipes,  etc.,  an  abutting  owner  may  construct  underground 
vaults  in  a  street,  or  openings  in  the  sidewalk  for  area  lights, 
and  for  access  to  cellars,  subject  to  legislative  and  municipal 
control. 

(b)  Abutters  liability. — In  reference  to  such  encroach- 
ments on  a  street  for  private  purposes,  the  law  is  stated  by 
Prof.  Lile  as  follows: 

^^If  the  mere  existence  of  the  things  within  the  street 
lines  constitutes  it  a  nuisance  per  se — whether  because  of  im- 
proper construction,  or  contrary  to  city  ordinances  or  statutes, 
or  because  constructed  without  consent,  expressed  or  implied 
of  the  public  authorities  (where  by  local  law  such  consent  is 
required), — then  the  abutter  becomes  an  insurer  of  the  safety 
of  the  traveling  public  over  the  place  in  question.  The  exist- 
ence of  such  an  opening  in  the  street,  properly  constructed 
and  safe-guarded,  and  properly  maintained,  is  not  a  nuis- 
ance per  se,  unless  its  existence,  in  its  actual  condition,  is 
contrary  to  positive  and  local  enactment;  hence  the  creator  of 
such  an  excavation,  which  is  properly  constructed  and  vio- 
lative of  no  positive  and  local  enactment — having  done  a 
lawful  thing  in  a  lawful  way — is  not  an  insurer  of  the  public 
against  injury  therefrom,  but  is  responsible  only  for  such 
injuries  as  result  from  his  negligence  in  the  use  and  mainten- 
ance of  the  same.  The  same  principles  seem  applicable  to  in- 
juries caused  by  the  fall  of  things  suspended  above  the  side- 
walk— such  as  signs,  awnings,  lamps,  cornices,  etc." 

As  to  whether  the  landlord  or  the  tenant  is  liable  for  an 
injury  received  by  a  traveler  from  a  defective  covering  on 
any  such  opening  in  the  street,  depends  on  whether  the  thing 
was  in  bad  repair  when  leased,  in  which  case  the  landlord  is 
liable,  or  whether  it  got  in  bad  repair  afterwards,  in  which 
case,  in  the  absence  of  the  landlord's  covenant  to  repair,  the 
tenant  is  liable.    (Lile's  Notes.) 

(8)  As  to  removal  of  snow  and  ice  from  sidewalks. — In 
the  absence  of  an  ordinance  or  statute  requiring  it,  the  abut- 
ting lot  owner  is  certainly  not  required  to  clear,  away  snow  or 
ice  from  the  sidewalk  in  front  of  his  premises;  and  such  an 
ordinance  or  statute  would  doubtlessly  be  held  unconstitutional 
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as  placing  an  unequal  burden  on  him  in  the  nature  of  unequal 
taxation.  (Va.  Const.,  §  168;  4  Va.  Law  Register  540,  547.) 
Even  if  such  an  ordinance  be  held  valid,  an  injury  caused 
a  traveler  by  the  failure  of  the  owner  to  remove  the  snow 
and  ice  makes  the  city  or  town,  and  not  the  owner,  liable 
therefor.     (Lile's  Notea) 

(9)  Using  streets  or  sideioalks  for  himness  purposes. — 
The  public  is  entitled  to  use  of  the  entire  width  of  the  street, 
including  sidewalks,  except  where  necessities  of  business  may 
justify  a  reasonable  and  temporary  obstruction,  as  in  the 
case  of  loading  and  unloading  goods,  placing  building  ma- 
terial, etc.     (Lile's  Notes.) 

§  57.  Liability  of  city  or  town  for  damages  in  grading 
streets*— Under  the  new  constitution  (Va.  Const.,  §  58),  for- 
bidding "damage"  of  private  property  for  public  use,  a  city 
or  town  is  liable  to  an  abutting  owner  for  any  damage  done 
his  property  by  changing  the  grade  of  a  street  or  by  other 
street  or  public  improvements.  The  measure  of  damages  is 
the  difference  between  the  fair  market  value  of  the  property 
immediately  before  and  after  the  construction  of  the  im- 
provement. 

The  cost  of  adjusting  the  property  to  the  improvement, 
as,  for  example,  the  cost  of  laying  a  new  sidewalk,  or  build- 
ing a  retaining  wall,  is  a  proper  element  to  be  considered 
in  determining  whether  the  property  has  been  depreciated 
in  value  or  not,  but  not  to  be  considered  and  assessed  sepa- 
rately, independent  of  the  enhanced  value  by  reason  of  im- 
provement. Experts  may  give  their  opinion  as  to  whether 
the  property  has  been  enhanced  or  depreciated  in  value  by 
reason  of  the  public  improvement.     (105  Va.  108,  113-14.) 

As  to  surface  water,  a  city  or  town  has  a  right  to  con- 
struct ditches  and  drains  to  drain  the  surface  water  from 
its  streets  into  a  ditch  or  drain  which  is  a  natural  water  course, 
so  loiig  as  reasonable  care  and  skill  is  exercised  in  doing  the 
work.  If  it  is  practicable  to  provide  for  the  escape  of  the 
surface  water  by  means  of  ditches  or  drains  through  or  under 
the  street,  then  it  is  the  duty  of  the  city  to  provide  such  drains, 
and  if  it  does  not  and  damage  results,  it  is  liable.  If  a  city 
or  town  fills  up  a  street  in  such  way  that  water,  which  before 
had  been  carried  off  by  gutters,  is  thrown  back  on  an  adjoin- 
ing lot,  it  is  liable,  if  by  proper  care  and  means  it  might 
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have  been  prevented.  In  any  case,  a  city  or  town  is  liable, 
if  it  fails  to  do  the  work  of  street  improvement  in  a  proper 
and  skilful  manner.    (83  G.  208;  95  Va.  73;  101  Va.  432.) 

For  mode  of  precedure  by  the  municipal  authorities  in 
ascertaining  damage  done  to  property  owners  in  grading  any 
street,  alley,  or  other  public  place,  notice,  objections  by  prop- 
erty owners  to  assessments,  appeal,  etc.,  see  division  I.,  sec- 
tion 14,  above.     (Lile's  Notes.) 

§  58.  Liabifity  of  dty  or  town  for  conditicm  of  streets, 
sidewalks,  etc^— Cities  and  towns  are  required  to  exercise 
reasonable  care  to  keep  their  streets,  sidewalks,  bridges,  etc., 
in  a  reasonably  safe  condition  for  use  in  the  usual  mode  by 
travelers,  and  are  liable  in  damages  for  special  injuries  re- 
sulting from  a  neglect  of  such  duty.  If  new  territory  is 
adiled,  a  reasonable  time  must  be  allowed,  before  liability  for 
negligence  attaches,  to  put  its  streets  in  proper  condition 
for  safe  travel. 

The  plaintiff  must  show  that  the  city  or  town  had  notice 
of  the  defect,  except  where  the  same  was  caused  by  its  direct 
act  or  authority.  The  notice  may  be  actual,  or  facts  from 
which  notice  may  be  implied,  or  from  which  the  defect  ought 
to  have  been  known  and  remedied,  for  it  should  inspect  in 
order  to  discover  such  defects. 

Of  course  the  plaintiff's  contributory  negligence  will  de- 
feat his  recovery. 

Where  the  city  has  contracted  work,  the  city  is  still  lia- 
ble where  the  injury  necessarily  results  therefrom;  but  where 
it  is  caused  by  something  else,  as,  where  the  contractor's  labor- 
el's  leave  carts,  wheel-barrows,  tools,  etc.,  in  the  street  at  night, 
without  the  consent  or  knowledge  of  the  city  or  town  authori- 
ties, and  without  lights  to  warn  travelers,  the  contractor  is 
liable,  as  a  stranger  would  be  for  similar  obstructions,  and  the 
city  is  not  liable  unless  it  has  notice  thereof,  or  has  negli- 
gently failed  to  discover  the  situation;  but  the  city  or  town 
may  recover  from  the  wrongdoer  the  amount  recovered  from 
it.  So  as  to  injuries  to  travelers  from  defects  in  gradings 
or  coverings  or  by  leaving  open  cellar  doors  or  coal-holes  in 
the  sidewalks,  the  city  or  town  is  liable  only  where  it  has 
notice  thereof,  or  the  circumstances  are  such  that  it  is  negli- 
gence not  to  have  discovered  it. 

A  city  or  town  is  not  liable  for  permitting  or  even  author- 
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izing  a  dangerous  temporary  use  of  the  streets,  from  which 
injuries  result,  as,  in  the  case  of  the  explosion  of  fireworks, 
coRsting  in  the  streets,  bicycling  on  sidewalks,  and  the  like; 
but  where  it  authorizes  or  permits  a  booth  for  a  street  carni- 
val or  other  nuisance  for  a  long  time,  say  six  days  or  more,  it 
is  liable  for  injuries  resulting  therefrom.     (Lile's  Notes.) 

§  59.  General  liability  of  city  or  town  for  negligent  in- 
jnriei.— (1)  When  not  liable. — ^A  city  or  town  is  not  liable 
(except  as  to  streets — see  section  58,  above),  for  the  failure 
to  exercise,  or  the  manner  in  which,  in  good  faith,  it  exercises 
its  governmental  or  discretionary  powers  of  a  public  or  legis- 
lative character;  nor  for  the  defaults  of  its  officers  and  ser- 
vants in  the  administration  of  its  governmental  functions: 
and  this  rule  applies  where  the  person  injured  is  an  employee 
of  the  city,  as  well  as  to  others.  So  a  city  or  town  is  not 
liable  (except  as  to  streets),  for  failure  to  pass  or  enforce 
ordinances  to  prevent  the  injury  complained  of,  as,  for  not 
removing  a  nuisance  which  does  not  render  the  streets  unsafe; 
permitting  the  erection  of  wooden  buildings  contrary  to  an 
ordinance,  or  the  explosion  of  fireworks  which  set  fire  to 
houses  or  injure  passengers;  allowing  cows  to  run  at  large, 
which  injure  persons  or  property;  not  suppressing  mobs  which 
destroy  property,  or  injure  persons;  not  prohibiting  bicycling 
on  the  sidewalk,  or  coasting  in  the  streets.  Nor  is  it  liable 
for  injuries  resulting  from  not  repairing  stairs  in  public 
school  building;  not  providing  sufficient  water  to  put  out 
fires;  negligence  of  public  hospital  employees;  wrongful  ar- 
rest or  assault  and  battery  by  a  police  officer;  negligent  driv- 
ing by  the  city  fire  department,  or  bursting  of  fire  hose,  or 
burning  caused  by  sparks  from  fire  engines;  defects  in  the 
plan  (which  must  be  reasonable),  of  any  public  improve- 
ment, as  the  result  of  error  of  judgment  or  discretion;^  the 
condition  or  management  of  the  city  jail;  or  by  driver  of 
public  street  sprinkler.  Where  an  officer  or  employee  of  a 
city  or  town,  under  color  of  his  officer,  does  an  act  which  is 
wholly  unauthorized  under  all  circumstances,  the  city  or  town 
is  not  liable,  as,  where  a  mayor,  without  authority,  contracts 
for  the  removal  of  dead  animals,  which  cause  a  nuisance. 
But  where  the  act  is  authorized,  as,  where  an  officer  is  in- 
vested with  power  to  remove  a  nuisance,  and  the  officer  acts 
in  an  improper  manner,  or  has  a  discretion  to  act  or  not,  and 
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^oes  ahead  and  destroys  something  which  is  not  a  nuisance, 
the  city  or  town  is  liable. 

A  city  or  town  is  not  liable  for  injuries  by  its  officers, 
though  acting  by  direction  of  its  council,  if  the  council  had 
no  authority  to  direct  the  act — as,  where  a  council,  erects  a 
dam,  without  authority,  on  private  property  (though  the  per- 
son building  the  dam  would  be  liable) ;  where  damage  re- 
sults from  the  operation  of  a  stone  quarry,  not  authorized  by 
the  charter:  where  liquor  is  destroyed  to  prevent  rioting 
under  a  void  ordinance.  Nor  is  a  city  or  town,  or  its  offi- 
cers, or  even  a  private  individual,  liable  for  injuring  or  de- 
stroying a  house  or  other  property,  in  case  of  imminent  and 
urgent  public  necessity,  as,  in  case  of  a  fire;  but,  by  statute 
(§§  8133-5),  a  city  or  town  is  liable  for  property  injured 
or  destroyed  under  the  direction  of  the  city  engineer,  if  the 
property  would  not  have  been  destroyed  by  the  fire  anyway, 
and  could  have  been  saved  with  ordinary  care  and  diligence 
(Lile's  Notes.) 

(2)  When  liable. — ^A  city  or  town  is  liable  where  the 
duty  is  not  governmental;  as  for  the  default  of  its  officers 
and  employees  in  connection  with  property  or  business,  e.  g., 
gas-works,  water-works,  market  house,  or  public  wharves, 
which  it  owns  or  operates  for  its  own  profit. 

A  city  or  town  is  also  liable  where,  acting  for  a  lawful 
purpose  and  one  within  its  charter  powers,  it  wrongfully  takes 
and  enjoys  private  property,  which  might  have  been  lawfully 
purchased  or  condemned — as,  where  stone  is  taken  from  a 
private  property  to  repair  a  bridge ;  where  a  fence  alleged  to 
be  an  encroachment  on  the  street  is  wrongfully  torn  down; 
where  a  street  is  opened  through  private  property,  without 
lawfully  acquiring  the  right;  where  private  property  is 
flooded  by  a  sewer,  negligently  constructed  or  maintained; 
where  paving  material  is  purchased  from  one  who  had  no 
title;  where  one's  house  is  iised  as  a  pest-house  without  his 
consent,  and  the  like.     (Lile's  Notes.) 

§  60.  As  to  punitive  damages  against  dty  or  town^ — 
Punitive  damages,  or  damages  by  way  of  punishment,  in  ad- 
dition to  damages  by  way  of  compensation,  are  not  allowed 
against  a  city  or  town,  as  they  are  in  many  cases  against 
private  corporations  and  individuals.     (Lile's  Notes.) 

§  61«    Ordinances  of  dty  or  town. —  Ordinances  must  be 
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authorized  by  and  conform  to  the  terms  of  the  law,  and 
these  must  conform  to  the  constitution.  An  ordinance  adopted 
under  a  general  grant  of  authority,  must  be  reasonable;  if 
not,  or  if  it  interfere  with  a  common  rights  or  be  partial,  or 
restrictive  of  trade,  or  otherwise  oppressive  upon  the  citizens, 
it  is  void.  Of  course,  if  the  legislature  has  authorized  it  in 
its  existing  form  and  it  is  not  unconstitutional,  it  is  valid. 
(Ldle's  Notes.) 

§  C2.  Gamishment  of  cities  and  towns.-*  Cities  and 
towns  are  subject  to  garnishment,  as  in  the  case  of  private 
corporations  and  individuals — even  in  cases  not  within  the 
statutes  (Code,  §§  6559-61).     (Lile's  Notes.) 

§  83.  Execution  or  mechanic's  lien  against  city  or  town. 
— ^An  execution  cannot  be  levied  on  city  or  town  property,  nor 
can  a  mechanic's  lien  be  filed  against  it.  The  remedy  is  by  a 
writ  of  mandamus  to  compel  the  council,  or  other  taxing 
authority,  to  lay  a  tax  to  raise  sufficient  revenue  to  satisfy 
its  debts.  The  creditor  should  first  obtain  a  judgment,  or  at 
least  have  a  bond,  coupon,  or  warrant.     (Lile's  Notes.) 

§  64.  City  or  town  bonds.*- These  bonds,  payable  to 
bearer,  containing  words  of  negotiability,  and  otherwise,  in 
the  form  of  negotiable  paper,  are  negotiable,  though  under 
seal.  See  Negotiable  Instruments.  But  a  purchaser  takes 
such  a  bond,  as  he  does  other  negotiable  paper,  subject  to 
want  of  delivery,  fraud  in  its  procurement,  alteration  or 
forgery,  want  of  power,  statutory  invalidity  (i.  e.,  where 
some  statute  declares  it  to  be  void),  and  statute  of  limitations. 

The  maximum  amount  of  issue  must  not  exceed  eighteen 
per  cent  of  the  assessed  valuation  of  the  real  estate,  with 
certain  exceptions.    See  statute,  division  I.,  section  11,  above. 

As  to  the  power  of  cities  and  towns  to  issue  bonds,  and 
the  position  of  a  purchaser  in  respect  thereto.  Prof.  Lile 
gives  the  following  important  "working  rules"  as  the  law 
of  Virginia:  (1)  If  compliance  with  prescribed  conditions 
is  not  recited  on  the  face  of  the  bonds,  purchasers  must 
make  due  investigation  to  discover  whether  such  conditions 
have  been  fulfilled  or  not — and  they  purchase  at  their  peril ; 
(2)  although  compliance  with  prescribed  conditions  is  recited 
on  the  face  of  the  bonds,  yet,  if  by  comj^aring  such  of  the 
bonds  as  he  has  access  to,  with  the  constitution,  statute  author- 
izing the  issue,  and  any  public  records  referred  to  in  either. 
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and  with  reference  to  which  the  bonds  are  issued,  the  pur- 
chaser is  able  to  discover  want  of  compliance  with  condi- 
tions, again  he  buys  at  his  peril;  (3)  but  if  there  be  valid 
legislative  authority  for  the  issue,  and  the  bonds  are  issued 
by  the  proper  city  or  town  authority,  and  contain  a  recital 
on  their  face  that  all  prescribed  conditions  have  been  com- 
plied with,  and  want  of  compliance  is  not  disclosed  by 
comparing  such  of  the  bonds  as  he  has  access  to  with  the 
constitution,  the  statute  authorizing  the  issue,  and  any  public 
record  therein  referred  to — then  a  holder  in  due  course  ac- 
quires a  good  title,  regardless  of  want  of  compliance  with 
prescribed  conditions.     (Lile's  Notes.) 

§  85.  As  to  right  to  exempt  from  tazati<Mi^ — ^A  city  or 
town,  without  express  authority  from  the  legislature,  can- 
not exempt  any  property  from  taxation.  The  power  to  tax 
all,  requires  that  all  shall  be  taxed  and  none  exempt.  And, 
under  the  new  constitution,  the  legislature  can  exempt  only 
in  the  case  of  public  property,  property  of  religious  bodies, 
certain  educational  institutions,  charitable  organizations,  etc. 
(Va.  Const,  §§  183,  64).  See  section  10,  (2),  above.  But 
such  property  is  not  exempt  from  assessments  for  sidewalks, 
alleys  and  sewers. 

§  66.  Local  assessments  for  sidewalks,  alleys,  and 
sewers. — For  a  comprehensive  statute,  see  division  I.,  section 
14,  above.  Such  assessment  cannot  be  made  the  personal 
debt  of  the  lot-owner,  but  a  charge  or  lien  only  on  the  lot 
itself.     (Lile's  Notes.) 


CITIZENS 

See  Aliens 


S  1.    Who  are,  etc. 
§  2.    Naturalization 

§  1.  Who  are,  etc. — For  who  are  citizens,  how  citizen- 
ship relinquished  or  suspended,  see  sections  62  to  65  of  the 
Code.  But  these  sections  relate  entirely  to  citizenship  and 
featty  and  has  no  reference  to  residence  or  domicile,  which 
varies  according  to  the  subject  matter.     See  Domicile. 
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§  2.  NatuFalization. — An  alien  or  foreigner,  who  is  a 
friend  (not  in  a  country  at  war  with  us),  and  who  is  a  free 
white  person  or  of  African  nativity  or  descent,  may  become  a 
citizen  by  being  naturalized.  This  is  done  by  the  person's 
making  a  preliminary  declaration  on  oath  before  a  State  or 
Federal  court,  or  its  clerk,  at  least  two  years  before  his  appli- 
cation for  admission  as  a  citizen,  that  it  is  his  bona  fide  in- 
tention to  become  a  citizen  of  the  United  States,  and  to  re- 
nounce forever  all  allegiance  to  any  foreign  prince  or  country, 
and  particularly  by  name  the  prince  or  country  of  which  he  is 
at  the  time  a  subject.  This  preliminary  statement  need  not 
be  made  if  he  has  resided  in  the  United  States  three  years  be- 
fore his  attaining  21  years  of  age.  But  he  must  make  the 
above  preliminary  declaration  at  the  time  of  his  admission; 
and  must  then  further  declare  on  oath  and  prove  that  for  two 
years  next  preceding  it  has  been  his  bona  fide  intention  to 
become  a  citizen  of  the  United  States,  and  he  must  in  all 
other  respects  comply  with  the  naturalization  laws  of  Con- 
gress. Three  years  after  the  preliminary  declaration  he  may 
apply  for  admission.  When  a  person  is  admitted  as  a  citizen  he 
must  declare  on  oath  that  he  will  support  the  United  States 
Constitution,  and  that  he  renounces  all  allegiance  and  fidelity 
to  every  foreign  prince  or  country,  and  particularly  his  own 
prince  and  country  by  name.  He  must  show  by  the  record 
that  he  has  made  the  preliminary  declaration,  and  by  other 
proof  that  he  has  resided  in  the  United  States  at  least  five 
years,  and  within  the  State  one  year,  and  that  during  that 
time  he  has  behaved  as  a  man  of  good  moral  character,  at- 
tached to  the  principles  of  the  United  States  Constitution  and 
well  disposed  to  the  good  order  and  happiness  of  the  country. 

Minor  children  of  naturalized  parents,  if  dwelling  in  the 
United  States  are  citizens;  also  the  wife  of  a  citizen  native 
or  naturalized,  if  capable  of  naturalization,  is  a  citizen,  if 
she  reside  sometime  during  their  marriage  in  the  United 
States ;  and  the  widow  and  children  of  one  who  has  made  the 
preliminary  declaration,  but  who  dies  before  admission  as  a 
citizen  become  citizens  upon  taking  the  oath  prescribed  by 
law.  And  a  foreigner  above  24  years  of  age,  who  has  en- 
listed in  the  military  service  of  the  United  States,  and  been 
honorably  discharged,  may  be  admitted  to  citizenship  with- 
out the  preliminary  declaration,  upon  proof  of  one  year's 
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residence  and  good  moral  character  and  without  the  speci- 
fied qualification  as  to  race.    (1  Min.  Inst.  159-62.) 


CIVIL  CASES  (GENERAL  PROVISIONS  AS  TO ) 

See  Triali 

For  "General  Provisions  as  to  Civil  Cases'',  see  Code, 
§§  6378-7. 


CLERKS  OF  COURT 

See  Code,  §§  3378-3407,  and  Acts  1920,  pp.  242,  313,  105, 
amending  §§  3388,  3393,  3393,  respectively;  and  Acts  1918,  p. 
534  (requiring  clerks  to  keep  telephones  in  their  offices) ;  Acts 
1918,  p.  504  (as  to  the  recordation  of  maps  and  plats) ;  Acts 
1918,  p.  437  (requiring  clerks  to  keep  separate  book  known  as 
the  Federal  Farm  Loan  li^ortgage  Book) ;  Acts  1920,  p.  121, 
(allowing  females  to  qualify  as  deputy  clerks) ;  Acts  1920,  p. 
566  (validation,  verification,  etc.,  of  recordation  of  deeds,  etc.) 


CODE  OF  VIRGINIA 

See  Statutes 
•  •  •  » 

§  1.    When  went  in  effect — It  went  into  effect  January 
13,  1920,  see  Code,  §  6567. 

§  2.    Publication  and  diatribution.— See  Acts  1918,  p.  211 ; 
and  Code,  §  856. 
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COLD  STORAGE  LAW 

(Acts  1919,  p.  87;  Pocket  Code,  §  4722b;  PoUard's  Code 

Biennial  1920,  p.  702.) 

See  Public  Utilities 

\    1.  Definition  of  terms 

%    2.  Licenses  to  operate  cold-storage  warehouses 

i    3.  Unsanitary  warehouses  prohibited 

%    4.  Receipts  and  withdrawls  of  food;  records,  quarterly  reports 

S    6.  Inspections 

I    6.  Containers;  marking 

8    7.  Storage  period 

8    8.  Signs  to  be  displayed;   what  advertising  unlawful 

I    9.  Return  to  storage  prohibited 

§  10.  Unsound  food  prohibited 

8  11.  Rules  and  regulations 

§  12.  To  what  act  not  applicable 

§  13.  Public  warehouseman  not  to  own  or  deal  in  stored  food 
commodities 

S  14.  Penalties 

I  15.  Authority  of  Dairy  and  Food  Commissioner  to  employ  as- 
sistants; appropriations 

§  1.  De6iiitioii  of  terms. — For  the  purpose  of  this  act, 
''cold  storage"  shall  mean  the  storage  or  keeping  of  articles 
of  food  at  or.  below  a  temperature  of  fortyrfive  degrees  above 
zero  Fahrenheit  in  a  cold-storage  warehouse;  "cold-storage 
warehouse"  shall  mean  any  place  artificially  or  mechanically 
cooled  to  or  below  a  temperature  of  forty-five  degrees  above 
zero  Fahrenheit,  in  which  articles  of  food  are  placed  or  held 
for  thirty  days  or  more;  "articles  of  food"  shall  mean  fresh 
meat  and  fresh-meat  products,  except  in  process  of  manu- 
facture, and  all  fresh  fish,  game,  poultry,  eggs,  milk,  butter, 
cheese  and  edible  fats  and  oils  and  lards. 

(a)  Any  individual,  firm,  corporation  or  association  en- 
gaged in  the  business  of  maintaining  and  operating  cold- 
storage  warehouses  in  which  articles  of  food  as  herein  defined 
are  stored  for  hire  or  compensation  shall  be  called  a  public 
cold-storage  warehouseman. 

(b)  Any  individual,  firm,  corporation  or  association  that 
maintains  and  operates,  as  an  adjunct  to  their  business,  cold- 
storage  warehouses  for  the  storage  of  articles  of  food  as  here- 
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in  defined  exclusively  owned  or  dealt  in  by  them,  shall  be 
called  a  private  cold-storage  warehouseman. 

(c)  Any  individual,  firm,  corporation  or  association 
that  combines  a  public  cold-storage  warehouse  business  with 
the  storage  of  commodities  as  herein  defined,  which  directly 
or  indirectly  it  owns,  deals  in,  or  otherwise  has  an  interest 
in,  shall  be  called  a  combined  public  and  private  cold-storage 
warehouseman.    (Acts  1919,  p.  87,  §  1.) 

§  2.  Licenses  to  operate  cold-storage  warehouses. — ^Any 
person,  firm  or  corporation  desiring  to  operate  or  to  continue 
to  operate  a  cold-storage  warehouse  as  herein  defined  and 
classified  shall  make  application  in  writing  to  the  State 
Dairy  and  Food*  Commissioner  for  that  purpose,  stating  the 
location  of  the  plant  or  plants.  On  receipt  of  the  application, 
the  State  Dairy  and  Food  Commissioner  shall  cause  an 
examination  to  be  made  into  the  sanitary  condition  of  said 
plant  or  plants,  and,  if  found  by  him  to  be  in  a  sanitary  con- 
dition, he  shall  cause  a  license  to  be  issued  authorizing  the 
applicant  to  operate  such  cold-storage  warehouse  or  ware- 
houses for  and  during  the  period  of  one  year.  The  license 
shall  be  issued  upon  the  payment  of  the  applicant  of  a  license 
fee  of  $25  to  the  State  Dairy  and  Food  Commissioner 
for  each  such  warehouse,  except  that  when  the  gross  business 
of  such  warehouse  does  not  exceed  the  sum  of  $1,000  per 
aimum,  such  license  fee  shall  be  $5,  and  where  the  gross  busi- 
ness exceeds  $1,000  and  does  not  exceed  $2,000,  such  license 
fee  shall  be  $10.  All  licenses,  however,  issued  under  this  act 
at  any  time  between  the  date  of  the  passage  hereof  and 
January  1,  1920,  shall  expire  on  the  last-named  date,  and 
thereafter  all  licenses  issued  hereunder  shall  expire  on  the 
thirty-first  day  of  December  next  succeeding  their  issuance. 
(Id.,  §  1,  (d)  instead  of  §  2.) 

§  3.  Unsamtary  warelioasies  prohibited. — In  case  any 
cold-storage  warehouse,  or  any  part  thereof,  covered  by  a 
license  under  the  provisions  of  this  act,  shall  at  any  time  be 
deemed  by  the  State  Dairy  and  Food  Commissioner  to  be  in 
an  unsanitary  condition,  it  shall  be  his  duty  to  notify  the  li- 
censee of  such  condition,  and,  upon  the  failure  of  the  licensee 
to  put  such  cold-storage  warehouse,  or  the  specified  part 
thereof,  in  a  sanitary  condition  within  a  reasonable  time  to  be 
designated  by  him,  it  shall  be  the  duty  of  the  State  Dairy  and 
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Food  Commissioner  to  prohibit  the  use  under  his  license  of 
such  cold-storage  warehouse,  or  part  thereof,  as  he  deems  to 
be  in  an  unsanitary  condition,  until  such  time  as  it  may  be  put 
in  a  sanitary  condition.    (Id.,  §  3.) 

§  4.  Receipts  and  withdrawaU  of  food;  records;  quarter- 
ly reports. — It  shall  be  the  duty  of  any  person,  firm  or  cor- 
poration licensed  to  operate  a  cold-storage  warehouse  to  keep 
an  accurate  record  of  the  receipts  and  the  withdrawals  of  the 
articles  of  food,  and  the  State  Dairy  and  Food  Commissioner 
and  his  assistants  shall  have  free  access  to  these  records  at 
any  time.  Every  such  person,  firm  or  corporation  shall,  fur- 
thermore, submit  a  quarterly  report  to  the  Dairy  and  Food 
Commissioner  setting  forth  in  itemized  particulars  the  quan- 
tity of  articles  of  food  products  as  herein  defined  held  in  each 
cold-storage  warehouse  owned  or  operated  by  the  licensee. 
Such  quarterly  reports  shall  be  filed  on  or  before  the  fifteenth 
day  of  the  month  following  the  expiration  of  each  quarter,  and 
the  reports  so  rendered  shall  show  the  conditions  existing  on 
the  last  day  of  the  quarter  reported,  and  a  summary  of  such 
reports  shall  be  prepared  by  the  State  Dairy  and  Food  Com- 
missioner and  shall  be  open  to  public  inspection  at  any  and 
all  times.  (Id.,  §  4.) 

§  5.  Inspections^ — It  shall  be  the  duty  of  the  State  Dairy 
and  Food  Commissioner  to  inspect  all  cold-storage  ware- 
houses in  the  State,  and  to  make  such  inspection  of  the  entry 
of  articles  of  food  therein  as  he  may  deem  necessary  to  se- 
cure the  proper  enforcement  of  this  act.  The  State  Dairy 
and  Food  Commissioner,  his  assistants  and  employees,  when 
properly  authorized  by  him,  shall  be  permitted  access  to 
such  cold-storage  warehouses,  and  all  parts  thereof,  at  all 
reasonable  times  for  the  purpose  of  inspection  and  enforce- 
ment of  the  provisions  of  this  act.  The  State  Dairy  and 
Food  Commissioner  may  also  appoint  and  designate  such  per- 
son, or  persons,  as  he  may  deem  qualified  to  make  the  inspec- 
tion herein  required.     (Id.,  §  5.) 

§  C  Containers;  marking. — No  person,  firm  or  corpora- 
tion conducting  a  cold-storage  warehouse,  as  defined  in  this 
act,  shall  place  or  store  in  any  cold-storage  warehouse  in  this 
State  articles  of  food,  as  herein  defined,  unless  the  same  shall 
be  plainly  and  durably  marked,  stamped  or  tagged,  either 
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upon  the  container  in  which  they  are  packed  or  upon  the 
article  of  food  itself,  with  the  words  ^^cold  storage,"  with  the 
name  and  location  of  the  cold-storage  warehouse,  and  with 
the  date  when  placed  therein;  and  no  person,  firm  or  corpora- 
tion shall  remove  or  permit  the  removal  of  such  articles  of 
food  from  any  cold-storage  warehouse  unless  the  same  shall 
be  plainly  and  durably  marked,  stamped  or  tagged,  either  on 
the  container  in  which  it  is  enclosed  or  upon  the  article  of 
food  itself,  with  the  date  when  it  is  removed  from  such  cold- 
storage  warehouse.  (Id.,  §  6.) 

§  7.  Storag«  period. — No  person,  firm  or  corporation 
shall  keep  in  any  cold-storage  warehouse  any  article  of  food, 
as  herein  defined,  for  a  longer  period  than  ten  calendar 
months,  except  with  the  written  consent  of  the  State  Dairy 
and  Food  Commissioner,  as  hereinafter  provided;  nor  shall 
any  cold-storage  warehouse  permit  any  articles  of  food  to  be 
kept  in  cold  storage  for  a  longer  'period  than  ten  months, 
except  for  the  purpose  of  temporary  preservation. '  In  the 
event  that  articles  of  food  remain  in  storage  for  a  period  of 
ten  months,  the  warehouseman  shall  forthwith  notify  the 
Dairy  and  Food  Commissioner  of  such  fact,  giving  the  name 
and  address  of  the  owner  and  the  quantity  and  kind  of  the 
articles  of  food  in  storage,  and  shall  also,  at  the  same  time, 
mail  a  copy  of  the  said  notice  to  the  owner  to  his  last-known 
postofBce  address.  If  any  person,  firm  or  corporation  have 
any  articles  of  food  in  any  cold-storage  warehouse,  and  the 
name  and  whereabouts  of  the  owner  thereof  be  unknown,  then, 
upon  the  expiration  of  the  ten-months'  storage  period  pre- 
scribed by  this  act,  the  Dairy  and  Food  Commissioner  shall 
order  such  articles  of  food  to  be  sold  at  public  auction;  and 
the  proceeds  therefrom,  after  deducting  costs  of  sale  and  stor- 
age charges,  shall  be  paid  into  the  State  treasury  and  there 
held  subject  to  the  order  of  said  owner.  The  said  commis- 
sioner shall  upon  application,  extend  the  period  of  storage 
beyond  ten  months  for  any  particular  articles  of  food  when, 
in  his  opinion,  such  extension  will  not  be  detrimental  to  the 
public  interests,  and  provided  the  same  are  found,  upon  ex- 
amination, to  be  in  proper  condition  for  further  storage.  The 
length  of  time  for  which  further  storage  is  allowed  shall  be 
specified  in  an  order  granting  the  permission.    The  length  of 
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time  that  any  articles  of  food  may  have  been  kept  in  cold- 
storage  in  some  other  warehouse  either  within  or  without  thia 
State,  shall  be  computed  in  the  period  of  ten  months  permit- 
ted.   (Id.,  §  7.)  ^ 

I  8.  Signs  to  be  displayed;  what  advertising  unlawfuL— - 
It  shall  be  unlawful  to  sell,  or  to  offer  or  expose  for  sale,  arti- 
cles of  food  as  herein  defined  which  have  been  held  in  any 
cold-storage  warehouse  for  a  period  of  thirty  days  or  over 
without  notifying  persons  purchasing  or  intending  to  pur- 
chase the  same  that  they  have  been  so  kept,  by  the  display  of 
a  placard  conspicuously  marked  ^^cold-storage  goods,''  on  the 
bulk  mass  or  articles  of  food,  and  it  shall  be  unlawful  to  rep- 
resent or  advertise  as  fresh  articles  of  food  which  have  been 
held  in  any  cold-storage  warehouse  for  a  period  of  thirty 
days  or  over.    (Id.,  §  8.) 

§  9.  Return  to  storage  prohibited. — It  shall  be  unlawful 
to  return  to  any  cold-storage  warehouse  any  articles  of  food 
as  herein  defined  which  has  once  been  released  from  such  stor- 
age and  placed  on  the  market  for  sale  to  consumers,  except 
for  the  purpose  of  temporary  preservation;  but  nothing  in 
this  section  shall  be  construed  to  prevent  the  transfer  of 
goods  from  one  cold-storage  warehouse  to  another;  provided, 
that  all  prior  stamping,  marking  and  tagging  shaU  remain 
thereon,  and  that  such  transfer  is  not  made  for  the  purpose 
of  evading  any  provision  of  this  act.    (Id.,  §  9.) 

I  10.  Unsoond  food  prohibited^ — The  licensee  shall  not 
receive  or  keep  in  any  cold-storage  warehouse  any  food  prod- 
ucts which  are  in  any  way  diseased,  tainted  or  unfit  for  hu- 
man consimiption.    (Id.,  §  10.) 

§  11.  Rnles  and  regidationsw — ^The  State  Dairy  and  Food 
Commissioner  shall,  with  the  approval  of  the  State  Board  of 
Agriculture  and  Immigration,  make  all  necessary  rules  and 
regulations  to  carry  into  effect  the  provisions  of  this  act. 
(Id.,  §  11.) 

I  12.  To  wliat  act  not  applicable.— The  provision  of  this 
act  shall  not  apply  to  ice  boxes  or  refrigerators  maintained  by 
wholesale  or  retail  dealers.  (Id.,  §  12.) 

§  13.  PabKc  warehouseman  not  to  own  or  deal  in  stored 
food  commodities^— No  person,  firm  or  corporation,  or  any 
employee  of  same,  engaged  in  the  business  of  storing  foods  as 
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herein  defined  for  the  public  in  a  public  cold-storage  ware- 
house, and  charging  for  such  services,  shall  either  directly  or 
indirectly  own  or  deal  in  any  food  commodities,  as  herein 
above  defined,  stored  in  such  warehouse,  except  food  commodi- 
ties that  are  legally  acquired  for  charges  or  advances  made. 
No  person,  firm  or  corporation  licensed  to  operate  a  cold-stor- 
age warehouse  shall  make  any  loan  on  foods  as  herein  defined 
stored  in  such  warehouse,  or  incur  liability  by  indorsement, 
guarantee  or  otherwise  in  connection  with  any  loan  on  foods 
stored  in  such  warehouse  in  excess  of  seventy  per  centum  of 
the  market  value  of  such  foods  on  the  date  of  said  loan.  A 
margin  of  not  less  than  thirty  per  centum  on  every  loan  shall 
bo  maintained  at  all  time&  Any  advances  mad^  by  the  cold- 
storage  warehouse  on  the  goods  upon  which  the  loan  is  made, 
such  as  freight,  cartage  or  insurance,  shall  be  included  in  the 
seventy  per  centum  of  the  market  value  permitted  above. 
(Id.,  §  13.) 

§  14  Penaltiea. — ^After  this  act  shall  have  been  in  force 
thirty  days,  any  person,  or  any  member  or  agent  of  any  firm, 
or  any  officer,  director  or  agent  of  any  corporation  violating 
any  provision  of  the  same  shall  be  guilty  of  a  misdemeanor 
and,  upon  conviction,  shall  be  fined  not  less  than  $25  nor  more 
than  $500  for  the  first  offense.  Upon  a  second  or  subsequent 
conviction,  the  offender  shall  be  subjcet  to  a  like  fine,  or,  in 
addition,  diall  be  confined  in  jail  not  less  than  thirty  days  nor 
more  than  one  year,  in  the  discretion  of  the  tribunal  trying 
the  case.     (Id.,  §  14.) 

§  15.  Authority  of  Dairy  and  Food  Commissioner  to  cm* 
ploy  assistants;  appropriatimis. — ^The  Dairy  and  Food  Com* 
missioner  is  hereby  authorized  and  required,  with  the  ap- 
proval of  the  Board  of  Agriculture  and  Immigration,  to  em- 
ploy as  many  assistants,  in  addition  to  those  already  employed 
by  them,  as  may  be  necessary  effectually  to  enforce  the  pro- 
visions of  this  act,  and  the  sum  of  $5,000  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated  out  of  any  f imds 
in  the  treasury  not  otherwise  appropriated,  to  be  expended  by 
the  said  commissioner  in  carrying  out  its  said  provisions,  in 
addition  to  the  other  fimds  to  the  credit  of  the  Dairy  and 
Food  Division.  Furthermore,  all  license  fees  received  under 
this  act  shall  be  paid  into  the  treasury  of  the  State  to  the 
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credit  of  the  dairy  and  food  division,  and  shall  be  used  for 
the  purpose  of  supplementing  the  appropriation  aforesaid. 
The  Dairy  and  Food  Commissioner  shall  include  in  his  annual 
report  a  detailed  statement  of  all  such  receipts  and  disburse- 
ments. (Id.,  §  15.) 


COLORED  PERSON 

A  ^^colored  person"  is  one  having  one-sixteenth  or  more 
of  negro  blood    (Code,  §  67). 


COMMISSIONER  IN  CHANCERY 

See  Fees  of  Officers^  etc.;  Judicial  Sale 

For  chapter  as  to  appointment,  number,  removal  of  com- 
missioners in  chancery,  reference  of  accounts  to  such  a  com- 
missioner, the  weight  of  his  report,  and  proceedings  before 
him,  see  Code,  §§  6178-88,  and  Acts  1918,  pp.  94,  259,  338. 
(Special  for  the  appointment  of  commissioners  for  the  cir- 
cuit courts  of  Norfolk  city  and  Montgomery  and  Pittsyl- 
vania counties;  §  6178  now  gives  general  authority  to  the 
courts  or  judges  for  such  purpose.)  See,  also,  4  Min.  Inst., 
1473  et  seq.  For  article  on  ^^Reference  to  Commissioner  in 
Chancery,"  see  6  Va.  Law  Reg.  (N.  8.),  497. 


COMMISSIONER  OF  ACCOUNTS 

See  Administrators  and  Executors 

For  his  appointment,  bond,  removal,  duties,  fees,  etc.^ 
see  Code,  §§  5401-5,  5408,  5412  (as  amended  by  Acts  1920,  pp. 
341,  595),  5414-16,  5420-4,  5426-8;  and  4  Min.  Inst.,  1476  and 
seq. 
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COMMISSION  MERCHANT,  OR  FACTOR 

See  Agents  and  Agency;  Brokers 

I  1.    Deflnition;   duty,  authority,  power,  lien,  ete. 
I  2.    License 

§  1.    Definition;   duty,  anthority,  power,  Ken,  etc — A 

commission  merchant,  or  factor,  is  an  agent  who  receives 
goods  or  merchandise  from  the  owners  to  sell  on  commission. 
He  differs  from  a  broker  in  having  possession  of  the  goods, 
selling  in  his  own  name,  and  having  broader  powers.  Where 
not  otherwise  instructed,  a  commission  merchant  may  sell  at 
the  usual  credit  (but  cannot  extend  credit  without  permis- 
sion), make  usual  warranties,  receive  payment,  and  observe 
the  other  rules  and  usages  of  that  particular  market.  He  has 
no  authority  to  barter  or  pledge  his  principal's  goods  for  the 
payment  of  his  own  debts.  Like  other  agents,  he  must  obey 
the  instructions  of  his  principal,  act  with  the  utmost  good 
faith  toward  him  and  use  reasonable  skill  and  diligence  in  the 
business  entrusted  to  him.  He  is  not  required  to  insure  goods, 
unless  directed  to  do  so.  He  is  required  to  use  ordinary  care 
in  keeping  the  goods,  otherwise  he  is  liable  if  they  are  dam- 
aged, lost,  or  destroyed.  A  commission  merchant  has  a  gen- 
eral lien  on  the  goods  which  are  not  sold  and  on  the  price 
and  securities  as  such  as  are,  for  his  just  charges  and  expensea 
(See  5  Munf.  34;  1  Grat.  96;  20  Grat.  434.) 

A  shipper  of  farm  products  also  has  a  lien  on  the  estate 
of  the  commission  merchant  for  farm  products  shipped  to  him, 
where  the  latter  becomes  insolvent  or  dies  before  payment, 
upon  proof  of  his  claim,  subject  only  to  such  liens  as  were 
credited  and  recorded  prior  to  said  insolvency  or  death;  pro- 
vided the  shipper  has  not,  without  requesting  payment,  al- 
lowed the  money  from  such  sale  to  remain  with  the  agent  at 
interest,  or  to  remain  in  his  hands  over  30  days  after  know- 
ing of  such  sale.    (Code,  §  6448.) 

His  duties,  authority,  and  power  are  in  general  the  same 
as  in  the  case  of  agents  in  general — see  Agents  and  Agency. 

§  2.  Lioenee^ — Under  the  license  law,  a  commission  mer- 
chant is  one  buying  or  selling  for  another  any  kind  of  mer- 
chandise on  commission  except  associations  or  organizations 
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of  farmers,  including  produce  exchanges,  organized  and  main- 
tained by  farmers  for  mutual  help  in  the  marketing  of  their 
produce  and  not  for  profit ;  and  when  licensed  he  may  sell  any 
personal  property  which  may  be  left  with  or  consigned  (or 
shipped)  to  him  for  sale,  except  those  things  for  which  a 
stock  broker's  license  is  required — see  Brokers^  section  7,  (2) . 
A  license  is  required,  under  penalty  of  $50  to  $1,000.  The 
license  tax  is  $50,  if  commissions  are  not  over  $1,()00;  but  if 
over  $1,000,  an  additional  tax  of  $1.00  on  each  $100,  or  frac- 
tion thereof,  in  excess  of  $1,000.  (Acts  1915,  p.  232;  2  Code 
1919,  p.  3124,  §  48,  as  amended  by  Acts  1922,  and  §  49.) 


COMMON  CARRIERS 

(See  3  Min.  Inst.  276-90.) 

See  Baggage;  Corporations;  and  State  Corporatixm  Cum 

mission 

I.    IN  GENERAL 

\  1/  Definition 

8  2.    Transportation  companies  as  common  carriers 

(1)  What  "transportation  company"  includes 

(2)  What  common  carrier  "transportation  companies"  include 
8  8.    Discrimination  prohibited 

8  4.  Rates  of  transportation 

8  6.  How  free  or  reduced  rates  allowed 

8  6.  Companies  to  obey  trackage  ruled  prescribed  by  commission 

8  7.  Penalty  on  company  for  violation  of  law  as  to  transportation 

companies 

8  8.  Suit  where  common  carrier  is  not  Incorporated 

8  9.  Equipment  and  accommodation 

IT.  COMMON  CARRIER  OF  GODDS 

8  1.  To  receive  and  receipt  for  freight;   penalty  for  failure 

8  2.  To  ship  promptly;  penalty  for  failure 

8  8.  Company  not  to  charge  additional  fees 

8  4.  Fttlse  billing,  classification,  weighing,  or  report,  or  false 

representation  of  contents;  penalty 

8  5.  Consignee  to  be  notified  of  arrival  of  freight 

8  6.  Farm  produce  to  be  transported  promptly 
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I    7.    Transportation  of  axplosives 

I    8.    Damages  for  loss  or  injury  for  freight  by  negligence 

(1)  LiabUity 

(2)  When  and  how  claims  to  be  paid 

i    9.    Rules  as  to  car  serrice,  demurrage  (detention  or  delay) ,  and 
•torage 

CAR  SERVICE  RULES 

(1)  Ordering  cars  by  shippers;  famishing  cars  by  railroads 

(2)  (a)  Time  for  transporting  freight;  penalties  for  delay 

(b)  Filing  claims  for  delays 

(c)  Time  for  switching  outgoing  freight;  penalty  for 
delay 

(3)  Notice  to  consignee  of  arrival;  penalty  for  failure 

(4)  Time  for  unloading  freight  at  depots,  or  placing  loaded 
cars  on  tracks;  penalty  for  failure 

DEMURRAGE   RULES 

(5)  Cars  subject  to  rules 

(6)  Free  time  allowed 

(7)  Computing  time 

(8)  Notification 

(9)  Placing  cars  for  unloading 

(10)  Cars  for  loading 

(11)  Demurrage  charged 

(12)  Claims 

(A)  Wealther  Interference 

(B)  (Bunching 

(1)  Cars  for  loading 

(2)  Cans  for  unloading  or  reconsignlng 

(C)  Demand  or  overcharge 

(D)  Delayed  or  improper  notice  by  this  railroad 

(E)  Brror  of  any  carrier  which  prevents  proper  ten- 

der or  delivery 

(F)  Delay  by  U.  S.  Customs 

(13)  Average  agreement 
U4)     Freight  subject  to  rules 

(15)  Notification 

(16)  Free  time  allowed 

(17)  Computing  time 

(18)  Charges  for  storage  on  freight  other  than  explosives 

and  other  dangerous  articles 
(19)     Charges  for  storage  on  explosives  and  other  danger- 
ous  articles 
(20)    Claims  and  causes  therefor 

(A)  Weather  interference 

(B)  Demand  of  overcharge 

(C)  Delayed  or  improper  notioe  by  carrier 

(D)  Carrier's  errors  which  prevent  proper  tender  or 

delivery 
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(E)     Delay  by  United  States  Customs 
I  10,    As  to  stoppage  or  seizure  of  goods  In  transit 
i  11.    Unclaimed  freight  or  express 

ni.      COMMON  CARRIER  07  LIVE  STOCK 

S    1.    To  recelTe  and  transport  live  stock;   penalty  for  failure; 

injnnction 
S    2.    Liability  of  carriers  of  live  stock 
8    3.    As  to  transporting  of  diseased  stock 

IV.      CARRIER    OF    PASSENGERS 

§    1.    When  ticket  office  and  waiting  room  to  be  opened;  announce- 
ment of  stations;  penalty 

I    2.    Posting  notice  of  delay  of  trains 

§    3.    Separate  coaches  for  white  and  colored  persons  on  steam 
cars 

§    4.    White  and  colored  passengers  to  be  separated  on  electric 
cars 

I    6.    Vestibule  fronts  for  electric  railways,  when 

8    6.    Passenger  train  not  to  be  lighted  with  naphtha,  etc. 

8    7.    Abandonment,    replilr   and    rebuilding    railroad    stations; 
waiting  room  and  water  closets 

8    8.    When  trains  to  stop  before  arrival  at  railroad  crossing 

8    9.    Conductors,   motormen,  and  agents  conservators  of  the 
peace;  concealed  weapons 

8  10.    Baggage  of  passengers — see  Buggage 

8  11.    Rules  and  regulations  , 

8  12.    Tickets,  transportation,  and  transfers 

8  13.    Ejection  of  passengers  and  intruders 

8  14.    Liability  for  personal  injuries  to  passengers 

(1)  Who  are  passengers 

(2)  Care  required  of  carrier;  for  what  negligence  liable 

(3)  Contributory  negligence  of  passenger 

(4)  Liability  for  assault  on  passenger 

(5)  Injury  to  passenger  by  Independent  contractor 

(6)  Liability  of  carrier  for  death  of  passenger 

(7)  Carrier  cannot  contract  against  negligence 

I.      IN  GENERAL 

§  1.    Definitioiu-*A  common  carrier  is  one  who  holds 
himself  out  to  the  public  as  ready  to  transport  from  place  to 

place  for  hire  all  persons  or  the  goods  of  all  persons  that  may 
employ  him;  such  as  railroad,  street  railway,  express,  canal 
and  steamboat  companies,  which  are  public  service  corpora- 
tions; and  wagoners,  teamsters,  draymen,  hackmen,  cab- 
drivers,  ferr3rmen,  and  other  public  means  of  transportation, 
incorporated  or  not, 
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§  2.    Transportation  companies  as  c^wnmon  carriers^ — In 

Virginia,  transportation  companies  as  common  carriers  are 
largely  governed  by  the  statutes  as  to  "public  service  corpo- 
rations,'^ especially  the  chapters  on  "transportation  compa- 
nies,'' "railroad  companies,"  and  "express  companies."  (Code 
§§  3881-4034.)  And  the  constitution  provides  that  the  right 
of  the  Conmion wealth,  through  such  instrumentalities  as  it 
may  select  to  regulate  and  control  common  carriers,  shall  not 
be  surrendered  or  abridged.     (Const.,  §  164.) 

(1)  What  ^transportation  company^^  includes, — ^*'A  trans- 
portation company"  includes  a  railroad,  street  railway,  elec- 
tric railway,  express,  or  canal,  steamboat,  canal  company, 
steamboat  or  steamship  line;  and  also  any  freight  car  com- 
pany, car  association,  car  service  association,  or  car  trust,  or 
any  common  carrier,  over  a  route  acquired  in  whole  or  part 
under  the  right  of  eminent  domain,  i.  e.,  condemnation  pro- 
ceedings.   (Va.  Const.,  §  163;  Code  §  3881.) 

A  "railroad  company"  as  a  transportation  company,  in- 
cludes a  railroad  or  railway,  whether  operated  by  steam,  elec- 
tricity, or  other  motive  power,  except  where  otherwise  speci- 
fied.    (Code,  §  3881.) 

(2)  What  common  carriers  ^^transportation  companies^ 
include. — ^*Common  carrier"  is  a  broader  expression  than 
"transportation  company."  All  transportation  companies  are 
common  carriers;  but  all  conmion  carriers  are  not  transpor- 
tation companies.  Only  such  common  carriers  as  do  business, 
"over  a  route  acquired  in  whole  or  part  under  the  right  of 
eminent  domain," — i.  e.,  the  right  to  take  private  property  for 
public  use, — ^are  included  by  "transportation  company." 
(Code,  §  3881.)  Other  common  carriers,  as,  hackmen,  cab- 
men, draymen,  ferrymen,  wagoners,  teamsters,  etc.,  are  not 
included  by  ^transportation  company,"  and  so  are  not  con- 
trolled by  the  act,  but  by  the  common  law  of  bailment.  See 
Bailment, 

§  3«  Discriminatimi  prohibitedL — It  is  unlawful  {or  a 
transportation  company  to  take,  charge,  or  receive  any  greater 
compensation,  in  the  aggregate,  for  the  transportation  of  pas- 
sengers of  the  same  class  or  property  along  the  same  line  and 
in  the  same  direction  for  a  shorter  than  for  a  longer  distance, 
the  shorter  being  included  in  the  longer  distance ;  which  does 
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not  authorize  it  to  charge  and  receive  as  great  compensation 
for  the  shorter  as  for  the  longer  distance ;  but  the  State  Cor- 
poration Commission  may  change  this  rule  in  special  cases. 
And  this  commission  operating  in  conjunction  with  the  Inter- 
state Commerce  Commission  endeavors  to  make  the  rule  appli- 
cable to  interstate  shipments.  (Va.  Const.,  §  160;  Code,  § 
3904.) 

As  to  unjust  discrimination  between  different  persons,  it 
is  declared  lawful  for  a  transportation  company,  directly  or 
indirectly,  by  any  special  rate,  rebate,  drawback,  or  other 
device,  to  discriminate  in  charges  as  between  different  per- 
sons or  corporations  for  the  like  service  under  the  same  cir- 
cumstances and  conditions,  but  this  is  not  to  prevent  an  ex- 
change of  transportation  for  advertising  in  a  newspaper,  at 
regular  rates.    (Code,  §  3905,  as  amended  by  Acts  1920,  p.  234.) 

Any  undue  preference  or  advantage  to  any  particular  per- 
son or  locality  or  kind  of  traffic,  or  any  imdue  or  unreasonable 
prejudice  or  disadvantage  in  reference  thereto,  is  unlawful. 
(Code,  §  8906.) 

Also,  there  shall  be  no  discrimination  as  to  interchange 
of  traffic  and  passengers  between  different  lines.  Code,  § 
3907.) 

Any  one  guilty  of  offering  inducement  or  aiding  therein, 
to  a  transportation  company,  its  officers,  or  agents,  for  unjust 
discrimination,  is  punishable  by  a  fine  of  $100  to  $500.  (Code, 
§  3914.) 

§  4  Rates  of  transportatioii. — ^All  schedule  of  rates, 
fares,  and  charges,  and  all  changes  made  in  the  same,  must 
be  submitted  to  the  State  Corporation  Commission.  (Code, 
§  3911.) 

A  schedule  of  rates  are  required  to  be  printed  and  posted 
in  every  depot,  station,  or  office,  for  public  inspection.  (Code, 
§  8908.) 

No  advance  in  rates  are  to  be  made  until  approved  by  the 
State  Corporation  Commission,  and  then  only  after  10  days' 
public  notice.     (Code,  §  3909.) 

After  the  rates  have  been  authorized  or  prescribed  by  the 
Commission,  it  is  unlawful  to  charge  higher  or  lower  rates. 
(Code,  §  8910.) 

Contracts  between  companies  as  to  rates  and  division  of 
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earnings,  are  to  be  submitted  to  the  State  Corporation  Com- 
mission for  their  inspection  and  approval ;  and  the  reasonable- 
ness of  any  rate,  charge,  or  classification  of  traffic  fixed  by 
the  commission  is  not  to  be  questioned  in  the  ordinary  courts 
of  justice.  The  commission  from  time  to  time  may  fix,  change, 
and  revise  the  schedules  of  rates,  etc.    (Code,  §§  3919-20.) 

Officers,  agents,  and  employees  are  required  to  make  re- 
ports to  the  State  Corporation  Commission,  under  a  penalty 
for  failure,  of  $500.     (Code,  §  3924.) 

§  5.  How  free  or  reduced  rates  allowed. — ^The  State 
Corporation  Commission  may  authorize  or  prescribe  free  or 
reduced  rates  for  the  Federal,  State,  or  town,  or  city  govern- 
ment, or  for  charitable  purposes  and  the  company  may  pro- 
vide free  or  reduced  rates  to  or  from  fairs  and  expositions 
for  exhibition  at  them,  or  the  free  carriage  of  homeless  and 
destitute  persons  and  the  necessary  agents  employed  in  such 
transportation,  and  the  company  may  give  a  free  or  reduced 
rate  on  mileage  books,  excursions,  or  commutation  passenger 
tickets,  or  on  round  trip  tickets  to  persons  in  charge  of  live 
stock.  The  company  may  give  free  or  reduced  rates  to  min- 
isters, regular  traveling  Y.  M.  C.  A.  or  Y.  W.  C.  A.  secre- 
taries, indigent  (poor)  persons,  or  to  inmates  of  Confederate 
homes  and  State  homes  for  disabled  soldiers  and  sailors,  and 
they  may  give  free  carriage  to  their  own  officers,  employees, 
and  members  of  their  families,  or  to  any  one  else  not  pro- 
hibited by  the  constitution.  And  the  principal  officers  of  the 
company  may  exchange  passes  or  tickets  with  other  companies 
for  other  officers,  employees,  and  members  of  their  families. 
(Code,  §  3918.) 

§  6.  Companies  to  obey  trackage  rules  prescribed  by 
commission. — ^A  violation  is  punishable  by  a  fine  of  $100  to 
$500.    (Code,  §  3921.) 

§  7.  Penalty  on  company  fcMT  Tiolation  of  law  as  to  trans- 
portation companies. — ^Any  violation,  unless  otherwise  pro- 
vided for,  is  punishable  by  the  State  Corporation  Conmiis- 
sion,  by  a  fine  not  over  $500.     (Code,  §  3925.) 

Failure  of  the  company  to  report,  when  required  by  the 
State  Corporation  Commission,  or  hindering  the  commission 
in  the  discharge  of  its  duties,  is  punishable  by  a  fine  of  $500. 
(Code,  §  3924.) 
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Or  failure  to  make  repairs,  improvements,  or  any  change 
in  the  conduct  of  its  business,  the  company  may  be  fined  by 
the  commission  $100  to  $1,000.     (Code,  §  3932.) 

§  8.  Suit  where  common  carrier  not  incorporatedL— 
Where  transportation  lines  are  owned  or  operated  by  persons, 
partnerships,  or  associations,  not  incorporated,  any  one  or 
more  of  them  may  be  sued  by  his  or  their  own  name  or  names 
only,  and  such  suit  does  not  abate  for  want  of  joining  any  of 
his  co-partners  or  co-proprietors.     (Code,  §  3931.) 

In  a  case  against  a  common  carrier  not  incorporated, 
process  or  notice  is  served  on  the  carrier,  or  his  agent,  or  on 
the  driver,  captain,  or  conductor  of  his  vehicle ;  or  if  none  of 
them  be  in  the  county  or  corporation,  the  same  is  sufficiently 
served  by  the  publication  thereof  once  a  week  for  four  suc- 
cessive weeks,  in  a  newspaper  printed  in  the  State.  (Code, 
§  6067.) 

For  suit  and  service  of  process,  where  incorporated,  see 
Corporations^  sections  11  and  12. 

§  9.  Equipment  and  accommodation.— For  the  purpose 
of  transportation  of  persons  and  property,  a  railroad  com- 
pany must  keep  in  good  order  such  locomotives,  cars,  and 
other  things  as  may  be  proper,  and  sufficient  accommodation 
for  the  transportation  of  all  passengers  and  property  as  may 
be,  within  a  reasonable  time  previous  to  the  departure  of 
trains,  offered  for  transportation,  at  places  established  for  re- 
ceiving and  discharging  passengers  and  freight.  (Code,  §§ 
3937,  3990.) 

No  passenger  trains  must  run  without  on  airbrake,  or 
some  equally  effective  appliance  for  controlling  the  speed  of 
trains,  which  may  be  applied  by  the  engineer  of  each  car,  and 
which  shall  at  all  times  be  kept  in  good  condition  and  ready 
for  use  at  the  discretion  of  the  engineer.  The  Sate  Corpora- 
tion Commission  may  require  all  other  trains  to  be  equipped 
with  like  appliances.  The  commission  may  also  require  a  rail- 
road company  to  establish  and  maintain  the  ^'block  system," 
or  some  other  equally  efficient  system  to  regulate  the  move- 
ment of  its  trains,  in  order  to  prevent  collision.  (Code, 
§  3989.) 

11.      OOMMON    CARRIER   OF   GOODS 

I  1.    To  rec^T^  and  receipt  for  freight;  penalty  for  fiiil- 
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. — It  is  the  duty  of  "each  and  every  common  carrier  to  re- 
ceive and  receipt  for  all  freight  delivered  for  transmission  at 
any  of  their  freight  receiving  depots,  when  delivered  ready 
for  shipment  during  the  business  hours  established  at  such 
depots,"  but  this  does  not  apply  to  live  stock,  lumber,  per- 
ishable freight,  or  to  such  freight  as  requires  special  cars  for 
shipment  For  failure,  hereunder,  the  penalty  is  a  fine  of  $10 
to  $25  for  every  such  refusal.  (Code,  §  3927.)  This  is  a 
separate  act — not  a  part  of  the  ^^act  concerning  public  ser- 
vice corporations." 

Duplicate  freight  receipts  must  be  given,  upon  request. 
Upon  presentation  of  the  receipt,  and  payment  of  freight  bill, 
the  goods  are  delivered  to  consignee.  A  violation  hereof  is 
punishable  by  a  forfeiture  of  $100  to  the  party  injured.  (Code, 
§  8915.) 

See  Bill  of  Lading. 

§  2.  To  ahip  promptly;  penalty  for  faihiro.— A  railroad 
company  upon  the  payment  or  tender  of  the  lawful  rates,  must 
transport  to  and  deliver  at  any  depot  or  other  regular  stop- 
ping place  indicated  by  the  owner,  such  articles  as  are  de- 
livered  or  offered  at  any  depot  or  other  receiving  place,  in 
proper  condition,  to  be  transported.  Property  must,  as  far 
as  practicable,  be  transported  in  the  order  of  time  in 
which  it  is  delivered  or  offered,  and  the  rates  paid  or  tendered. 
If  the  company,  after  payment  or  tender  of  the  rates,  fail  or 
refuse  to  receive  or  to  transport,  or  to  deliver  in  a  reasonable 
time,  any  property  so  delivered  and  offered;  or  if  the  com- 
pany demand  or  receive  more  than  is  lawful,  it  shall  forfeit 
to  the  injured  party,  to  be  recovered  by  motion  or  action, 
$25  to  $100.  (Code,  §§  3937,  3939.)  For  law  and  penalty  as 
to  delays,  see  rule  1,  of  section  8,  below. 

The  measure  of  damages  in  case  of  delay  in  the  delivery 
of  goods  is  the  difference  between  the  market  value  at  the 
date  of  shipment  and  the  market  price  at  delivery.  (See 
some  Virginia  digest.) 

If  the  goods  are  not  received  by  the  consignee  a  reason- 
able time  after  arrival,  the  carrier  is  not  liable  as  a  common 
carrier,  but  only  for  ordinary  negligence  as  a  warehouseman. 
(See  some  Virginia  digest.) 

§  3.  Company  not  to  charge  aiMitiofuil  fees.— The  com- 
pany must  not  charge  any  fee  or  conunission  in  addition  to 
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regular  charges,  under  a  penalty  of  $100  fine;  but  a  trans- 
portation company  may  charge  such  fees  and  commissions, 
on  shipments  to  points  between  regular  depots,  as  may  be 
agreed  upon  between  the  shipper  and  the  company.  (Code, 
§  8939.) 

§  4.  False  billing^  clasaificatum,  weighing^  or  report,  or 
false  representation  of  contents;  penalty. — ^Any  one  guilty  in 
this  respect,  whether  company  or  agent,  or  consignor  or  con- 
signee or  their  agent,  is  punishable  by  a  fine  of  $100  to  $500. 
(Code,  §§  3912-13.) 

§  5.  Consignee  to  be  notified  of  arriyal  of  freight* — This 
may  be  done  by  mail  or  otherwise,  and  a  reasonable  time  is 
given  for  the  removal  of  the  same,  making  due  allowance  for 
its  class  and  for  bad  weather  and  holidays.     (Code,  §  3916.) 

§  6.  Farm  produce  to  be  transported  promptly. — Rail- 
road companies  must,  upon  3  days'  notice,  provide  transpor- 
tation for  all  farm  produce  delivered  at  their  depot,  or  must 
have  at  the  depot  safe  storage  for  same.  They  are  responsi- 
ble for  damages  resulting  from  failure  to  provide  for  trans- 
portation or  storage.    (Code,  §  3956.) 

§  7.  Transportation  of  esplosiTes. — Explosives  cannot 
be*transported  along  with  passengers,  in  quantities  exceeding 
the  maximum  amount  fixo.d  by  the  Slate  Corporation  Com- 
mission and  they  must  be  plainly  and  legibly  marked  with 
the  names  of  such  compounds  and  the  words  '^explosives," 
"dangerous."  Any  violation  hereof  is  punishable  by  a  fine  of 
$60  to  $500.  (Code,  §§  2922-3. )  For  complete  detail  informa- 
tions as  to  the  transportation  of  explosives,  see  regulations  of 
the  commission.    Write  the  Conmiissioner  at  Richmond,  Va. 

§  8.    Damages  for  loss  or  injury  to  frei^^t  by  negK- 


(1)  Liability. — ^A  common  carrier,  or  a  railroad  or 
other  transportation  company,  receiving  freight  for  shipment 
within  this  State,  or  issuing  a  bill  of  lading  therefor,  thereby 
contracts  for  carriage  to  destination  even  beyond  its  line  or 
route,  and  is  liable  for  any  loss  or  damage  thereto,  caused  by 
its  negligence  or  the  negligence  of  any  connecting  line,  and 
the  fact  of  loss  or  damage  is  prima  facie  evidence  of  negli- 
gence; but  the  line  receiving  the  freight  may  recover  of  the 
connecting  line,  if  the  loss  or  damage  was  on  the  line  of  the 
latter.    If  the  receiving  line  does  not  pay  within  a  reasonable 
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time,  the  shipper,  his  agent,  or  assignee  may  sue  for  the 
amount  of  such  loss  or  damage.  No  contract,  receipt,  rule,  or 
regulation  can  exempt  from  or  limit  such  liability.  As  to 
shipments  on  different  lines  in  the  State  (but  not  out),  if 
there  is  a  contract  fixing  the  liability  on  the  line  where  the 
negligence  occurred,  it  is  binding ;  but  even  then  the  first  line 
is  liable,  unless  within  a  reasonable  time  after  demand  made, 
it  does  not  give  satisfactory  proof  to  the  shipper  that  the  loss 
or  damage  did  not  occur  while  in  its  line.  (Code,  §  3926.) 
If  the  loss  or  damage  occurs  on  a  water  line  or  route  in  the 
connecting  line  from  some  cause  which  exempts  a  water  car- 
rier from  liability,  the  first  line  is  not  liable.  (109  Va.  288.) 
Congress  has  passed  a  similar  act — 11  Va.  L.  R.  509. 

The  first  or  initial  carrier  is  bound  for  tiie  safe  carriage 
of  goods  to  their  destination,  unless  the  loss  or  damage  occur 
on  a  water  line  or  route  in  the  connecting  line  from  some 
cause  which  exempts  a  water  carrier  from  liability;  but  the 
carrier  may  by  written  contract  be  released  from  liability, 
though  even  in  this  case  it  shall  be  liable,  unless  within  a 
reasonable  time  after  demand  made  it  give  satisfactory  proof 
to  the  consignor  that  the  loss  or  injury  did  not  occur  while 
the  goods  were  in  its  charge.     (Code,  §  3929.) 

But  no  agreement  for  exemption  from  loss  or  injury  from 
negligence  is  valid.     (Code,  §  3930.) 

(2)  When  and  how  claims  to  be  paid. — A  claim  against 
a  common  carrier  for  loss  or  damage  to  property  while  in  his 
or  its  possession,  or  for  storage,  demurrage,  and  car  service, 
must  be  adjusted  and  paid  within  60  days,  in  case  of  ship- 
ments wholly  within  this  State,  or  claims  for  demurrage  or 
car  service,  and  within  90  days,  in  case  of  shipments  from 
without  this  State,  after  the  filing  of  such  claim  with  the 
agent  of  the  carrier  at  the  point  of  destination  or  with  the 
claim  department  of  the  carrier.  No  claim  must  be  filed  until 
after  the  arrival  of  the  shipment  or  of  some  part  thereof,  or 
until  after  a  reasonable  time  for  the  arrival  thereof.  The 
carrier  is  liable  for  the  amount  of  loss  or  damage  to  freight, 
or  the  penalty  as  to  storage,  demurrage,  and  car  service,  with 
interest  from  the  filing  of  the  claim.  Failure  to  adjust  and 
pay  such  claim  within  the  time  mentioned  subjects  the  car- 
rier to  a  penalty  of  $25,  to  be  recovered  by  the  claimant  in 
the  same  action  or  proceeding  in  the  court  or  before  a  justice 
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having  jurisdiction;  but  if  the  claimant  does  not  recover  the 
full  amount  claimed,  no  penalty  shall  be  recovered,  and,  if 
the  claim  be  found  to  be  fraudulent,  the  claimant  shall  pay  the 
carrier  $25  to  be  recovered  along  with  the  costs.  If,  after  the 
time  mentioned,  the  carrier  voluntarily  pays  the  full  amount 
claimed,  the  claimant  may  recover  the  penalty  alone.  Either 
party  may  before  or  at  the  return  day  of  a  warrant  hereunder 
before  a  justice  file  an  aiBdavit  relating  to  subject  matter,  and 
the  other  party  thereupon  has  a  right  to  a  continuance  for  a 
reasonable  time,  and  proceed  after  reasonable  notice,  to  take 
the  depositions  of  the  person  making  the  aiSdavit  which  affi- 
davit and  deposition  may  also  be  used  on  appeal.  (Code, 
§  3928,  as  amended  by  Acts  1918,  p.  467.) 

A  laiown  stipulation  in  the  bill  of  lading  that  the  carrier 
shall  not  be  liable  unless  the  claim  is  filed  within  30  days, 
is  valid  and  binding  on  the  shipper. 

So  R  common  carrier  is  liable  for  the  loss  of  or  injury  to 
goods  it  receives  for  transportntion,  the  carrier  being  con- 
sidered an  insurer  of  the  goods  against  all  such  loss  or  in- 
jury; but  this  rule  is  subject  to  the  following  exceptions: 
Where  the  loss  or  injury  is  due  to  the  "act  of  God"  or  public 
enemy,  the  inherent  nature  or  quality  of  the  goodsj  or  the  act 
or  fault  of  the  owner  or  shipper.  The  carrier  is  liablo  for 
loss  by  fire,  water,  collision,  or  other  accidental  cause,  or  by 
negligence  or  wrong  of  the  carrier's  servants  or  of  third  per- 
sons. The  carrier  is  not  liable,  where  the  loss  or  injury  is 
caused  by  lightning,  a  great  and  unexpected  flood,  snow  storm, 
tornado,  earthquake,  or  other  act  of  God,  see  accident  or  act 
of  God.  A  carrier  is  also  liable  when  a  loss  or  injury  is  due 
to  the  acts  of  violence  of  mobs,  rioters,  strikers,  they  not  being 
a  "public  enemy." 

A  common  carrier  is  not  liable  where  the  loss  or  injury  is 
due  to  the  wrongful  or  negligent  act  of  the  shipper,  as,  the 
concealment  of  the  nature  or  the  value  of  the  goods,  im- 
proper or  defective  packing  not  apparent  to  the  carrier,  mis- 
direction, or  negligence  in  loading  or  unloading.  Neither  is 
a  carrier  liable  when  the  loss  or  injury  is  due  to  the  inherent 
nature,  quality,  or  defects  of  the  goods;  in  other  words, 
where  the  loss  occurs  from  the  operation  of  natural  causes, 
if  the  carrier's  negligence  did  occasion  or  contribute  to  the 
loss  or  injury;  as,  decaying  of  fruit,  fermentation  of  molasses, 
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etc.,  freezing  of  vegetables,  fruit,  fruit  trees,  etc.,  and  injuries 
by  warm  weather.  In  case  of  injuries  to  live  stock,  see  subdi- 
vision IV.  below. 

Where  a  carrier  relies  on  one  of  these  exceptions,  the  bur- 
den  is  on  him  to  prove  such  exception  and  to  show  that  such 
act  was  the  inmiediate  cause  of  the  loss  or  injury.  (See 
Numerous  Va.  decisions.) 

A  railroad,  steamship,  or  steamboat  company  is  not  liable 
as  a  carrier  of  express.     (Code,  §  4031.) 

§  9.  Rnke  as  to  car  tcnrice,  damnrrage  (datantion  or 
dalay)t  and  atoraga. — The  following  rules  and  regulations  re- 
lating to  "Storage,  Demurrage,  and  Car  Service  in  Virginia," 
were  prescribed  by  the  State  Corporation  Commission  pur- 
suant to  constitutional  and  legislative  authority,  and  went 
into  effect  August  21, 1921.  (Va.  Cons.,  §  156;  Code,  §  3774.) 
These  rules  have  been  held  not  unconstitutional,  as  incidentally 
affecting  interstate  commerce  (102  Va.  699) ;  but  the  provi- 
sion of  Rule  I.,  of  the  "Car  Service  Rules"  (see  (1),  below), 
which  imposes  a  penalty  for  failure  to  furnish  empty  cars 
to  sEippers  within  four  days  after  application  therefor,  is 
held  unconstitutional  as  to  interstate  shipments,  because  it 
imposes  an  unreasonable  burden  on  interstate  commerce  (107 
Va.  771).  They  are  expressly  made  applicable  to  carriers  and 
shippers  doing  business  in  Virginia.  These  rules  in  full  may 
be  had  on  application  to  the  conmiission  in  Richmond. 

It  is  provided  in  the  "preamble"  or  introduction  to  said 
rules,  that  "all  demurrage,  storage,  and  car  service  charges, 
and  all  car  detention  charges,  shall  be  prescribed  in  these  rules. 
Nothing  in  these  rules  shall  apply  to  shipments  of  live  stock 
and  perishable  freight  (except  as  hereinafter  specified),  which 
shipments  shall  be  governed  by  the  statutes  now  in  force,  with 
such  additional  requirements  as  may  be  ordered  by  the  com- 
mission from  time  to  time.  In  all  computation  of  time  under 
these  rules,  Sundays  and  legal  holidays  are  to  be  excluded, 
except  as  otherwise  provided,"  and  "each  rule  must  be  treated 
as  separate  and  distinct,  and  the  charges  and  penalties  should 
be  arrived  at  accordingly." 

And  in  its  "conclusion,"  the  commission  reserves  the  right 
on  its  own  motion  to  suspend  the  operation  of  these  rules,  or 
any  one  or  more  of  them,  in  whole  or  in  part,  whenever  it 
shall  appear  that  justice  demands  such  action,  and  the  com- 
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mission  will,  upon  complaint,  hear  and  act  upon  applications 
for  a  like  suspension.  The  commission  further  reserves  all 
of  its  powers  under  the  Constitution  and  laws  of  the  State  to 
impose  fines  and  penalties  upon  transportation  companies 
persistently  disregarding  these  rules  or  failing  to  furnish 
reasonable  transportation  facilities." 

By  statute  it  is  provided  that  a  claim  against  a  common 
carrier  for  storage,  demurrage,  and  car  service  charges,  under 
the  rules  and  regulations  prescribed  by  the  State  Corporation 
Commission,  must  be  adjusted  and  paid  within  60  days,  after 
the  filing  of  such  claim  with  the  agent  of  the  carrier  at  the 
point  of  destination  or  with  the  claims  department  of  the 
carrier.  The  carrier  is  liable  for  such  claim,  together  with 
interest  from  filing  of  the  claim.  Failure  to  adjust  and  pay 
such  claim  within  60  days,  subjects  the  carrier  to  a  penalty 
of  $25,  to  be  recovered  by  the  claimant  in  the  same  action  or 
proceeding  in  the  court  or  before  a  justice  having  jurisdic- 
tion; but  if  the  claimant  does  not  recover  the  full  amount 
claimed  no  penalty  shall  be  recovered,  and,  if  the  claim  be 
found  to  be  fraudulent,  the  claimant  shall  pay  the  carrier 
$25,  to  be  recovered  along  with  the  costs.  If,  after  the  time 
mentioned,  the  carrier  voluntarily  pays  the  full  amount 
claimed,  the  claimant  can  recover  the  penalty  alone.  And 
affidavit  or  depositions  may  be  used  before  the  justice  as  pro- 
vided in  case  of  a  warrant  for  loss  or  damage — see  section 
8,  (2),  above.    (Code,  §  3928,  as  amended  by  Acts  1918,  p  46.) 

It  should  also  be  observed  that  another  statute  provides 
that  if  a  consignor  or  consignee  claims  and  receives  the  penal- 
ties imposed  upon  railroad  companies  in  the  foregoing  rules 
for  failure  to  comply  therewith,  such  penalties  or  charges 
shall,  ^^when  paid,  be  in  full  of  any  and  all  claims  for  dam- 
ages growing  out  of  such  failure;  provided,  however,  that 
the  owner  of  the  freight  may,  at  his  election,  waive  said 
charges  and  elect  to  claim  such  actual  damage  as  he  may  have 
sustained,  instead  of  such  charges."    Code  §  3774.) 

CAR   SERVICE   RULES 

(1)  Ordering  cars  by  sMppera;  furnishing  cars  by  rail- 
roads — ^The  shipper  makes  written  application  to  the  agent 
for  a  car  or  cars,  stating  the  station  or  siding  at  which  to  be 
placed,  the  character  of  freight  and  its  final  destination,  and 
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the  company  is  required  to  furnish  same  within  four  days  from 
7  a.  m.  next  morning.  Or  if  the  shipper  specifies  a  future  day 
for  shipment  and  gives  at  least  four  days  notice  thereof  from 
7  a.  m.  next  day,  the  company  must  furnish  a  car  or  cars  on  the 
day  specified.  The  agent  must  keep  a  consecutive  daily  record 
of  all  such  applications,  which  shall  be  opened  to  public  in- 
spection during  business  hours. 

For  failure  to  comply  with  this  rule,  the  company  forfeits 
to  the  shipper,  or  his  assignee,  in  writing  having  a  substantial 
interest,  $2  per  car  per  day  or  fraction  thereof  for  the  first  four 
days  and  $5  per  day  thereafter  for  delay  after  expiration  of 
free  time  (see  (6)  below),  upon  demand  in  writing  made  with- 
in 30  days  from  the  time  the  car  is  furnished ;  if  not  furnished 
within  30  days  after  the  free  time,  the  claim  may  be  filed 
within  60  days  from  the  application  date,  and  having  so  done 
the  claimant  may  recover  $2  per  car  per  day  for  first  four 
days;  $5  per  car  per  day  thereafter,  counting  after  the  free 
time. 

Grain  doors  must  be  supplied  by  the  company,  or  the  ship- 
per may  provide  lumber  therefor  at  the  company's  expense, 
charging  for  not  over  six  side  door  openings  at  50  cents  each. 

This  rule  does  not  apply  to  shipments  of  coal  and  coke  from 
mines  and  ovens,  nor  to  delays  from  causes  beyond  the  carrier's 
power  to  prevent,  such  as  Interstate  Commerce  orders,  but  such 
delays  are  counted  as  free  time.  A  carrier's  failure  to  provide 
reasonable  and  necessary  rolling  stock  is  not  a  cause  of  delay 
beyond  the  carrier's  power  to  prevent.  (Rule  I.  "Car  Service 
Section,"  p.  28.) 

By  statute  it  is  provided,  that  when  any  car  or  cars  are 
delivered  by  one  railroad  company  to  another  to  be  hauled  to 
any  freight  station  on  the  line  of  the  latter,  or  when  any  such 
company  receive  an  order  for  cars  to  be  furnished  at  any 
point  on  its  line,  such  receiving  company  must  afford  all  rea- 
sonably proper  and  equal  facilities  for  forwarding  such  car  or 
cars  along  its  line  to  the  point  of  destination,  without  discrim- 
ination in  favor  of  or  against  any  locality  or  person.  (Code, 
§  4005.) 

(2)  (a)  Time  for  transporting  freight;  penalties  for 
delay — ^When  freight,  in  proper  condition,  either  in  carloads 
or  less,  is  tendered  to  a  railroad  or  transportation  company 
for  shipment,  and  correct  shipping  instructions  are  given,  the 


COMMON   CARRIERS  355 

agent  must  immediately  receive  the  same  for  shipment  and 
issue  bills  of  lading  therefor.  Shipment  must  be  made  at  the 
rate  of  50  miles  per  day  of  24  hours,  computing  from  7  a.  m. 
the  next  day ;  but  where  the  length  of  haul  is  under  50  miles, 
the  shipment  must  be  made  within  24  hours.  For  failure  here- 
in, the  company  must  pay,  upon  demand  in  writing,  to  the 
consignee,  or  his  assignee  in  writing,  having  a  substantial  inter- 
est, $2  per  car  per  day,  or  fraction  thereof,  on  all  carload 
freight,  and  two  cents  per  100  pounds  per  day,  or  fraction  there- 
of, on  freight  in  less  than  carloads,  with  minimum  charge  of 
10  cents  for  any  one  package.  In  computing  the  time  of  freight 
in  transit,  24  hours  is  allowed  at  each  junction  point  where 
transfer  from  one  railroad  to  another  is  involved  (12  hours  to 
each) ;  and  24  hours  from  the  rehandling  of  freight  at  any 
other  point  from  one  car  to  another  where  necessary.  The  time 
of  delay  on  account  of  accident,  or  for  necessary  repairs  at 
junction  points  where  transfer  from  one  railroad  to  another  is 
involved,  or  for  any  cause  not  within  the  company's  power 
to  prevent,  is  allowed  as  aditional  free  time. 

(b)  Filing  claims  for  delays — Claims  for  delays  in  ship- 
ments moving  over  more  than  one  line  must  be  filed  with  the 
originating  terminal  line,  and  if  that  line  denies  responsibility 
for  the  delay  or  any  part  thereof,  it  must  report  within  10 
days  to  the  claimant  all  the  particulars  of  the  movement  over 
its  own  line ;  and,  if  it  appears  from  such  report  that  the  delay 
or  part  thereof  occurred  on  some  other  line  or  lines,  the  claim- 
ant may  file  a  seperate  claim  or  claims  against  such  other  line 
or  lines  (who  must  report  within  10  days  to  complainant), 
and  may  recover  from  the  line  or  lines  found  to  be  responsible, 
the  amount  or  amounts  due  under  these  rules,  or  any  of  them. 

(c)  Time  for  switching  out-going  freight;  penalty  for 
delay — ^When  freight  has  been  loaded  into  a  car  on  a  track 
witlun  the  switching  limits  of  two  or  more  carriers  at  and 
around  a  junction  point,  and  is  forwarded  in  the  same  car 
to  a  point  within  such  switching  limits  on  or  reached  by  way 
of  the  road  of  any  other  carrier  than  that  which  places  the 
car  for  loading,  24  hours  must  be  allowed  each  carrier  over 
whose  road  such  freight  is  transported,  computing  from  the 
time  at  which  instructions  for  such  movement  are  given  to  the 
first  carrier.  If  destination  is  beyond  such  switching  limits. 
Rule  II  will  govern  the  movement  over  the  road  by  which  the 
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car  passes  out  of  the  switching  limits,  beginning  with  the  time 
at  which  it  receives  the  car  from  its  connecting  road. 

If  the  car  contains  freight  for  various  destinations  beyond 
the  switching  limits  of  any  one  of  the  carriers  and  is  re-handled 
at  a  depot  of  such  carrier  before  forwarding  beyond  such  lim- 
its, this  rule  is  to  be  effective  as  to  such  carrier  from  the  time 
that  the  goods  are  unloaded  from  the  car  in  which  received. 

For  failure  to  comply  with  the  terms  of  this  section,  the 
offending  carrier  or  carriers  shall  pay,  either  to  the  shipper 
or  his  assignee  in  writing,  having  a  substantial  interest,  $2 
per  car  per  day,  or  fraction  thereof,  for  the  first  4  days,  and  $5 
per  day  thereafter:  (Rule  II,  "Car  Service  Section,"  p  25.) 

(3)  Notice  to  consignee  of  arrival;  penalty  for  failure — 
A  railroad  or  transportation  company  must,  within  24  hours 
after  arrival  of  shipments,  give  notice  by  mail  or  otherwise, 
to  consignee,  of  the  arrival,  such  notice  to  contain  car  initials 
and  number,  point  of  shipment,  contents  and  if  transferred  in 
transit,  the  initial  and  number  of  original  car.  For  a  failure 
herein  the  company  forfeits  and  pays,  either  to  the  consignee 
or  his  assignee  in  writing,  having  a  substantial  interest,  $2 
per  car  per  day  or  fraction  thereof  for  the  first  four  days,  and 
$5  per  day  thereafter,  on  all  carload  shipments,  and  2  cents  per 
100  pounds  per  day  or  fraction  thereof,  on  freight  in  less 
than  carloads,  minimum  charge  of  10  cents  for  any  one 
package,  after  the  expiration  of  24  hours. 

This  rule  is  applicable  also  to  steamboat  and  steamship 
lines,  in  cases  of  shipments  to  Richmond,  Alexandria,  Fred- 
ericksburg, Petersburg,  Norfolk,  Portsmouth,  Newport  News, 
Hampton,  Smithfield,  City  Point,  West  Point,  Suffolk ;  and  no 
wharfage,  storage  or  demurrage  charges  are  to  be  made  on 
shipments  arriving  by  water  at  other  points.  Rule  III  "Car 
Service  Section,"  p.  27. 

(4)  Time  for  unloading  freight  at  depots^  or  placing 
loaded  cars  on  tracks^  penalty  for  failure — (a)  A  railroad  or 
transportation  company  must  deliver  freight  at  their  depots  or 
warehouses,  or,  in  case  of  shipments  for  track  delivery  on  their 
own  lines  or  a  private  siding  used  in  connection  therewith, 
must  place  loaded  cars  at  an  accessible  place  for  unloading, 
within  24  hours  after  their  arrival,  computing  from  7  a.  m. 
next  day,  unless  withheld  for  any  reason  for  which  the  con- 
signee is  responsible.    But  carload  shipments  for  track  deliv- 
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ery  at  local  stations  having  not  more  than  one  team  track,  must 
be  placed  at  an  accessible  point  for  unloading  by  the  conductor 
on  the  train  on  which  the  car  arrives.  The  consignee  or  his  as- 
signee in  writing,  having  a  substantial  interest,  is  paid  $2  per 
car  per  day  or  fraction  thereof  for  the  first  4  days,  and  $5  per 
day  thereafter. 

(b)  Carload  freight,  or  freight  taking  track  delivery, 
if  delivered  within  yard  limits  of  a  carrier  other  than  that 
over  whose  road  such  freight  arrived,  shall  be  switched  to  the 
road  of  such  other  carrier  within  24  hours  from  the  time  so 
ordered  after  arrival  at  destination  (settlement  of  charges  and, 
when  necessary,  surrender  of  bill  of  lading  having  been  ac- 
complished) ;  such  other  carrier  shall  place  such  freight  for 
unloading  'v^ithin  24  hours  after  receiving  it.  If  switching  by 
more  than  two  carriers  is  involved,  24  hours  shall  be  allowed 
for  each  carrier  participating.  When  such  a  car  is  refused  by 
any  carrier  by  which  it  is  to  be  switched  because  out  of  order 
by  reason  of  defective  air-brakes  or  absence  of  air-brakes,  then 
the  carrier  having  possession  thereof  shall  forthwith  make 
the  necessary  repairs  or  transfer  the  lading  to  a  proper  car 
and  the  time  thus  properly  consumed,  not  exceeding  48  hours 
may  be  added  to  the  time  allowed  for  the  movement. 

For  failure  to  comply  with  the  terms  of  this  section 
the  offending  carrier  or  carriers  shall  pay  either  to  the  con- 
signee or  his  assignees  in  writing,  having  a  substantial  interest, 
the  sum  of  $2  per  car  per  day  for  each  of  the  first  4  days  or 
fraction  of  a  day,  and  $5  per  car  per  day  for  each  succeeding 
day  or  fraction  thereof  for  such  delay. 

(c)  Should  a  consignee  request  that  a  car  containing  a 
shipment  be  weighed  on  track  scales  after  notice  of  arrival 
thereof  is  given,  at  a  place  where  there  are  such  scales,  the  rail- 
road company  performing  this  service  shall  be  allowed  addi- 
tional free  time  therefor  of  36  hours,  if  that  company  has 
already  placed  the  car  for  unloading,  or  24  hours  if  it  has  not 
already  so  placed  the  car.  (Rule  IV.  "Car  Service  Section," 
p.  27.) 

DEMURRAGE  RULES 

(6)  CaT%  subject  to  rules — Cars  of  either  railroad  or  pri- 
vate ownership,  held  for  or  by  consignors  or  consignees  for 
loading,  unloading,  forwarding  directions  or  for  any  other 
purpose  (including  cars  held  for  loading  company  material. 
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unless  the  loading  is  done  by  the  railroad  for  which  the  mate- 
rial is  intended  and  on  its  tracks)  are  subject  to  these  demur- 
rage rules,  except  as  follows : 

(a)  Cars  under  load  with  company  material  for  use  of 
and  consigned  to  the  railroad  in  whose  possession  the  cars  are 
held. 

(b)  Cars  under  load  with  live  stock.  This  exemption 
does  not  include  cars  held  for  or  by  shippers  for  loading  live 
stock.   Live  poultry  will  not  be  considered  as  live  stock. 

(c)  Empty  cars  placed  for  loading  coal  at  coal  mines, 
coal  mine  sidings,  coal  washers  or  coke  at  coke  ovens  and  such 
cars  under  load  with  coal,  at  such  mines,  mine  sidings  or  coal 
washers,  or  with  coke  at  coke  ovens.  This  exemption  applies 
only  at  mines,  coal  washers  and  ovens,  which  are  subject  to  car 
distribution  rules  in  lieu  of  demurrage  rules. 

(d)  Private  care  on  private  tracks  when  the  ownership 
of  the  car  and  track  is  the  same.  (See  (9)  and  (13),  below.) 

(A  private  track  is  a  track  outside  of  carrier's  right  of 
way,  yard  and  terminals,  and  of  which  the  carrier  does  not 
own  either  the  rails,  ties,  roadbed,  or  right  of  way ;  or  a  track 
or  a  portion  of  a  track  which  is  devoted  to  the  purposes  of  its 
user  either  by  lease  or  written  agreement.) 

Empty  private  cars  stored  on  railroad  or  private  tracks, 
including  such  cars  sent  by  the  owner  to  a  shipper  for  loading, 
provided  the  cars  have  not  been  placed  or  tendered  for  load- 
ing on  the  orders  of  a  shipper.  See  (10) ,  (D) ,  below.  Rule  I. 
"Demurrage  Rules  Section,"  p.  4.) 

(6)  Free  time  allowed — (A)  48  hours  (some  roads  have 
recently  allowed  7  days  or  longer  time)  free  time  will  be  al- 
lowed for  loading  all  commodities,  and  48  hours  free  time 
will  be  allowed  for  unloading  all  commodities,  except  fertili- 
zers, hay,  straw,  coal,  coke,  brick  and  lumber  in  covered  cars 
and  the  following  articles  in  bulk :  meat,  potatoes,  grain,  grain 
products,  glass  bottles,  cotton  seed,  cotton  seed  bulbs,  which 
commodities  will  be  allowed  72  hours  free  time;  but  when  held 
to  complete  loading  or  to  partly  unload,  24  hours,  unless  other- 
wise provided  below. 

^^Loading^^  includes  the  furnishing  of  forwarding  direc- 
tions on  outbound  cars. 

^^UrdoaMng^^  includes: 

(a)  Surrender  of  bill  of  lading  on  shipments  billed  ^^ 
order."  ,  I 
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(b)  Payment  of  lawful  freight  charges  when  required 
prior  to  delivery  of  the  car. 

(c)  Furnishing  of  a  ^turn-over"  order  (an  order  for 
delivery  to  another  party)  after  car  has  been  placed  for  deliv- 
ery and  no  additional  movement  of  the  car  is  made. 

When  the  same  car  is  both  unloaded  and  reloaded, 
each  transaction  will  be  treated  as  independent  of  the  other. 
This  will  also  apply  to  industries  performing  their  own  switch- 
ing service,  in  which  case  the  industry  must  notify  the  carrier 
date  and  time  car  was  unloaded. 

When  a  car  held  for  loading  or  unloading  is  moved  by 
railroad  or  private  power  to  another  point  in  the  same  yard 
or  industry  to  complete  loading  or  unloading,  the  prescribed 
free  time  will  be  allowed,  except  that  when  the  carrier  makes 
a  charge  for  such  movement  the  time  incident  thereto  shall  not 
be  computed  against  the  car.    (See  (11),  N.  2,  below.) 

If  a  consignee  wishes  his  car  held  at  any  break-up  yard 
or  a  hold-yard  before  notification  and  placement,  such  car  will 
be  subject  to  demurrage.  That  is  to  say,  the  time  held  in  the 
break-up  yard  will  be  included  within  the  forty-eight  hours  of 
free  time.  If  he  wishes  to  exempt  his  car  from  the  imposi- 
tion of  demurrage  he  must  either,  by  general  orders  given  to 
the  carrier  or  by  specific  orders  as  to  incoming  freight,  notify 
the  carrier  of  the  track  upon  which  he  wishes  his  freight  placed 
in  which  event  he  will  have  the  full  forty-eight  hours  free 
time  from  the  time  when  the  placement  is  made  upon  the  track 
designated.  This  applies  except  when  in  conflict  with  (a)  be- 
low. 

(B)     24  hours  free  time  will  be  allowed: 

(a)  When  cars  are  held  for  reconsignment,  diversion  or 
reshipment  or  held  in  transit  on  order  of  consignor,  consignee 
or  owner.    (This  does  not  apply  in  case  of  (c)  below.) 

The  term  "diversion"  or  "reconsignment"  will  be  applied 
as  defined  in  the  reconsignment  tariffs  of  this  carrier,  except 
that  under  this  rule  when  a  car  is  placed  for  delivery  at  des- 
tination a  'H;urnover"  (or  arder  for  delivery  to  another  party) 
which  does  not  involve  an  additional  movement  of  the  car  is 
not  a  reconsignment.    (See  (A)  above.) 

A  reshipment  is  the  awaking  of  a  new  contract  by  which 
under  a  new  rate  the  original  lading,  without  being  un- 
loaded, is  forwarded  in  the  same  car  to  another  destination. 
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(b)  When  cars,  destined  for  delivery  to  or  for  farwarding 
by  a  connecting  line,  are  held  under  tariff  regulations  for  sur- 
render of  bill  of  lading  or  payment  of  lawful  freight  charges. 

(c)  When  cars  are  held  in  transit  and  placed  for  inspec- 
tion or  grading,  including  reconsignment  or  other  disposition 
orders.  At  stations  where  grain  and  hay  must  be  inspected  or 
graded,  the  consignee  agr^ng  with  the  carrier  in  writing 
for  file  at  the  station,  to  accept  the  bulletining  of  the  cars  as 
due  and  adequate  notice  of  arrival,  the  bulletins  must  be 
posted  by  9  A.  M.  of  each  day,  showing  the  previous  24  hours 
receipts,  and  the  free  time  (24  hours)  is  to  be  calculated  from 
the  first  7  A.  M.,  thereafter.  Where  there  is  no  agreement 
for  bulletining  of  cars,  the  free  time  must  be  calculated  from 
the  first  7 :00  A.  M.,  after  the  day  on  which  notice  of  arrival 
is  sent  or  given  to  the  consignee. 

(d)  Except  as  otherwise  provided  in  (A),  above,  when 
cars  are  held  to  complete  loading,  or  to  partly  unload. 

(When  a  car  held  for  unloading  is  partly  unloaded  and 
partly  reloaded,  48  hours'  free  time  will  be  allowed  for  the 
entire  transaction.) 

(d)  On  cars  containing  freight  in  bond  for  Customs  en- 
try and  Government  inspection. 

(C)  Cars  containing  freight  for  transshipment  to  ves- 
sel will  be  allowed  such  free  time  at  the  port  as  may  be  pro- 
vided in  the  tariffs  of  the  indiindual  carriers  lawfully  on  file 
with  the  Interstate  Commerce  Commission. 

(D)  A  consignee  or  consignor,  located  five  miles  or 
more  from  a  depot,  and  whose  freight  is  destined  to  or  from 
his  place  of  business,  or  residence  so  located,  shall  not  be  sub- 
ject to  storage  or  demurrage  charges  allowed  in  these  rules, 
until  sufficient  time  has  elapsed  after  notice  for  said  consignee 
or  consignor  to  remove  or  load  his  goods  by  the  exercise  of 
ordinary  diligence.  The  time  limit  for  loading  or  imloading 
shall  not  exceed  four  days.  Claims  must  be  filed  with  the  car- 
rier's agent  within  thirty  days  after  date  on  which  demurrage 
bill  is  rendered.  (Rule  IT.    "Demurrage  Rules  Section,"  p.  6). 

(7)  Computing  time — (In  computing  time,  Sundays  and 
legal  holidays  (National,  State  and  Municipal),  but  not  half 
holidays  will  be  excluded,  except  as  otherwise  provided  in 
(13),  (A),  below.  When  a  legal  holiday  falls  on  Sunday  the 
following  Monday  will  be  excluded.) 
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(A)  On  cars  held  for  loading,  time  will  be  computed 
from  the  first  7:00  A.  M.  after  placement  on  public  delivery 
tracks  and  without  notice  of  placement,  but  if  not  placed 
within  24  hours  after  7  KK)  A.  M.,  of  the  day  for  which  order- 
ed, time  will  be  computed  from  7:00  A.  M.  after  the  day  on 
which  notice  of  placement  is  sent  or  given  to  consignor.  (See 
(10),  below.) 

( B )  ( 1 )  On  cars  held  for  orders,  surrender  of  bill  of  lad- 
ing or  payment  of  freight  charges,  whether  such  cars  have  been 
placed  in  position  to  unload  or  not,  time  will  be  computed 
from  the  first  7:00  A.  M.  after  the  day  on  which  notice  of 
arrival  is  sent  or  given  to  the  consignee  or  party  entitled  to 
receive  same.     (See  (8)  below.) 

(The  time  between  receipt  of  order  and  placement  of 
car  (not  to  include  the  time  attributable  to  the  act  or  neglect 
of  consignor  or  consignee)  will  be  deducted  from  the  total 
detention  to  the  car.) 

(2)  Orders  for  disposition  or  reconsignment,  when 
mailed,  wired  or  otherwise  transmitted  by  the  reconsignor  to 
agent  of  the  carrier  at  point  where  cars  are  held,  or  to  the 
agent  of  any  carrier  named  in  the  bill  of  lading  contract  or  par- 
ticipating in  the  transportation  transaction,  unless  otherwise 
provided  by  tarff,  will  release  cars  at  7:00  A.  M.,  of  the  date 
such  orders  are  received  by  any  such  agent,  provided  they  are 
sent  or  given  prior  to  the  date  received.  Such  orders  mailed, 
wired  or  otherwise  transmitted  and  received  the  same  date, 
will  release  cars  at  the  hour  the  orders  are  received  by  any 
such  agent.  Date  of  mailing  to  be  determined  by  the  post- 
mark. 

(When  order  releasing  a  car  is  sent  to  this  carrier  by 
United  States  mail  and  the  order  is  not  received  by  the  ad- 
dressee,  the  car  shall  be  considered  released  as  of  the  date  the 
order  should  have  been  delivered,  provided  proof  is  furnished 
by  the  claimant  that  the  order  was  deposited  in  the  United 
States  mail  properly  stamped  and  addressed  on  the  date 
claimed. 

(C)  (1)  On  cars  held  for  unloading  except  as  other- 
wise provided  in  section  B,  paragraph  1,  of  this  rule,  time  will 
be  computed  from  the  first  7 :00  A.  M.  after  placement  on  pub- 
lic delivery  tracks,  and  after  the  day  on  which  notice  of  ar- 
rival is  sent  or  given  to  consignee  or  party  entitled  to  receive 
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same.  If  car  is  not  placed  within  24  hours  after  notice  of  ar- 
rival has  been  sent  or  given,  time  will  be  computed  from  the 
first  7  A.  M.  after  the  day  on  which  notice  of  placement  has 
been  sent  or  given  to  the  consignee  or  party  entitled  to  re- 
ceive same.    (See  (8),  (A)  and  (D),  below.) 

(2)  On  cars  subject  to  Rule  5  (see  (9),  (B),  (2),  be- 
low), time  will  be  computed  from  the  first  7KK)  A.  M.  after 
the  day  on  which  notice  as  required  by  Rule  5,  (see  (9),  (B), 
(1),  below),  is  sent  or  given  to  the  consignee  or  party  entitled 
to  receive  same. 

(D)  On  cars  to  be  delivered  on  other  than  public  de- 
livery tracks,  time  will  be  computed  from  the  first  7  KK)  A.  M. 
after  actual  or  constructive  placement  on  such  tracks.  Time 
computed  from  actual  placement  on  cars  placed  at  exactly  7  KM 
A.  M.,  will  begin  at  the  same  7  K)0  A.  M.,  actual  placement  to 
be  determined  by  the  precise  time  the  engine  cuts  loose.  (See 
(8),  (C),  and  (9)  and  (10),  below.) 

(Note:  (1)  "Actual  Placement"  is  made  when  a  car 
is  placed  in  an  accessible  position  for  loading  or  unloading  or 
at  a  point  previously  designated  by  the  consignor  or  consignee. 
If  such  placing  is  prevented  from  any  cause  attributable  to 
consignor  or  consignee  and  car  is  placed  on  the  private  or 
other-than-public-delivery  track  serving  the  consignor  or  con- 
signee, it  shall  be  considered  constructively  placed  without 
notice. 

(2)  Any  railroad  track  or  portion  thereof  assigned  for 
individual  use  will  be  treated  as  "other-than-public-delivery 
track." 

(E)  On  cars  to  be  delivered  on  interchange  tracks  of 
industrial  plants  performing  the  switching  service  for  them- 
selves or  other  parties,  time  will  be  computed  from  the  first 
7:00  A.  M.  after  actual  or  constructive  placement  on  such 
interchange  tracks  until  return  to  the  same  or  another  inter- 
change track.  Time  computed  from  the  actual  placement  on 
cars  placed  at  exactly  7 :00  A.  M.  will  begin  at  the  same  7 :00 
A.  M. ;  actual  placement  to  be  determined  by  the  precise  time 
the  engine  cuts  loose.  (See  (8),  (C),  and  (9)  and  (10),  above.) 
Cars  returned  loaded  will  not  be  recorded  released  until  neces- 
sary billing  instructions  are  furnished. 

Where  two  or  mope  parties  take  delivery  from  the  same 
interchange  track,  or  where  the  carrier  uses  the  interchange 
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track  for  other  cars,  or  where  the  interchange  track  is  not  ad- 
jacent to  the  plant  and  the  industry  uses  the  carrier's  tracks  to 
reach  same,  a  notice  of  placement  shall  be  sent  or  given  to 
the  consignee  and  time  will  be  computed  from  the  first  7:00 
A.  M.  thereafter.  (Bule  III.  "Demurrage  Rules  Section," 
p.  7.) 

(8)  Notification — (A)  Notice  of  arrival  shall  be  sent  or 
given  consignee  or  party  entitled  to  receive  same  by  this  car- 
rier's agent  in  writing  or,  in  lieu  thereof,  as  otherwise  agreed 
to  in  writing  by  this  carrier  and  consignee,  within  24  hours 
after  arrival  of  car  and  billing  at  destination  (see  (7)  above) 
such  notice  to  contain  car  initials  and  number,  point  of  ship- 
ment, contents,  and  if  transferred  in  transit,  the  initial  and 
number  of  original  car.  When  address  of  consignee  does  not 
appear  on  billing,  and  is  not  known,  the  notice  of  arrival  must 
be  deposited  in  the  United  States  mail  enclosed  in  a  stamped 
envelope  bearing  return  address,  same  to  be  preserved  on 
file  if  returned.  An  impression  copy  shall  be  retained,  and 
when  notice  is  sent  or  given  on  a  postal  card  the  impression 
shall  be  of  both  sides.  (See  (7),  (B)  and  (C)  above).  In 
case  a  car  subject  to  Rule  3  (see  (7),  (C),  above)  is  not  placed 
on  public  delivery  track  within  24  hours  after  notice  of  ar- 
rival has  been  sent  or  given,  notice  of  placement  shall  be 
sent  or  given  to  consignee. 

(When  owner  requests  that  original  point  of  shipment 
be  omitted  on  reconsigned  cars,  this  information  shall  not 
be  shown  on  notice  of  arrival  at  destination.) 

(B)  When  cars  are  ordered  stopped  in  transit  notice 
shall  be  sent  or  given  the  party  ordering  the  cars  stopped 
upon  arrival  of  cars  at  point  of  stoppage. 

(C)  Delivery  of  cars  upon  other-than-public-delivery 
tracks  or  upon  industrial  interchange  tracks,  or  written  notice 
sent  or  given  to  consignee  or  party  entitled  to  receive  same, 
of  readiness  to  so  deliver,  will  constitute  notification  to  con- 
signee.   (See  (12),  (D),  (1),  (b),  below.) 

(D)  In  all  cases  where  any  part  of  the  contents  of  a 
car  has  been  removed  by  the  consignee  prior  to  the  sending 
or  giving  of  required  notice,  such  removal  shall  be  considered 
as  notice  of  arrival. 

(£),  (1)  When  carload  freight  is  refused  at  destination, 
notice  pf  such  refusal  shall,  within  24  hours  thereafter,  be 
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sent  by  wire  to  consignor,  when  known,  at  his  expense  or 
when  not  known,  to  agent  at  point  of  shipment,  who  shall  be 
required  promptly  to  notify  the  shipper  if  known. 

(2)  (a)  When  unclaimed  perishable  carload  freight 
has  not  been  disposed  of  within  two  days  from  the  first  7  K30 
A.  M.  after  the  day  on  which  notice  of  arrival  has  been  sent 
or  given  to  consignee,  notice  to  that  effect  shall  be  sent  by 
wire  as  provided  in  (1)  of  this  section. 

(b)  When  other  carload  freight  is  unclaimed  within 
five  days  from  the  first  7 :00  A.  M.  after  the  day  on  which  no- 
tice of  arrival  has  been  sent  or  given  to  the  consignee,  a  no- 
tice to  that  effect  shall  be  sent  by  wire  as  provided  in  (1)  of 
this  section.  (See  (12),  (D),  (4),  below.)  (Rule  IV.  "De- 
murrage Rules  Section,"  p.  9.) 

(9)  Placing  ran  for  tniloading — (Under  this  rule  the 
time  of  movement  between  hold  point  and  destination,  and  any 
other  time  for  which  the  carrier  is  responsible  will  not  be 
computed  against  the  consignee.) 

(A)  (1)  When  delivery  of  a  car  consigned  or  ordered 
to  an  industrial  interchange  track  or  to  other-than-public-de- 
livery  track  cannot  be  made  on  account  of  the  inability  of 
the  consignee  to  receive  it,  or  because  of  any  other  condition 
attributable  to  the  consignee,  such  car  will  be  held  at  desti- 
nation or,  if  it  cannot  reasonably  be  accommodated  there,  at 
the  nearest  available  hold  point,  and  written  notice  that  the 
car  is  held  and  that  this  carrier  is  unable  to  deliver  will  be 
sent  or  given  to  the  consignee.  This  will  be  considered  con- 
structive placement     (See  (7),  (D)  and  (E),  above.) 

(2)  On  a  car  to  be  delivered  to  a  switching  line  for 
final  delivery  and  which  consignee  located  on  switching  line  is 
unable  to  receive  and  which  for  that  reason  the  switching  line 
is  unable  to  receive  from  this  carrier,  notice  will  be  sent  or 
given  the  switching  line  showing  point  of  shipment,  car 
initials  and  numbers,  contents  and  consignee  and  if  trans- 
ferred in  transit  the  initials  and  number  of  the  original  car. 

(8)  When  this  carrier  is  the  switching  line  and  under 
conditions  set  forth  in  (1)  is  unable  to  receive  cars  from  a  con- 
necting line  at  destination  for  delivery  within  switching  limits, 
upon  receipt  of  notice  from  connecting  line  it  will  notify  the 
consignee  and  put  such  cars  under  constructive  placement. 
(See  (7),  (C),  above.) 
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(B)  (1)  When  delivery  cannot  be  made  on  specially 
designated  public-delivery  tracks,  on  account  of  such  tracks 
being  fully  occupied,  or  from  other  causes  beyond  the  control 
of  this  railroad,  notice  shall  be  sent  or  given  the  consignee 
in  writing  or,  in  lieu  thereof,  as  otherwise  agreed  to  in  writ- 
ing that  delivery  will  be  made  at  the  nearest  available  point 
to  the  consignee,  naming  the  point.  Such  delivery  shall  be 
made  unless  the  consignee  shall  before  delivery  inaicate  a 
preferred  available  point,  in  which  case  the  preferred  delivery 
will  be  made. 

(2)  In  the  event  consignee  or  party  entitled  to  receive 
shipment  serves  notice  upon  this  railroad  of  refusal  to  ac- 
cept delivery  at  the  point  named  in  notice  sent  or  given  accord- 
ance with  Paragraph  1,  the  car  will  be  held  awaiting  oppor- 
tunity to  deliver  on  the  specially  designated  track  subject  to 
Rule  3.  (See  (7),  (C),  (2),  above.)  (Rule  V."Demurrage 
Rules  Section,"  p.  10.) 

(10)  Cars  for  loading — (A)  Cars  for  loading  will  be 
considered  placed  when  such  cars  are  actually  placed  or  held 
on  orders  of  the  consignor.  In  the  latter  case  the  agent  must 
send  or  give  the  consignor  written  notice  of  all  cars  which  he 
has  been  unable  to  place  because  of  condition  of  the  other- 
than-public-delivery  track  or  because  of  other  conditions  at- 
tributable to  the  consignor.  This  will  be  considered  construc- 
tive placement.    (See  (7),  (D),  and  (E)  above.) 

(B)  When  empty  cars  placed  on  orders  are  not  used 
in  transportation  service,  demurrage  will  be  charged  from 
the  first  7 :00  *A.  M.  after  actual  or  constructive  placement  un- 
til released,  with  no  free  time  allowance. 

(C)  ,  (1)  "  Cars  received  from  a  switching  line  and 
held  by  this  railroad  for  forwarding  directions  are  subject 
to  demurrage  charges  from  the  first  7:00  A.  M.  after  they 
are  received,  until  proper  forwarding  directions  are  furnish- 
ed, with  no  free  time  allowance  and  without  notice,  except 
that  cars  received  between  4:00  P.  M.  and  7:00  A.  M.  will 
not  be  subject  to  demurrage  if  forwarding  directions  are 
received  prior  to  the  following  12:00  noon. 

(2)  Private  cars  which  have  been  loaded  on  the  tracks 
of  their  owners,  received  from  such  tracks  and  held  by  this 
railroad  for  forwarding  directions,  are  subject  to  demurrage 
charges  from  the  first  7:00  A.  M.,  after  they  are  received 
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until  proper  forwarding  directions  are  furnished,  with  no 
free  time  allowance  and  without  notice. 

(D)  If  an  empty  car  is  appropriated  without  being  or- 
dered it  shall  be  considered  as  having  been  ordered  and  act^ 
ually  placed  at  the  time  so  appropriated.  If  not  loaded  out- 
bound, such  car  is  subject  to  (B)  of  this  rule.  (Rule  VI. 
^'Demurrage  Rules  Section,"  p.  11.) 

(11)  Demurrage  charged.  (A)  On  cars  not  subject  to 
Rule  9  (see  13,  below) :  After  the  expiration  of  free  time  al- 
lowed, the  following  charges  per  car  per  day,  or  fraction 
of  a  day,  will  be  made  until  car  is  released :  For  each  of  the 
first  four  days,  $2.00;  for  each  succeeding  day,  $5.00. 

(B)  The  charges  on  cars  subject  to  average  agreement 
are  set  forth  in  Rule  9  (see  (13)  below). 

(NOTE:  (1)  When  through  no  fault  of  the  consignor 
or  consignee,  the  lading  of  a  car  is  transferred  by  a  carrier 
into  two  or  more  cars,  or  when  two  small  cars  are  furnished 
by  a  carrier  in  lieu  of  one  large  car  ordered  by  the  shipper, 
demurrage  will  be  charged  as  for  one  car  only,  as  long  as  any 
of  such  cars  are  detained  beyond  the  free  time. 

(2)  When  a  car  contains  two  or  more  minimum  carload 
shipments  consigned  to  more  than  one  consignee  at  the  same 
station,  demurrage  will  be  charged  the  same  as  if  the  ship- 
ments had  been  received  in  separate  cars,  and  each  consignee 
will  be  allowed  the  prescribed  free  time  for  unloading,  free 
of  interference  by  the  other  consignee  or  consignees.)  (Rule 
VII.    "Demurrage  Rules  Section,"  p.  12.) 

(12)  Claims — No  demurrage  charges  sha:ll  be  collected 
under  these  rules  for  detention  of  cars  through  causes  named 
below.  Demurrage  charges  assessed  or  collected  under  such 
conditions  shall  be  promptly  cancelled  or  refunded  by  this 
(.•arrier. 

(A) — Weather  interference — 

(A  consignor  or  consignee  shall  not  be  absolved  from  de- 
murrage under  section  (A)  of  this  rule,  if  considering  the 
character  of  the  freight,  others  similarly  situated  and  imder 
the  same  conditions  reasonably  could  and  did  load  or  unload 
cars  during  the  same  period  of  time.) 

(1)  When  the  condition  of  the  weather  during  any  part 
of  the  prescribed  free  time  (or  the  adjusted  free  time  pro- 
vided for  in  section  (B)  of  this  rule)  is  such  as  to  make  it 
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impossible  for  men  or  teams  to  work  at  loading  or  unloading, 
or  impossible  to  place  freight  in  cars  or  move  it  from  cars, 
without  serious  injury  to  the  feright,  or  when,  because  of  high 
water  or  snow  drifts  (see  note)  it  is  impossible,  during 
the  prescribed  free  time^  to  get  to  the  cars  for  load- 
ing or  unloading,  the  free  time  will  be  extended  un- 
til a  total  of  free  time  prescribed  in  Bule  2  (see  (6) 
above),  free  from  such  interference  shall  have  been 
allowed.  No  additional  time  will  be  allowed  unless  claim, 
stating  fully  the  conditions  which  prevented  loading  or  un- 
loading within  the  free  time,  is  presented  in  writing  to  this 
carrier's  agent  within  thirty  days  after  the  date  on  which  de- 
murrage bill  is  rendered.  (The  extension  of  free  time  on  ac- 
count of  high  water  or  snow  drifts  shall  apply  to  other-than- 
public-delivery  tracks  only  when  there  is  disability  of  this 
railroad.) 

(2)  When  the  lading  is  frozen  while  in  transit  so  as  to 
require  more  than  the  prescribed  free  time  to  remove  it 
from  the  car,  the  total  time  actually  expended  by  consignee 
in  heating,  thawing  or  loosening  and  receiving  it  will  be  con- 
sidered as  free  time,  but  no  allowance  will  be  made  for  de- 
tention during  the  time  that  no  effort  is  made  to  unload.  This 
rule  will  not  apply  to  shipments  which  are  tendered  in  a  con- 
dition to  unload.  Under  this  rule,  consignee  shall  not  be 
entitled  to  additional  time,  unless  within  the  prescribed 
free  time,  he  shall  serve  upon  the  carrier's  agent  a  written 
statement  that  the  lading  was  frozen  when  tendered. 

(8)  No  allowance  on  account  of  weather  interference 
shall  be  made  on  cars  subject  to  Rule  6  (see  (10),  (B),  above). 

( B )     Bunching. — 

(1)  Cars  for  loading. — ^When,  by  reason  of  delay  or 
irregularity  in  filling  orders,  cars  are  bunched  and  placed  for 
loading  in  accumulated  numbers  in  excess  of  daily  placing  as 
ordered,  the  shipper  shall  be  allowed  such  free  time  for  load- 
ing as  he  would  have  been  entitled  to  had  the  cars  been  placed 
for  loading  as  ordered. 

(2)  Cars  for  unloading  or  reconsigning. — ^When,  as  the 
result  of  the  act  or  neglect  of  any  carrier,  cars  originating 
at  the  same  point  or  at  intermediate  points,  moving  via  the 
same  route  and  destined  for  one  consignee,  at  one  point,  are 
bunched  at  originating  point  in  transit  or  at  destination,  and 
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delivered  by  this  carrier  in  accumulated  numbers  in  excess 
of  daily  shipments,  the  consignee  shall  be  allowed  such  free 
time  as  he  would  have  been  entitled  to  had  the  cars  not  been 
bunched  but  when  any  car  is  released  before  the  expiration 
of  such  free  time,  the  free  time  on  the  next  car  will  be  com- 
puted from  the  lirst  7:00  A.  M.  following  such  release;  pro- 
vided, however,  no  allowance  will  be  made  unless  claim  is  pre- 
sented in  writing  to  this  railroad's  agent  within  thirty  days 
after  the  date  on  which  demurrage  bill  is  rendered  and  sup- 
ported by  statement  showing  date  and  point  of  shipment  of 
each  car. 

(C)  Demand  of  overcharge, — ^When  this  carrier's  agent 
demands  the  payment  of  transportation  charges  in  excess 
of  tariff  authority. 

(D)  Delayed  or  iviprdper  notice  by  this  railroad. 

(1)  (a)  When  notice  of  arrival  does  not  contain  all 
the  information  specified  in  Rule  4  (see  (10),  (A),  above), 
consignee  shall  not  have  the  right  to  call  in  question  the  suf- 
ficiency of  such  notice,  unless  within  the  prescribed  free  time. 
He  shall  serve  upon  this  carrier^s  agent  a  written  statement  of 
the  omitted  information  required,  in  which  event  the  time  be- 
tween receipt  of  such  statement  and  the  furnishing  of  the 
omitted  information  will  not  be  computed  against  the  con- 
signee. 

(b)  When  the  consignee  makes  request  in  writing  for 
the  name  of  the  consignor,  point  of  shipment  and  (or),  if 
transferred  in  transit,  the  initials  and  number  of  the  original 
car,  to  enable  him  to  identify  the  shipment  in  a  car  placed 
or  tendered  for  delivery  on  other-than-public-delivery  track, 
such  information  will  be  furnished,  but  consignee  shall  not 
be  entitled  to  additional  free  time  unless  such  request  has 
been  served  on  this  carrier's  agent  within  the  prescribed  free 
time,  in  which  event  the  time  between  receipt  of  the  request 
and  compliance  therewith  will  not  be  computed  against  the 
consignee.     (See  (10),  (A),  last  paragraph.) 

(2)  When  claim  is  made  that  a  mailed  notice  has  been 
delayed,  postmark  thereon  shall  be  accepted  as  indicating  the 
date  of  the  notice. 

(3)  When  a  notice  is  mailed  by  this  carrier  on  Sunday, 
a  legal  holiday,  or  after  3  P.  M.  on  other  days  (as  evidenced 
by  the  postmark  thereon)  consignee  shall  be  allowed  five  hours' 
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additional  free  time  provided  he  shall  send  or  give  to  this 
carrier's  agent,  within  the  first  24  hours  of  free  time,  writ- 
ten advice  that  the  notice  had  not  been  received  until  after  the 
free  time  had  begun  to  run ;  in  case  of  failure  on  the  part  of 
consignees  so  to  advise  this  carrier's  agent,  no  additional  free 
time  shall  be  allowed. 

(4)  In  case  of  failure  by  this  carrier  to  send  notice  in 
accordance  with  the  provisions  of  Rule  4  (see  (10),  (E), 
above),  the  consignor  shall  not  be  held  liable  for  demurrage 
charges  between  the  date  the  notice  should  have  been  sent 
and  the  date  it  was  actually  sent 

(E)  Error  of  cmy  carrier  which  prevents  proper  tender 
or  delivery. 

(1)  Under  this  rule  demurrage  will  be  charged  on  the 
basis  of  the  amount  that  would  have  accrued  but  for  such  er- 
ror. This  also  applies  in  the  case  of  constructively  placed  cars 
being  "run-around"  by  actually  placing  recent  arrivals  ahead 
of  previous  arrivals,  but  allowance  will  only  be  made  on  cars 
subject  to  Rule  9  (Rule  VIII.  see  (13),  below)  that  are  held 
beyond  the  fourth  debit  day. 

(F)  Delay  by  U.  S.  Cvstoms. — Such  additional  free  time 
shall  be  allowed  as  has  been  lost  through  such  delay.  ("De- 
murrage Rules  Section,"  p.  12.) 

(13)  Average  agreement. — ^When  the  following  agree- 
ment has  been  entered  into,  the  charge  for  detention  of  cars, 
on  aU  cars  subject  to  demurrage,  held  for  loading  or  unload- 
ing, shall  be  computed  on  the  basis  of  the  average  time  of 
detention  to  all  such  cars  released  during  each  calendar 
month;  such  average  detention  and  charge  to  be  computed  as 
follows : 

(A)  One  credit  will  be  allowed  for  each  car,  released 
within  the  first  24  hours  of  free  time.  After  the  expiration 
of  48  hours'  free  time,  one  debit  per  car  per  day,  or  fraction 
of  a  day,  will  be  charged  for  each  of  the  first  four  days.  In 
no  case  shall  more  than  one  credit  be  allowed  an  any  one  car, 
and  in  no  case  shall  more  than  four  credits  be  applied  in 
cancellation  of  debits  accruing  on  any  one  car.  When  a  car 
has  accrued  four  debits  a  charge  of  $5.00  per  car  per  day,  or 
fraction  of  a  day,  will  be  made  for  all  subsequent  detention 
and  will  apply  on  all  subsequent  Sundays  and  legal  holidays, 
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including  a  Sunday  or  holiday  immediately  following  the  day 
on  which  the  fourth  debit  begins  to  run. 

(B)  Credits  earned  on  cars  held  for  loading  shall  not 
be  used  in  off-setting  debits  accruing  on  cars  held  for  unload- 
ing nor  shall  credits  earned  on  cars  held  for  unloading  be  used 
in  offseting  debits  accruing  on  cars  held  for  loading. 

(C)  Credits  cannot  be  earned  by  private  cars  subjects 
to  rule  1  (see  (5),  (B),  (4),  (a),  above) ,  but  debits  charged 
on  such  private  cars  while  under  constructive  placement  may 
be  off-set  by  credits  earned  on  other  cars. 

(D)  At  the  end  of  the  calendar  month,  the  total  num- 
ber of  credits  will  be  deducted  from  the  total  number  of  debits 
and  $2  per  debit  will  be  charged  for  the  remainder.  If  the 
credits  equal  or  exceed  the  debits  no  charge  will  be  made  for 
the  detention  of  the  cars  and  no  payment  will  be  made  by  this 
carrier  on  account  of  such  excess  of  credits;  nor  shall  the 
credits  in  excess  of  the  debits  of  any  one  month  be  considered 
in  computing  the  average  detention  for  another  month. 

(E)  A  party  who  enters  into  this  average  agreement 
shall  not  be  entitled  to  include  therein  cars  subject  to  Rule  2, 
(see  (6),  (B),  above)  nor  shall  he  be  entitled  to  cancellation 
or  refund  of  demurrage  charges  under  Rule  8.  (See  (12), 
(A),  (1),  and  (B),  above.) 

(F)  A  party  who  enters  into  this  average  agreement 
may  be  required  to  give  sufficient  security  to  this  carrier  for 
payment  of  balances  against  him  at  the  end  of  each  month. 

(O)  An  average  agreement  must  include  all  cars  loaded 
or  unloaded  within  the  jurisdiction  of  the  same  station,  except 
that  when  desired  separate  agreements  may  be  entered  into  for 
each  plant  or  yard  within  the  jurisdiction  of  the  same  station, 
but  in  no  case  can  the  cars  loaded  or  unloaded  within  the 
jurisdiction  of  two  or  more  stations  be  combined  in  one  aver- 
age agreement,  nor  shall  the  cars  loaded  or  unloaded  by  more 
than  one  consignor  or  consignee  be  combined  in  one  average 
agreement,  except  that  the  cars  consigned,  reconsigned,  or  or- 
dered to  a  public  elevator,  warehouse  or  cotton  compress  serv- 
ing various  parties  may  be  combined  in  one  average  agreement. 

The  agreement  may  be  as  follows: 
" — — — Railroad. 

Being  fully  acquainted  with  the  terms,  conditions,  and  ef- 
fect of  the  average  basis  for  settling  for  detention  to  cars 
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as  set  forth  in ,  being  the  car  demurrage 

rules  governing  at  all  stations  and  sidings  on  the  lines  of  said 
railroad,  except  as  shown  in  said  tariff,  and  being  desirous 
of  availing  (myself  or  ourselves)  of  this  alternate  method  of 
settlement  (I  or  we)  do  expressly  agree  to  and  with  the 


^Railroad  that  with  respect  to  all  cars  which 

may,  during  the  continuance  of  this  agreement,  be  handled  for 

{my  or  our)  account  at (Station)   (/  or  we) 

will  fxdly  observe  and  comply  with  all  the  terms  and  condi- 
tions of  said  rules  as  they  are  now  published  or  may  hereafter 
be  lawfully  modified  by  duly  published  tariffs,  and  will  make 
prompt  payment  of  all  demurrage  charges  accruing  there- 
under in  accordance  with  the  average  basis  as  therein  estab- 
lished or  as  hereafter  lawfully  modified  by  duly  published 
tariffs. 

This  agreement  to  be  effective  on  and  after  the 

day  of ,  192 ,  and  to  continue  until  termina- 
tion by  written  notice  from  either  party  to  the  other,  which 
notice  shall  become  effective  on  the  first  day  of  the  month 
succeeding  that  in  which  it  is  given. 

Approved  and  accepted ,  192 ,  by  and 

on  behalf  of  the  above  named  carrier  by ." 

(Bule  IX.    "Demurrage  Rules  Section,"  p.  16.) 

STORAGE   KULE8  SECTION 

(14)  Freight  subject  to  rules. — Freight,  except  as  pro- 
vided in  section  (D)  of  this  rule,  received  for  delivery  or  held 
to  complete  a  shipment  or  for  forwarding  directions,  if  stored 
in  or  on  carrier  premises,  is  subject  to  these  storage  rules. 
Shipments  of  less-than-carload  freight,  loaded  into  or  deliv- 
ered direct  from  cars,  are  subject  to  storage  rules,  but  when 
the  loading  or  unloading  is  done  by  shipper  or  consignee, 
either  as  required  by  classifications  or  tariffs,  or  at  request  of 
shipper  or  consignee,  the  cars  are  subject  to  demurrage  rules 
and  storage  rules  do  not  apply. 

(Freight  which  is  not  liable  to  damage  from  the  ele- 
ments and  which  is  not  ordinarily  handled  through  freight 
houses  may  be  stored  free,  unless  otherwise  provided,  on  the 
vacant  land  of  the  carrier,  pending  shipment,  and  entirely  at 
owner's  risk,  provided  owner  has  previously  been  assigned 
space  as  far  as  available  and  without  distinction.) 
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(A)  Freight  upon  which  the  free  time  allowed  under 
demurrage  rules  has  expired  while  in  cars,  and  subsequently 
unloaded  in  or  on  carrier  premises,  is  subject  to  these  storage 
rules  when  unloaded,  without  free  time  allowance. 

(B)  Carload  shipments  of  explosives  or  other  dan- 
gerous articles,  are  subject  to  both  demurrage  and  storage 
rules.    (See  Rule  6.) 

(C)  Carload  freight,  other  than  explosives  or  other 
dangerous  articles,  held  in  cars  for  delivery  and  subsequently 
unloaded  in  or  on  carrier^s  premises,  is  subject  to  demurrage 
rules  while  in  cars  and  to  these  storage  rules  after  it  is  un- 
loaded. 

If  unloaded  or  reloaded  by  the  carrier  the  actual  cost  of 
the  service  will  be  in  addition  to  the  storage  charge.  (See  (18) 
(C)  below.) 

(D)  Exceptions. — The  rules  and  charges  herein  will  not 
apply  on: 

(1)  Freight  stored  in  warehouses  owned  and  operated 
by  carriers  as  exclusively  storage  warehouses. 

(2)  Export  or  import  freight  at  the  port  of  export  or 
import. 

(3)  Domestic  freight  received  from  or  intended  for  de- 
livery to  ocean  or  lake  vessels  at  the  port  of  transshipment. 

(4)  Freight  subject  to  lighterage  at  seaboard  points. 

(5)  Carload  lots  of  coal,  coke  or  ore.  (Rule  I.  ^'Storage 
Rule  Section,"  p.  17.) 

(15)  Notification — (A)  Notice  of  arrival  shall  be  sent 
to  given  consignee  or  party,  entitled  to  receive  same  by  this 
carrier's  agent,  in  writing  or,  in  lieu  thereof,  as  otherwise 
agreed  to  in  writing  by  this  carrier  and  consignor,  within  twen- 
ty-four hours  after  arrival  of  shipment  and  billing  at  desti- 
nation, such  notice  to  contain  car  initials  and  number,  point 
of  shipment,  contents  and  if  transferred  in  transit,  the  initial 
and  number  of  original  car. 

(B)  ReftLsed  or  unclaimed  freight — (1)  Where  ship- 
ments have  been  plainly  marked  with  the  consignor's  name 
and  address,  preceded  by  the  word  ''from,"  notice  shall  be  im- 
mediately sent  or  given  consignor  of  refusal  of  less-than-car- 
load  shipments.  Unclaimed  less-than-carload  shipments  will 
be  treated  as  refused  after  fifteen  calendar  days  from  the  ex- 
piration of  free  time. 
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(2)  Notice  shall  be  sent  or  given  the  consignor  of  un- 
claimed or  refused  shipments  of  explosives  or  other  dan- 
gerous articles  on  hand  forty-eight  hours,  provided  written 
request  is  received  for  this  information  by  agent  at  point  of 
origin  at  time  of  shipment.  Such  requests  should  be  plainly 
written  on  a  rectangular  piece  of  paper  of  different  color  from 
any  label  required  under  the  Interstate  Commerce  Commis- 
sion's regulations  and  placed  on  the  package  in  close  proximity 
to  such  label  (or  to  name  of  consignee). 

(8)  Where  consignor  requests  that  notice  of  unclaimed 
or  refused  shipments  be  sent  by  telegraph,  this  may  only  be 
done  at  his  expense.     (Rule  II.   "Storage  Rule  Section,"  p. 

17.) 

(16)     Free    tivie    allowed, — (A)     (1)     48    hours'    free 

time  will  be  allowed  on  all  conmiodities,  except  as  otherwise 

provided  in  Rule  V.  (See  (18),  (A),  below),  and  also  except 

the  more  dangerous  explosives,  as  described  in  Rule  VI.  (see 

(19),  (A),  below)  for  the  removal  of  inbound  freight  from 

car  or  carrier's  premises,  or  to  complete  a  carload  shipment  and 

furnish  forwarding  directions  therefor. 

Ewception — ^On  less-than-carload  shipments  consigned  to 
parties  located  at  interior  or  at  non-railroad  points,  the  follow- 
ing allowance  of  free  time  will  be  made  when  hauled : 

Five  miles  and  not  over  20  miles  from  the  station,  5  days. 

Over  20  miles  and  not  over  30  miles  from  the  station,  10 
days. 

Over  30  miles  from  the  station,  15  days. 

(2)  Outbound  less-than-carload  freight  not  accom- 
panied by  proper  shipping  directions  which  will  permit  for- 
warding on  date  received,  will  be  subject  to  storage  charges 
from  the  first  7  KK)  A.  M.  after  receipt  of  the  shipment  with 
no  free  time  allowance. 

(B)     24  hours'  free  time  will  be  allowed. 

(1)  On  less-than-carload  freight  held  to  complete  a 
shipment. 

(2)  On  less-than-carload  freight  held  for  reshipment. 

(3)  On  the  more  dangerous  explosives  (as  described  in 
Rule  6— see  (1&),  (A),  below)  for  removal  of  inbound  freight 
from  car  on  carrier's  premises  or  to  complete  a  carload  ship- 
ment outbound  and  furnish  forwarding  directions  therefor. 

(Outbound    less-than-carload    shipments    of    the    more 


374  COMMON   CARRIERS 

dangerous  explosives  not  accompanied  by  proper  shipping 
directions  which  will  permit  forwarding  on  the  date  received 
will  not  be  accepted.) 

(4)  On  carload  shipments  of  explosives  and  other  dan- 
gerous articles,  reconsigned  or  reshipped  in  the  same  car  re- 
ceived. 

(C)  Freight  for  transshipment  to  vessel  will  be  allowed 
such  full  time  at  the  port  as  may  be  provided  in  the  tariff  of 
the  individual  carriers,  lawfully  on  file  with  the  Interstate 
Commerce  Commission.  (Rule  III.  '^Storage  Bules  Sec- 
tion," p.  18.) 

(17)  Computing  time — (A)  In  computing  time  any 
fractional  part  of  100  pounds  will  be  computed  as  100  pounds 
and  any  fractional  part  of  24  hours  will  be  computed  as  one 
day. 

(B)  In  computing  free  time,  Sundays  and  legal  holi- 
days (National,  State  and  Municipal)  will  be  excluded,  ex- 
cept as  otherwise  provided  in  Rule  6  (see  (19),  below).  When 
a  legal  full  holiday  falls  on  Sunday,  the  following  Monday 
will  be  excluded. 

(C)  On  inbound  freight  held  for  removal  and  on  freight 
held  for  reconsignment  or  reshipment,  time  will  be  computed 
from  the  first  7  ."00  A.  M.  after  day  on  which  notice  of  arrival 
is  sent  or  given  to  consignee. 

(D)  On  outbound  freight,  time  will  be  computed  from 
the  first  7 :00  A.  M.  after  receipt  in  or  on  carrier  premises. 

(E)  On  outbound  carloads  of  explosives  and  other  dan- 
gerous articles  (as  described  in  Rule  6 — ^see  (19),  below), 
time  will  be  computed  from  the  first  7  .*00  A.  M.  after  loading 
is  begun. 

(F)  When  orders  for  freight  held  for  disposition  or  re- 
consignment  are  mailed,  such  orders  will  release  freight  at 
7 :00  A.  M.  of  the  date  orders  are  received  at  the  station  where 
the  freight  is  held,  provided  the  orders  are  mailed  prior  to 
the  date  received,  but  orders  mailed  and  received  on  the  same 
date  release  freight  the  following  7 :00  A.  M. 

(18)  Charges  for  storage  on  freight  other  tJian  explos- 
ives and  other  dangerous  articles. — (A)  (1)  Freight,  except 
automobiles  or  other  self-propelling  vehicles  (but  not  except- 
ing motorcycles  or  bicycle  motor  wheels),  held  in  or  on  car- 
rier's premises  in  excess  of  free  time  allowed,  will  be  subject 
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to  the  following  storage  charges  per  day  or  at  option  of  car- 
rier may  be  sent  to  public  warehouses : 

For  each  of  the  first  five  days,  2  cents  per  100  pounds. 

For  the  sixth  and  each  succeeding  day,  3  cents  per  100 
pounds. 

Minimum  storage  charge  per  shipment  on  freight  held 
beyond  free  time,  five  (5)  days  or  part  thereof,  25  cents;  six 
(6)  days  or  more,  50  cents. 

In  carload-quantities,  not  more  than  twenty  cents  per 
ton  of  two  thousand  pounds  per  day,  or  fraction  thereof, 
but  not  exceeding  $2.00  per  car  per  day  for  each  of  the  first 
four  days  or  fraction  thereof,  and  $5.00  per  car  per  day  for 
each  succeeding  day  or  fraction  thereof. 

(2)  This  rule  shall  apply  also  to  steamboat  and  steam- 
ship companies  unloading  package  freight  in  or  on  carrier's 
premises  at  places  named  in  Rule  III  of  the  ^^Car  Service 
Rules  Section"  herein  (see  (3)  above),  except  72  hours  of 
free  time  shall  be  allowed  instead  of  48  hours. 

(B)  After  expiration  of  free  time,  automobiles  or  other 
self-propelling  vehicles  (except  motorcycles  and  bicycle  motor 
wheels)  will  be  subject  to  a  storage  charge  of  three  (3)  cents 
per  100  pounds,  per  day,  with  a  minimum  charge  of  $1.00 
per  machine  per  day  for  each  of  the  first  five  (5)  days,  and 
$2.00  per  machine  for  each  succeeding  day,  or  at  option  of 
carrier,  may  be  sent  to  public  warehouses. 

(C)  When  carload  freight  is  unloaded  by  the  carrier 
for  the  purpose  of  releasing  needed  equipment,  the  storage 
charge  will  be  the  same  as  would  have  accrued  under  car 
demurrage  rules  had  the  freight  remained  in  the  car.  (See 
(14),  above.)     (Rule  V.    "Storage  Rules  Section,"  p.  20.) 

(19)  Charges  for  storage  on  explosives  and  other  dan- 
gerous  articles, — (1),  (2),  and  (3),  below,  contain  extracts 
from  the  Regulations  Prescribed  by  the  Interstate  Commerce 
Commission : 

(1)  Paragraph  1433  •  •  •  "consignee  must  remove  such 
shipments  from  the  carrier's  property  within  48  hours  after 
notice  of  arrival  at  destination,  Sundays  and  holidays  not  in- 
cluded." 

(2)  Paragraph  1643  (a)  *  •  *  "If  a  shipment  of  explo- 
sives is  not  removed  within  48  hours  after  notice  of  arrival 
at  destination,  it  must  be  disposed  of  by  return  to  the  shipper. 
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or  by  storage  at  the  expense  of  the  owner,  or  by  sale,  or 
when  necessary  to  safety  by  destruction  under  supervision  of 
a  competent  person." 

(3)  Paragraph  1714  •  •  •  ^^consignee  must  remove  such 
shipments  from  the  carrier's  property  within  48  hours  after 
notice  of  arrival  at  destination,  Sundays  and  holidays  not  in- 
cluded." 

Storage  will  be  charged  at  the  following  rates  per  day  of 
24  hours  or  fraction  thereof,  on  explosives  or  other  danger- 
ous articles,  held  in  or  on  railroad  premises,  in  excess  of  free 
time  allowed; 

(A)  On  shipments  of  the  more  dangerous  explosives, 
i.  e.,  low  explosives,  black  powder,  high  explosives,  wet  fulmi- 
nate of  mercury,  blasting  caps,  electric  blasting  caps,  ammuni- 
tion for  cannon  with  explosive  projectiles,  explosive  torpe- 
does, explosive  mines,  explosive  bombs  and  detonating  fuzes; 
on  less  than  carload  shipments  of  such  articles  25  cents  per 
100  pounds  per  day,  with  a  minimum  charge  of  50  cents  per 
shipment. 

On  shipments  of  such  articles  held  in  cars  when  the  load- 
ing or  unloading  is  done  by  shipper  or  consignee,  either  as 
required  by  classification  or  tariffs,  or  at  request  of  shipper  or 
consignee,  $5  per  car  per  day  (Sundays  and  legal  holidays 
excluded)  in  addition  to  the  regular  demurrage  and  track 
storage  charges. 

(B)  On  shipment  of  the  less  dangerous  and  relatively 
safe  explosives,  i.  e.,  ammunition  for  cannon  with  empty  pro- 
jectiles, ammunition  for  cannon  with  sand  loaded  projectiles, 
ammunition  for  cannon  with  solid  projectiles,  ammu- 
nition for  cannon  without  projectiles,  smokeless  powder  for 
cannon,  smokeless  powder  for  small  arms,  common  fireworks, 
special  fireworks,  small  arms  ammunition,  cannon  primers, 
empty  cartridge  bags,  black  powder  igniters,  empty  cartridge 
shells,  primed,  combination  primers,  percussion  fuzes,  time, 
tracer  or  percussion  caps,  combination  fuzes,  safety  fuze,  in- 
stantaneous fuze,  Cordeau  detonant  and  safety  squibs,  or  less- 
than-carload  shipments  of  dangerous  articles  other  than  ex- 
plosives requiring  red,  yellow,  green  or  white  I.  C.  C.  labels, 
on  less  than  carload  shipments  of  such  articles  ten  (10)  cents 
per  100  pounds  per  day  with  a  minimum  charge  of  twenty- 
five  (25)  cents  per  shipment. 
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On  shipments  of  the  less  dangerous  and  relatively  safe 
explosives,  which  under  the  I.  C.  C.  regulations  require 
"INFLAMMABLE"  placards,  or  which  do  not  require  pla- 
cards, and  on  shipments  of  dangerous  articles  other  than  ex- 
plosives which,  under  the  I.  C.  C.  regulations,  require  "IN- 
FLAMMABLE" or  "ACID"  placards,  held  in  cars,  when 
the  loading  or  unloading  is  done  by  shippers  or  consignee, 
either  as  required  by  classification  or  tariffs,  or  at  the  request 
of  shipper  or  consignee,  $2  per  car  per  day  (Sundays  and 
legal  holidays  excluded)  in  addition  to  the  regular  demur- 
rage and  track  storage  charges. 

(The  term  "Carriers'  Premises,"  as  used  in  this  rule  when 
applicable  to  carload  shipments,  shall  embrace  all  tracks 
which  this  carrier  provides  for  its  own  uses  and  purposes ;  and 
also  private  tracks  constructed,  maintained  or  operated  under 
a  written  agreement  by  which  this  carrier  reserves  the  right 
to  use  the  whole  or  any  part  of  them  for  itself  or  others  than 
the  party  with  whom  the  agreement  is  executed.) 

(C)  When  shipments  of  the  "more  dangerous  explo- 
sives" (see  Section  A)  are  not  removed  from  the  carrier's 
premises  by  the  consignee  within  the  legal  limit  (48  hours) 
after  the  first  7:00  A.  M.  following  notice  of  arrival,  the 
most  practicable  of  the  steps  authorized  by  paragraph  1643 
(a)  as  quoted  above,  must  be  taken  to  secure  this  removal. 

When  available,  powder  magazines  not  on  carrier's  prop- 
erty should  be  utilized  for  storage.  (Rule  VI.  "Storage 
Rules  Section,"  p.  20.) 

(20)  Claims  and  cavses  therefor, — ^No  storage  charges 
shaU  be  collected  under  these  rules  for  delays  from  causes 
named  below.  Storage  charges  assessed  or  collected  under 
such  conditions  shall  be  promptly  cancelled  or  refunded  by 
the  carrier. 

(  A )  Weather  interference, — ( 1 )  When  the  condition  of 
the  weather,  during  the  prescribed  free  time,  is  such  as  to 
make  it  impossible  to  remove  freight  from  carrier's  premises 
without  serious  injury  to  the  freight,  the  free  time  shall  be 
extended  until  a  total  of  48  hours  free  from  such  weather  inter- 
ference shall  have  been  allowed. 

(2)  When,  because  of  high  water  or  snow-drifts,  it  is 
impossible  to  remove  freight  from  carrier's  premises  during 
the  prescribed  free  time.  But  (1)  and  (2)  shall  not  absolve  a 
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consignee  from  liability  for  storage  if  others  similarly  situated 
and  under  the  same  conditions  are  able  to  remove  freight. 

(B)  Demand  of  overcharge. — ^When  carrier's  agent  de- 
mands the  payment  of  transportation  charges  in  excess  of 
tariff  authority. 

(C)  Delayed  or  improper  notice  by  carrier, — When 
notice  has  been  sent  or  given  in  substantial  compliance  with 
the  requirements  as  specified  in  these  rules,  the  consignee 
shall  not  thereafter  have  the  right  to  call  in  question  the 
sufficiency  of  such  notice  unless  within  48  hours  from  7:00 
A.  M.  following  the  day  on  which  notice  is  sent  or  given  he 
shall  serve  upon  the  delivering  carrier  a  full,  written  state- 
ment of  his  objections  to  the  sufficiency  of  such  notice. 

(2)  When  claim  is  made  that  a  mailed  notice  has  been 
delayed,  the  postmark  thereon  shall  be  accepted  as  indicating 
the  date  of  the  notice. 

(3)  When  a  notice  is  mailed  by  carrier  on  Sunday,  a 
legal  holiday,  or  after  3  KX)  P.  M.  on  other  days  (as  evidenced 
by  the  postmark  thereon),  the  consignee  shall  be  allowed  five 
hours  additional  free  time,  provided  he  shall  mail  or  send  to 
the  carrier's  agent,  within  the  first  twenty- four  hours  of  free 
time,  written  advice  that  the  notice  had  not  been  received 
until  after  the  free  time  had  begun  to  run.  In  case  of  failure 
on  the  part  of  consignee  so  to  notify  carrier's  agent,  no  addi- 
tional free  time  shaU  be  allowed. 

(4)  In  case  of  failure  by  the  carrier  to  send  or  give 
notice  in  accordance  with  the  provisions  of  Bule  2  (see  (15), 
(B),  above),  no  storage  charges  will  be  assessed  between  the 
date  on  which  the  notice  shall  have  been  sent  or  given  and 
the  date  on  which  it  was  actually  sent  or  given. 

(D)  Carrier* 8  errors  uhich  prevent  proper  tender  or 
''livery. — Thi3  rule  will  not  apply  on  freight  held  on  account 

of  having  been  delayed  or  damaged  in  transit  or  on  freight 
refused  by  consignee  on  account  of  shortage. 

(E)  Delay  by  United  States  Customs, — Such  additional 
free  time  shall  be  allowed  as  has  been  lost  through  such  delav. 
(Rule  Vn.    "Storage  Rules  Section,"  p.  22.) 

§  10.  As  to  stoppage  or  seizure  of  goods  in  traiuitw— 
the  right  to  stop  goods  in  transit  is  the  right  of  a  seller  of 
goods  upon  credit,  to  reclaim  and  take  possession  of  them, 
where    the    insolvency    of    the    buyer    occurs    or    becomes 
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known  after  the  sale.  The  seller  should  give  the  car- 
rier notice  not  to  deliver  the  goods  on  account  of 
the  buyer's  insolvency.  The  right  of  stoppage  in  transit  is 
defeated  by  a  transfer  of  the  bill  of  lading  to  a  bona  fde 
purchaser.  Goods  in  transit  may  be  seized  by  attachment  or 
other  legal  process,  which  of  course,  excuses  their  non-deli- 
very by  the  carrier  to  the  consignee,  unless  indeed  they  have 
been  improperly  seized.  In  case  of  seizure  the  carrier  must 
notify  the  owner.  (See  general  common  law  authorities.) 
§  11.  Unclaimed  freight  or  express.— If  the  company 
have  any  unclaimed  freight,  baggage,  or  express,  not  perish- 
able, for  60  days,  it  may  proceed  to  advertise  and  sell  same  at 
public  auction,  for  transportation  and  storage  charges,  which 
claims  same  within  3  years,  otherwise  it  is  to  be  paid  into  the 
State  Treasury  to  the  credit  of  public  schools.  (Code,  §  3933-4.) 

III.     COMMON  CARRIER  OF  UVR  STOCK 


§  \.  To  receive  and  transport  live  stock;  penalty  (or 
faihire;  injunction.— Every  railroad  company,  upon  payment 
or  tender  of  the  lawful  rates,  must  receive,  transport,  and 
deliver  at  the  termini  of  its  main  and  branch  lines  and  at  in- 
termediate depots,  all  live  stock  delivered  or  offered  in  proper 
condition  to  be  thus  transported,  and  also  receive,  transport, 
and  deliver  in  like  manner,  all  live  stock  delivered  or  offered 
to  it  for  such  purpose  by  any  other  railroad  company;  and 
every  railroad  company  must  at  such  termini  or  stations 
where  it  has  a  freight  depot,  provide  all  necessary  facilities 
for  receiving,  loading,  or  unloading  said  live  stock.  For  a 
violation  hereof  the  company  forfeits  to  the  consignor  or  con- 
signee or  other  injured  party,  from  $50  to  $200  in  addition  to 
actual  damages  sustained  for  every  such  refusal,  to  be  re- 
covered by  motion  or  action :  provided,  that  at  stations  where 
there  are  no  facilities  for  receiving  and  delivering  live  stock 
and  where  the  company  is  required  by  the  preceding  para- 
graph to  receive  live  stock,  30  days  notice  must  be  given 
before  any  stock  is  tendered  for  shipment  in  order  to  ^ve 
time  to  the  company  to  provide  suitable  facilities  for  handling 
the  stock. 

The  company  may  be  restrained  by  injunction  from 
further  violations  of  the  first  paragraph  of  this  section  and 
enjoined  to  obey  the  provisions  thereof.  (Code,  §  4006.)    For 


380  COMMON   CARHtERS 

ft 

when   company  must   water   live   stock   awaiting  shipment. 
See  Acts  1920,  p.  817. 

§  2.  Liabflity  of  cMrriers  of  Bre  stock. — ^A  common  car- 
rier of  live  stock  is  governed  by  the  same  law  as  a  common 
carrier  of  other  goods  (see  division  II.,  above) ;  but  if  the  loss 
or  injury  is  due  to  the  peculiar  nature  and  propensities  of  the 
animals,  the  carrier  is  not  liable  unless  the  loss  or  injury 
could  have  been  prevented  by  the  exercise  of  reasonable  care, 
foresifirht,  or  vigilance.  Carriers  have  been  excused  from 
liability  in  the  following  instances:  Where  a  horse^s  shoes 
were  not  removed,  or  halter  was  attached  to  his  jaw  in  such 
a  manner  as  to  cause  restlessness;  where  the  shipper  loaded 
the  cars  improperly;  where  an  animal  dies  or  is  injured  by 
heat  or  cold,  or  want  of  food,  without  any  negligence  on  the 
carrier's  part;  where  a  horse  kicks  and  kills  another,  the  car 
being  suitable  and  proper  care  being  taken  to  prevent  such 
injuries;  where  a  mule  kicks  through  the  slats  at  the  side  of 
the  car  and  is  killed,  without  the  carrier's  fault;  where  an 
imruly  jack  is  thrown  from  a  ferry-boat,  through  his  own 
restlessness  or  viciousness,  the  ferrymen  being  guilty  of  no 
negligence,  and  the  like. 

Where  the  carrier's  negligence  is  the  primary  cause  of 
the  injury,  though  the  injury  would  not  have  ocrured  but  for 
the  nature  and  propensities  of  the  live  stock,  the  carrier  is 
responsible;  as,  where  hogs  became  heated  from  being  over- 
crowded, and  the  carrier  when  informed  of  the  fact  neglected 
to  apply  water  to  them,  alleging  that  his  pump  was  out  of 
repair;  where,  owing  to  the  wreck  of  a  passenger  train,  a 
carload  of  hogs  was  delayed  twelve  hours  without  beinjr  un- 
loaded or  receiving  attention,  and  injury  resulted  from  "piling 
up"  of  the  animals  or  their  struggling  to  get  to  or  away 
from  the  car  doors,  which  propensity  is  only  exhibited  when 
the  train  is  standing:;  where,  because  of  an  unreasonable  or 
negfligent  delay,  animals  perish  of  cold;  where,  on  leaving 
fl  car  window  open  or  like  neglicrence,  animals  escape ;  and  the 
like  cases.  (See  general  common  law  authorities.) 

Under  the  statute  (Code,  §  3926),  a  common  carrier  of  live 
stock  is  liable  for  loss  or  injury  caused  by  its  negligence  or 
the  negligence  of  any  connecting  line,  as  in  the  case  of  other 
freight;  and  its  liability  cannot  be  waived  or  limited  by  con- 
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tract — not  even  as  to  the  value  of  the  stock.  See  section  8,  of 
division  II.,  above. 

The  carrier  is  bound  to  provide  suitable  cars  and  appli- 
ances for  transporting  live  stock  (having  regard  to  the  char- 
acter or  visciousness  of  the  animal),  and  the  same  must  be 
kept  in  good  order.  (Code,  §  3937.) 

Unless  imposed  upon  the  shipper  by  contract,  it  is  the 
duty  of  the  carrier  to  load  and  unload  live  stock,  feed  and 
water  them,  and  to  care  for  them  generally  during  ship- 
ment, and  for  failure  of  any  duty  in  this  respect  the  carrier 
is  liable.  { 

By  a  Federal  statute,  a  railroad  company  engaged  in 
transporting  cattle,  sheep,  swine,  or  other  animals  from  one 
state  to  another  is  prohibited  from  confining  the  same  in  its 
cars  for  a  longer  period  than  28  consecutive  hours  without 
unloading  the  same  for  a  rest,  water  and  feeding,  for  a  period 
of  at  least  5  consecutive  hours,  unless  prevented  from  doing 
so  by  storm  or  other  accidental  cause.  (U.  S.  Rev.  Stat.,  §§ 
4386-8.)  And  although  a  penalty  of  $100  to  $500  is  imposed 
for  a  violation  of  this  regulation,  yet  the  carrier  is  liable  to 
the  shipper  for  injuries  resulting  to  animals  from  such  viola- 
tion* j^^'^ii^ 

§  3.  As  to  transporting  of  diseased  stock. — See  Code, 
§§  906-20. 

IV.      CARRIER  OF  PASSENGERS 

§  1«  When  ticket  office  and  waiting  room  to  be  opened; 
annoancement  of  stations;  penalty. — Railroad  companies  must 
keep  their  ticket  offices  open  for  the  sale  of  tickets  at  least 
30  minutes  before  the  schedule  time  of  departure  of  trains; 
and  must  open  the  waiting  room  for  passengers  at  least  one 
hour  before  the  schedule  time  of  departure  of  trains,  and 
keep  it  open  and  comfortably  warm  in  cold  weather  until  the 
trains  depart.  They  must  cause  to  be  announced  within  each 
passenger  car,  except  sleeping  cars,  within  a  reasonable  time 
before  its  arrival  at  a  station,  the  name  of  the  station;  and 
at  junctions,  crossings,  and  points  where  trains  leave  at  or 
near  the  same  time  in  different  directions,  they  must  cause 
to  be  announced  in  each  car  the  direction  in  which  such  car 
is  to  go.  A  refusal  or  failure  to  comply  with  this  section  is 
punishable  by  a  fine  of  $10.    (Code,  §  3940.) 

§  2.    Posting  notice  of  delay  of  trains. — In  the  case  of 
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delays,  the  company  must  immediately,  upon  learning  of 
such  delay,  post  in  some  conspicuous  place  at  least  30  minutes 
before  the  schedule  time  of  arrival,  a  true  statement  of  the 
extent  of  such  delay.  A  failure  to  comply  herewith  is  punish- 
able by  a  fine  of  not  over  $20;  but  if  the  company  wilfuUy 
posts  a  false  notice,  the  fine  is  $100.  The  company  is  not 
liable  for  an  erroneous  statement,  unless  wilfully  made. 
(Code,  §  3941.) 

§  3.  Separate  coaches  (or  white  and  colored  persona  on 
steam  cars. — Separate  cars  or  coaches  for  white  and  colored 
passengers  must  be  provided;  or  a  coach  may  be  divided  by 
a  partition  with  door;  and  each  coach  or  compartment  shall 
bear  in  some  conspicuous  place  words  showing  the  race  for 
which  it  is  set  apart.  But  no  difference  or  discrimination 
must  be  made  in  the  quality  of  service.  A  refusal  or  neglect 
to  comply  with  the  foregoing  provisions  is  punishable  by  a 
fine  of  $300  to  $1,000.  (Code,  §  3962-4.) 

Conductors  must  assign  passengers  to  their  respective 
coaches  or  compartments,  they  being  the  judge  of  the  race  in 
case  of  their  refusal  to  disclose;  and  if  a  passenger  refuses 
to  obey,  he  may  be  put  off  the  train,  without  liability  to 
himself  or  company  for  damages  therefor.  A  conductor  re- 
fusing or  failing  herein,  is  punishable  by  a  fine  of  $25  to  $50. 
(Code,  §  3965-6.) 

The  legislature  intended  to  exempt  from  the  foregoing 
provisions,  employees,  nurses,  ofiicers  in  charge  of  prisoners 
or  lunatics,  white  or  colored,  such  prisoners  or  lunatics,  and 
passengers  in  caboose  cars,  Pullman  cars,  and  through  or  ex- 
press trains  doing  no  local  business;  but  the  references  to 
the  sections  of  the  act  are  wrong.     (Code,  §  3968.) 

When  a  coach  or  depaitment  is  filled,  and  no  extra  coaches 
can  be  had,  and  the  increased  number  of  passengers  could 
not  be  foreseen,  the  conductor  may  assign  and  set  apart  a 
portion  of  the  car  or  compartment  assigned  to  one  race  to 
passengers  of  the  other  race.     (Code,  §  3967.) 

The  circuit  and  corporation  courts  of  the  county  or  cities 
have  jurisdiction  of  violations  within  their  respective  limits. 
(Code,  3969.) 

The  State  Corporation  Commission  may  require  the 
establishment  by  transportation  companies  of  separate  wait- 
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ing  rooms  at  all  stations,  wharves,  or  landings  for  the  white 
and  colored  races.  (Code,  §  3716.) 

§  Am  White  and  colored  passengers  to  be  separated  on 
electric  cars.^ — ^This  is  done  by  setting  apart  in  each  car  or 
coach  a  portion  thereof,  or  certain  seats  therein  tor  the  two 
races  respectively.  A  refusal  or  neglect  in  this  respect,  is 
punishable  by  a  line  of  $50  to  $250.  But  no  diiference  or 
discrimination  in  the  quality  of  service  is  allowed.  The 
several  apartments  must  be  reasonably  heated  in  cold  weather. 
The  conductor  or  other  person  in  charge,  when  necessary 
or  proper  for  the  comfort  or  convenience  of  the  passengers, 
may  increase  or  decrease  the  amount  of  space  for  seats 
set  apart  for  either  race ;  but  the  two  races  must  not  sit  beside 
each  other,  until  all  of  the  other  seats  in  the  car  are  occupied, 
and  he  may  require  passengers  to  change  seats  as  often  as  nec- 
essary. For  refusal  or  failure  herein,  he  is  fined  $5  to  $25,  and 
may  be  ejected  from  the  car  and  right  of  way  of  the  company  by 
the  conductor,  motorman,  or  manager  of  the  company,  or  by 
a  police  officer  or  other  conservator  of  the  peace  (and  con- 
ductors  and  motormen  are  special  policemen  and  may  carry 
concealed  weapons  while  on  duty  and  while  going  to  and 
returning  form  their  work,  and  are  the  judge  of  the  race  of 
each  passenger,  where  he  has  failed  to  disclose  his  or  her  race) ; 
and  the  ejected  passenger  is  not  entitled  to  return  of  any 
part  of  his  fare,  and  the  conductor,  manager,  motorman  or 
company  is  not  liable  for  any  lawful  act  done  in  the  enforce- 
ment of  the  foregoing  provision.  The  foregoing  provisions 
do  not  apply  to  employees,  nurses,  or  officers  in  charge  of 
prisoners  or  lunatics.    (Code,  §§  3978-83.) 

§  5.  Vestibule  fronts  for  electric  railways^  wlienw— Elec- 
tric railway  companies  must  use  vestibule  fronts  on  their 
cars  during  November,  December,  January,  February,  March 
and  April ;  but  such  fronts  need  not  be  used  on  open  summer 
cars  during  November  and  April ;  and  they  need  not  close  the 
sides  of  the  vestibules.  A  refusal  or  failure  herein  is  punish* 
able  by  a  fine  of  $10  to  $100.    (Code  §  3977.) 

§  8.  Passenger  train  not  to  be  lighted  with  naptlia» 
etc— See  Code,  §  3975. 

§  7.  Abandonment,  repair,  and  rebuilding  railroad  sta- 
tions; waiting  rooms  and  water  closets^ — ^The  company  can- 
not abandon  a  station  which  has  been  used  for  6  consecutive 
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years,  without  the  written  consent  of  the  State  Corporation 
Commission,  unless  the  station  has  been  abondoned  because 
of  a  change  in  the  location  of  the  railroad;  and  if  a  station 
is  burned  or  otherwise  destroyed  or  becomes  unfit  for  the 
accommodation  of  the  public,  unless  the  same  is  rebuilt,  re- 
paired or  renovated  within  a  reasonable  time,  the  Commis- 
sion may  require  the  company  to  do  so  within  dO  days  after 
notice  to  that  effect.  The  company  must  provide  a  conven- 
ient and  suitable  waiting  room  and  water  closet  or  privies 
at  all  depots  in  cities  and  towns,  and  at  such  other  stations 
as  the  commission  may  require,  and  keep  and  maintain  the 
same  in  decent  order  and  repair.    (Code,  §  3984.) 

§  8.  When  traina  to  atop  before  arrival  at  railroad  croaa« 
iog. — Whenever  railroads  cross  each  other  on  the  same  grade, 
the  trains  must  be  brought  to  a  f uU  stop  at  least  50  feet  before 
getting  to  the  crossing,  except  where  the  crossings  are  regu- 
lated by  derailing  switches,  or  other  safety  appliances,  which 
prevent  collisions  at  crossings,  or  where  a  flagman  is  Kla- 
tioned,  or  a  signal  tower  is  located  and  signals  that  the  trains 
may  cross  in  safety.    (Code,  §  3987.) 

§  9.  CondnctorSy  motonnen,  and  agents  consenrmtora  of 
the  peace;  concealed  wei^iona. — Conductors  of  railroad  trains 
and  station  or  depot  agents  are  conservators  of  the  peace,  and 
have  the  same  power  to  make  arrests  that  justices  have,  on 
board  their  respective  trains  and  on  the  property  of  tlieir 
company  while  on  duty,  or  at  their  respective  places  of 
business.  They  may  cause  any  person  so  arrested  to  be 
detrained  and  delivered  to  the  proper  authorities  for  trial  as 
soon  as  practicable.  Motormen  and  conductors  on  electric 
cars  have  the  powers  of  special  police  on  their  respective  cars, 
and  are  authorized  to  carry  concealed  weapons  while  on  duty, 
and  while  going  to  and  returning  from  their  work.  (Code,  § 
8944.) 

See  also,  section  4,  above. 

The  general  statute  as  to  carrying  concealed  weapons 
provides  that,  among  others,  ''a  conservator  of  the  peace*' 
may  carry  a  concealed  weapon  '^while  in  the  discharge  of  his 
official  duty"  (Code,  §  4534),  and  this  might  be  construed  to 
include  a  conductor  of  a  railroad  train  and  a  depot  agent, 
who  are  "conservators  of  the  peace." 

§  10.    Baggage  of  passengers*— See    Baggage. 
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§  11.  Ruks  and  regvlatioiis^ — ^Under  the  common  law  of 
Virgiiiia,  a  common  carrier  has  the  right  to  make  reasonable 
rules  and  regulations  for  the  conduct  of  its  affairs,  which  are 
binding  upon  passengers  and  the  public  dealing  with  the 
carrier  when  brought  to  their  notice,  provided  they  do  not 
exempt  the  carrier  from  liability  for  negligence,  or  failure 
to  comply  with  obligations  or  duties  imposed  by  law.  So  the 
carrier  may  require  payment  of  fare  in  advance,  exact  more 
money  fare  than  for  a  ticket,  and  the  like.  (See  general  com- 
mon law  authorities.) 

§  12.  Tickets,  transporlatioii,  and  transfers. — ^A  ticket, 
if  not  expressly  non-transferable,  may  be  sold  or  transferred, 
if  a  carrier,  sells  a  ticket  at  a  reduced  rate  under  agreement 
that  it  shall  be  forfeited  if  transferred,  may  take  it  up  as 
forfeited  when  presented  by  another.  A  ticket  stolen  or  fraud- 
ulently obtained  from  the  carrier  may  also  be  taken  up  by 
the  carrier,  even  though  it  be  in  the  hands  of  an  innocent 
purchaser.  The  redemption  of  an  unused  ticket  cannot  be 
demanded.  Conditions  printed  on  back  of  ticket  do  not  bind 
the  purchaser,  unless  he  assents  to  them,  or  the  ticket  pur- 
ports to  be  a  mutual  contract  between  the  parties,  when,  if 
reasonable,  it  will  bind  him.  A  limitation  as  to  the  time  within 
which  a  ticket  is  to  be  used,  printed  or  stamped  upon  the 
face  of  the  ticket,  is  binding.  A  stipulation  in  a  mileage  book 
that  mileage  must  be  detached  by  the  conductor  only,  is 
binding  as  a  reasonable  regulation.  A  ticket  between  two 
points  is  good  from  any  intermediate  point  to  destination. 
A  stop  over  is  not  allowed  on  a  continuous  ticket,  unless  so 
agreed.  If  a  carrier  sells  a  passenger  a  ticket  to  a  particular 
station  it  has  no  right  to  refuse  to  stop  its  train  there,  and  is 
liable  for  such  refusal.  If  a  passenger  has  a  ticket  to  a 
station  at  which  the  train  does  not  stop,  he  has  the  right  to 
ride  to  an  intermediate  station  at  which  it  does  stop,  and  if 
the  conductor  refuses  to  let  him  ride  on  such  a  ticket,  the 
carrier  is  liable. 

Carriers  must  give  reasonable  notice  to  passengers  of 
change  of  cars  or  trains.  Where  transfer  checks  are  required 
on  street  cars,  the  passenger  must  comply  with  the  reason- 
able condition  thereof.  If  a  passenger  is  furnished  with  an 
improper  transfer,  the  company  is  liable  for  his  ejection. 
Carrying  a  passenger,  without  his  consent,  past  his  stopping 
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station  or  not  giving  him  reasonable  time  to  leave  the  train, 
makes  the  carrier  liable  in  damages. 

The  carrier  should  stop  the  train  at  the  usual  platform 
for  discharging  passengers,  and  cannot  require  a  passenger 
to  alight  at  an  unusual  or  unsuitable  place.  The  passenger 
must  be  given  reasonable  opportunity  and  time  to  get  on 
and  off  the  train.  The  carrier  is  not  required  to  awaken  a 
passenger,  but  a  general  announcement  of  stations  is  all  that 
is  required.  A  carrier  is  liable  for  unreasonable  delay  in 
transportation,  occasioned  by  the  fault  or  negligence  of  its 
servants.  ^ 

For  refusing  a  passenger  transportation  or  carrying  him 
beyond  his  destination,  he  is  entitled  to  recover  for  the  breach 
of  contract,  damages  for  his  trouble  and  inconvenience  suf- 
fered, and  expense  and  loss  of  time  involved,  but  is  not  en- 
titled to  punitive  damages,  i.  e.,  damages  to  punish  the  car- 
rier, in  excess  of  damages  by  way  of  compensation  to  the 
passenger.      (Various  decisions.) 

§  13.  Ejection  of  pasaengers  and  intrudera, — ^A  passen- 
ger may  be  ejected  from  the  train  for  refusing  to  comply 
with  a  reasonable  rule  or  regulation  of  the  carrier,  as,  where 
he  is  intoxicated,  unruly,  has  a  contagious  disease,  uses  vul- 
gar, indecent,  or  profane  language,  or  is  guilty  of  other  dis- 
orderly conduct,  or  where  he  refuses  to  produce  his  ticket  or 
pay  his  fare,  or  otherwise  show  his  right  to  transportation. 
Where  a  parent  refuses  to  pay  the  fare  of  a  child,  both  may 
be  ejected.  Where  a  passenger  tears  the  mileage  from  his  mile- 
age book  contrary  to  the  rule  of  the  company  and  refuses 
to  pay  in  any  other  way,  he  may  be  ejected  without  liability 
to  the  company.  The  company  is  liable  for  ejecting  a  person, 
who  upon  his  offer  to  ^ign  his  name  being  declined,  refuses 
to  otherwise  identify  himself,  where  his  ticket  provides  that 
he  shall  sign  his  name  thereto  or  otherwise  identify  himself 
as  the  original  purchaser.  Payment  or  tender  of  fare  to  pre- 
vent expulsion,  must  be  made  before  steps  are  taken,  by  ring- 
ing for  the  stoppage  of  the  train  or  the  like,  to  eject  him. 

A  carrier  is  liable  for  ejecting  a  passenger  without  cause, 
or  in  an  improper  manner.  Where  a  passenger  is  notified  to 
leave  a  train,  and  he  does  so,  it  is  an  expulsion,  even  though 
no  force  is  used.  The  carrier  is  liable  for  the  damages  result- 
ing from  an  unlawful  expulsion  by  its  servants,  even  though 
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they  act  recklessly,  wilfully,  or  maliciously,  or  in  violation 
of  their  duty,  if  their  acts  are  done  in  the  discharge  and  with- 
in the  general  scope  of  their  duties.  The  carrier  is  also  liable 
for  negligent  expulsions,  as,  where  the  passenger  is  ejected 
from  a  moving  train  or  car,  causing  injury  to  him,  or  at  an 
improper  time  or  place,  or  in  an  improper  manner. 

That  the  passenger  was  injured  by  reason  of  his  helpless- 
ness due  to  intoxication  or  the  like  cause,  if  known  to  the 
servants  of  the  carrier,  does  not  excuse  the  carrier.  Where 
the  expulsion  is  proper,  the  carrier  must  use  reasonable  and 
ordinary  care.  Sufficient  force  may  be  used  to  effect  the  pur- 
pose, the  amount  depending  upon  the  resistance  offered.  The 
carrier  is  liable  for  using  unnecessary  force^  or  violence, 
and  if  the  injury  is  wilful  or  malicious  or  with  wantonness 
or  gross  negligence,  the  carrier  is  liable  for  punitive  as  weU 
as  actual  damages — ^i.  e.,  damages  by  way  of  punishment  in 
addition  to  compensation. 

A  trespasser  on  a  train  must  be  given  a  reasonable  op- 
portunity to  light  without  danger,  and  so  may  recover  for 
injuries  received  through  being  forced  to  leave  the  train  while 
in  motion.    (Various  decisions.) 

§  14  Liability  for  personal  injuries  to  passengers.^— 
(1)  yfho  are  pasaengera. — ^A  person  may  be  a  passenger  even 
before  he  purchases  a  ticket  or  enters  the  car.  One  becomes 
a  passenger  when  he  enters  upon  the  premises  of  the  carrier, 
with  intention  to  take  a  train  in  due  course;  and  possibly 
even  the  signaling  a  train  at  a  flag  station  to  stop.  Where 
one  enters  the  ticket  office  of  a  railway  company  to  buy  a 
ticket,  he  is  entitled  to  the  protection  of  a  passenger,  even 
though  the  agent  refused  to  sell  him  a  ticket;  and  a  person 
intending  to  enter  a  street  car  which  has  stopped  for  passen- 
gers and  who  endeavors  to  enter  the  same  while  it  is  standing, 
is  a  passenger  under  the  care  of  the  street  car  company. 

The  relation  of  carrier  and  passenger  does  not  termi- 
nate by  the  act  of  the  passenger  in  alighting  from  the  car 
at  his  destination,  but  continues  until  he  has  left  the  place 
where  passengers  are  discharged,  or  a  reasonable  time  has 
elapsed  for  the  passenger  to  leave  the  railroad  premises.  A 
passenger  does  not  cease  to  be  such  by  alighting  at  a  station 
other  than  his  destination,  for  exercise,  or  for  motives  of 
euriosity,  or  to  engage  in  a  fight  with  an  employee  or  car- 
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rier.  Newsboys,  postal  clerks,  mail  agents,  or  express  mes- 
sengers, persons  traveling  on  passes,  or  as  free  passengers, 
or  in  charge  of  live  stock,  are  passengers.  As  to  riding  on 
freight  trains,  if  the  conductor  has  authority,  express  or  im- 
plied, to  grant  a  person  permission  to  ride  thereon,  he  be- 
comes a  passenger.  But  ordinarily  the  conductors  have  no 
such  authority,  and  persons  riding  freight  trains,  pay  cars, 
or  hand  cars,  are  not  passengers.    (Various  decisions.) 

(2)  Care  required  of  carrier;  for  what  negligence  li- 
able.— ^A  carrier  of  passengers  (including  a  street  car  com- 
pany), though  not  insurers  of  their  safety,  is  bound  to  use 
the  highest  degree  of  care  and  diligence  for  their  safety,  not 
only  in  the  management  of  its  trains  and  cars,  but  also  in 
the  structure  of  its  rolling  stock,  and  the  structure,  repair, 
and  care  of  its  tracks  and  bridges,  and  all  other  arrange- 
ments necessary  to  the  safety  of  passengers;  and  is  liable 
for  the  slightest  negligence  on  the  part  of  itself  or  its  ser- 
vants which  human  care,  skill,  and  foresight  could  have  fore- 
seen and  provided  against,  for  any  defect  in  machinery,  or 
for  any  negligence  of  its  servants,  but  the  negligence  com* 
plained  of  must  be  the  proximate  cause  of  the  injury  sustained, 
i.  e.,  it  must  be  the  direct  and  efficient  cause  of  the  injury. 
And  where  an  injury  happens  to  a  passenger  by  the  break- 
ing down,  over-turning  or  derailment  of  a  railroad  train, 
or  the  breaking  down  of  a  bridge,  or  wheel  or  axle,  or  by 
any  other  physical  defect  or  derangement,  the  presumption 
is  that  it  occurred  by  the  negligence  of  the  company,  and  the 
burden  is  in  the  company  to  show  there  has  been  no  negli- 
gence and  that  the  injury  happened  from  some  cause  which 
human  care  and  foresight  could  not  prevent. 

And  the  same  rule  as  to  care  and  negligence  applies  to 
sleeping  or  palace  cars.  The  same  also  to  stage  coaches  and 
other  common  carriers,  other  than  railroad  and  transportation 
companies.  Does  the  same  rule  also  apply  to  passenger  ele- 
vators? 

A  passenger  on  a  freight  train  assumes  the  risks  and 
inconveniences  necessarily  and  reasonably  incident  to  that 
mode  of  travel,  but  the  degree  of  care  required  of  the  com- 
pany to  avoid  damage  to  such  passengers  is  the  same  as  if  he 
were  traveling  on  a  regular  passenger  train. 

As  to  passengers  at  a  station,  on  the  platform,  and  one 
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boarding  or  alighting  from  a  train  and  those  assisting  them, 
only  reasonable  or  ordinary  care  is  required  of  the  carrier; 
and  such  care  must  be  exercised  in  maintaining  proper  sta- 
tions, platforms,  and  approaches.  Passengers  in  infirm  or 
disabled  condition  by  reason  of  sickness,  age  or  intoxication, 
if  known  to  the  carrier,  throws  upon  it  a  greater  degree  of 
care  for  his  safety.     (Various  decisions.) 

(3)  Contributory  negligence  of  passenger. — ^A  passen- 
ger is  required  to  exercise  ordinary  care  for  his  own  safety; 
and  so  if  the  negligence  of  the  passenger  has  so  contributed 
to  his  injury,  that  but  for  his  negligence  or  want  of  ordinary 
care  and  caution  the  injury  would  not  have  happened  the 
company  is  not  liable;  and  even  though  injury  would  not  have 
happened  but  for  the  passenger's  negligence,  yet  if  the  com- 
pany after  knowing  of  the  plaintiff's  negligence  by  the  exer- 
cise of  ordinary  care  and  diligence  on  its  part  could  have 
avoided  the  consequences  of  such  negligence,  the  company  is 
liable. 

The  following  instances  have  been  held,  in  Virginia,  to 
be  contributory  negligence:  protrusion  of  a  limb  from  a  car 
window,  without  the  knowledge  of  the  company;  where  a 
passenger  on  a  freight  train  sits  by  the  caboose  door  and 
falls  out;  where  a  passenger  walking  out  on  the  station  plat- 
form in  the  dark  falls  off ;  where  a  passenger  passes  from 
one  coach  to  another  in  search  of  the  conductor  to  get  him 
to  stop  the  train,  and  is  thrown  off;  where  a  person  en- 
cumbered with  a  cane  and  umbrella  attempts  to  board  a 
street  car  in  motion,  and  lets  loose  the  railing  to  catch  his 
hat,  and  falls;  where  a  person  with  a  large  valise  in  hand 
attempts  to  board  a  car  while  in  motion;  where  a  person 
undertakes  to  get  off,  or  jumps  off,  a  street  car  while  in  mo- 
tion ;  where  a  person  is  struck  by  train  while  crossing  the  track 
to  the  platform.    (Various  decisions.) 

(4)  LtahUity  for  assault  on  passenger — A  carrier  is 
liable  for  an  assault  upon  a  passenger  committed  by  a  servant 
within  the  scope  of  his  employment,  even  though  the  assault 
is  the  result  of  personal  malice.  Carriers  have  thus  been 
held  for  assaults  made  by  conductors,  brakemen,  porters,  mem- 
bers of  a  train  crew,  gatemen,  station  agents,  etc. 

A  carrier  must  exercise  great  care  and  vigilance  to  pro- 
tect a  passenger  from  an  assault  by  a  fellow  passenger,  when 
such  assault  is  reasonably  apparent. 
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A  carrier  is  also  liable  for  an  injury  to  a  passenger  by  a 
third  person,  where  the  threatened  injury  was  reasonably 
apparent,  and  it  does  not  use  proper  means  to  avert  it;  but 
the  carrier  is  not  liable  for  the  acts  of  third  persons  intruding 
into  the  waiting  room  or  car,  or  upon  the  depot  grounds,  and 
causing  injury  to  a  passenger,  where  the  injury  could  not 
have  been  reasonably  anticipated.  (Various  decisions.) 

(6)  Injury  to  passenger  by  independent  contractor. — 
A  carrier  is  not  liable  for  the  negligence  of  an  independent 
contractor  or  of  his  servants,  where  due  care  has  been  exercised 
in  selecting  such  contractor.  An  independent  contractor  is 
one  who  is  skilled  in  the  performance  of  a  particular  kind 
of  work,  and  who,  on  accoimt  of  his  skill,  is  employed  to  do 
a  piece  of  work,  without  restriction  upon  the  means  to  be 
employed  in  doing  the  work,  and  who  employs  his  own 
labor,  which  is  subject  alone  to  his  control  and  direction,  and 
undertakes  to  do  the  work  either  according  to  his  own  ideas, 
or  in  accordance  with  plans  furnished  by  the  person  for  whom 
the  work  is  done.  Nor  is  his  character  as  independent  con-i 
tractor  affected  by  the  fact  that  his  compensation  is  measured 
by  so  much  per  day  to  himself  and  those  employed  by  him^ 
nor  that  the  owner  furnishes  the  material  for  the  work. 
(Various  decisions.)  But  see  section  20  of  the  workmen's  com- 
pensation law,  Acts  1918,  p.  637.)  , 

(6)  Liability  of  carrier  for  death  of  passenger. —  Where 
death  is  caused  by  the  wrongful  act,  neglect,  or  default  of  any 
person  or  corporation,  an  action  may  be  brought  within  one 
year,  not  exceeding  $10,000,  and  the  court  after  payment  of 
costs  and  recoverable  attorney's  fees,  and  the  damages  are  dis- 
tributed by  the  jury  to  the  widow  or  husband  and  children  and 
grandchildren;  or  if  there  be  neither,  then  to  the  parents, 
brothers  and  sisters;  but  nothing  shall  be  apportioned  to  the 
deferred  class  until  the  preferred  class  has  been  exhausted,  but 
between  members  of  the  same  class  the  jury  has  absolute  discre- 
tion as  to  who  shall  receive  the  whole  or  any  part  of  the  re- 
covery, and  such  damages  are  free  from  all  debts  and  liabilities 
of  the  deceased ;  but  if  there  be  no  such  persons  as  above  men- 
tioned, the  damages  shall  pass  according  to  the  statute  of 
distributions  (§6273).  Where,  however,  there  is  a  widowed 
mother  and  also  a  widow,  but  no  child  or  grandchild,  the 
amount  is  divided  between  the  mother  and  the  widow  as  the 
jury,  or  court  may  direct.     The  administrator  or  executor, 
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with  the  consent  of  the  parties  entitled  to  such  damages, 
may  compromise  any  claim  for  the  same.  If  any  of  the 
pei>n8  L  under  age  or  other  disability,  the  compromise 
may  be  made  with  the  approval  of  the  judfife,  in  term  or 
vacation,  who  directs  the  distribution  in'  ca^'  the  parties 
cannot  agree,  or  are  under  disability  (Code  §§  6787-90,  and 
Acts  1920,  p.  26,  amending  §§  5787,  '5790.)  See  Death  by 
Wrongful  Act^  etc. 

(7)  Carrier  cannot  contract  against  negligence. — ^No  agree- 
ment made  by  a  transportation  company  for  exemption  from 
liability  for  injury  or  loss  occasioned  by  its  own  negligence  or 
misconduct  as  a  common  carrier  is  valid.  (Code,  §  3930.)  This 
act  prohibits  not  only  contracts  exempting  from  liability, 
but  also  contracts  limiting  liability;  and  applies  to  free 
passengers  as  well  as  to  those  that  pay. 

For  liability  of  common  carrier  by  railroad  engaged  in 
commerce  in  the  State,  for  injury  or  death,  through  negligence, 
of  an  employer,  see  Employer  and  Employee^  div.  I.,  section  4. 


COMPOUNDING  OR  CONCEALING  CRIMES 

S  1.    Concealing  or  con^pounding  offenses;  how  punished 

S  2.    Compromise  of  certain  misdemeanors 

§  3.    Form  of  "description"  in  warrants  or  indictment 

§  1.    Omcealing  or  oompounding  oflFenaes;  how  punished. 

— "If  any  person,  knowing  of  the  commission  of  an  offense, 
take  any  money  or  reward,  or  an  engagement  therefor,  upon 
an  agreement  or  understanding,  expressed  or  implied,  to  com- 
pound or  conceal  such  offense,  or  not  to  prosecute  therefor,  or 
not  to  give  evidence  thereof,  he  shall,  if  such  offense  be  felony, 
be  confined  in  jail  not  more  than  one  year,  and  fined  not  ex- 
ceeding $500 ;  and  if  such  offense  be  not  a  felony,  unless  it  be 
punishable  merely  by  forfeiture  to  him,  he  shall  be  confined 
in  jail  not  exceeding  six  months,  and  fined  not  exceeding  $100.'' 
(Code,  §  4513.)  Composing  a  crime  was  a  misdemeanor  at 
common  law. 

§  2.  Gmiproniise  of  certain  misdemeanors* — See  Justice 
of  the  Peace y  div.  VI.  (as  to  "Trial  of  Misdemeanor"),  sec- 
tion 10. 
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§  3.    Form  of  ''description''  m  wmrrant  or  indictiiieiit^^ 

No.   1.     COMFOUirDINQ   A   FELONT   OB  MlSDEMBANOB 

(Code.  iS  4618,  4849.) 
Desobiption: 

"well  knowing  that  B.  P.,  on  the  day  of  ,  192—,  In  said 

county  [here  Insert  'description'  of  the  offense  committed  by  E.  F., 
concluding  it  'against  the  peace  and  dignity  and  Commonwealth  of 
Virginia'],  did  then  and  there  unlawfully  and  unjustly,  regardless  of 
public  Justice  and  for  the  sake  of  private  gain,  take  and  receive 

from  said  B.  F.,  dollars   (or  other  reward  or  an  engagement 

therefor),  upon  an  agreement  and  understanding  that  the  said  C. 
D.,  would  compound  and  conceal  the  said  offense,  so  committed  by  the 
said  E.  F.,  as  aforesaid,  and  that  he  the  said  C.  D.,  would  not  prose- 
cute the  said  E.  F.,  or  give  evidence  against  him  for  the  said  offense." 


No.    2.      EXTOBTION    BT    SHEBIFT 

(Code  S  4514.) 
Dbscbiption: 
"then  being  the  sheriff  for  said  county,  did,  for  levying  a  writ 
of  fieri  facias  in  behalf  of  the  said  A.  B.  upon  the  goods  and  chat- 
tels of  E.  F.,  knowingly  and  eztorsively  demand  and  receive  of  the 
said  A.  B.,  as  a  fee  for  the  said  service,  one  dollar  (or  other  sum), 
which  sum  is  more  than  the  fee  allowed  and  provided  by  law  for  the 
service  aforesaid." 


No.  8.    A  Pebson  not  an  Officeb,  Stealing,  Secbetino,  ob  Destsotino 

A  Public  Rboobd. 
(Code,  S  4578.) 
Desobiption: 
"did  unlawfully  steal  (or  fraudulently  secrete  or  destroy)  a  certain 
public  record,  to-wit:  the  public  record  of  the  orders  and  judgments 
(or  other  records)   of  the  county  court  for  said  county  entered  in 
Order  Book  No.  — .  of  the  said  court" 
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See  Burks'  Pleading  and  Practice"  (new  ed.),  Title  Accord 
and  Satisfaction 

S  1.  Definition 

S  2.  Value  and  kind  of  satisfaction  required 

S  3.  Compromise  with  one  joint  contractor  or  coobligor 

I  4.  (Compromises  for  minors,  lunatics,  etc 
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S  5.    Ck>mpromlses   by  administrator,   executor,   guardians,   com- 
mittee, trustee,  etc 
I  6.    Compromise  in  case  of  death  by  wrongful  act 
S  7.    Compromise  and  attorney's  lien 

I  8.    Compromise  of  violations  of  fishery  and  oyster  laws 
S  9.    Compromising  crimes 

(1)  Concealing  or  compromising  crimes;   punishment 

(2)  Compromise  of  certain  misdemeanors 

§  1.  Definitioii. — ^A  compromise,  technically  called  "ac- 
cord and  satisfaction,*'  is  where  parties  having  a  controversy 
mutually  agree,  the  one  to  make  or  give,  and  the  other  to  re- 
ceive, something  (money,  property,  or  act  done)  in  satis- 
faction of  the  matter  in  controversy.      (4  Min  Inst.  166.) 

§  2.  Value  and  kind  of  satiafadioii  reqaired. — It  must 
be  something  certain,  and  definite,  and  legal,  and  a  reasonable 
and  good  satisfaction.  At  common  law  part  payment  was 
not  sufficient.  (4  Min.  Inst.  167.)  By  section  5765  of  the 
Code: 

"Part  performance  of  an  obligation,  promise  or  under- 
taking, either  before  or  after  a  breach  thereof,  when  expressly 
accepted  by  the  creditor  in  satisfaction  and  rendered  in  pur- 
suance of  an  agreement  for  that  purpose,  though  without  any 
new  consideration,  shall  extinguish  such  obligation,  promise, 
or  undertaking." 

This  section  was  never  intended  to  enable  a  debtor  to  per- 
petrate a  wrong  and  injustice  upon  his  creditor  by  taking 
advantage  of  his  pressing  need  of  money ;  so  where  the  amount 
accepted  under  protest  and  aggravated  circumstances  of  con- 
straint, it  may  be  held  there  was  no  meeting  of  the  minds  of 
the  parties,  and!  consequently  no  compromise  (116  Va. 
233). 

The  burden  of  proof  is  on  the  debtor  to  bring  himself 
within  the  section  (102  Va.  568). 

§  3.  ONnpromibe  with  one  joint  contractor  or  co- 
obligor^ — By  section  5763  of  the  Code :  "A  creditor  may  com- 
pound or  compromise  with  any  joint  contractor  or  co-obligor, 
and  release  him  from  all  liability  on  his  contract  or  obligation, 
without  impairing  the  contract  or  obligation  as  to  the  other 
joint  contractors  or  co-obligors.'' 

And  by  section  5764:  ''When  said  compounding  or 
compromise  is  made,  the  contract  or  obligation  shall  be  credited 
with  a  full  share  of  the  party  released,  except  where  the 
compounding  or  compromise  is  with  a  surety  or  co-surety,  and 
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m  that  case,  as  between  the  creditor  and  principal,  the  credit 
shall  be  for  the  sum  actually  paid  by  the  compounding 
debtor.''  ^        \ 

But  the  above  sections  shall  not  affect  or  impair  the 
right  of  contribution  between  joint  contractors  or  co-obligors 
(Code,  §  5766.) 

§  4.  Comproiiibes  for  minora,  hmatica,  etc — By  section 
5332  of  the  Code :  *'In  any  action  or  suit  wherein  an  infant, 
idiot  or  lunatic  is  a  party,  the  court  in  which  the  same  is 
pending  shall  have  the  power  to  approve  and  confirm  a  com- 
promise of  the  matters  in  controversy  on  behalf  of  such  in- 
fant, idiot  or  lunatic,  if  said  compromise  shall  be  deemed  to  be 
to  the  interest  of  the  infant,  idiot  or  lunatic;  and  any  order 
or  decree  approving  and  confirming  any  such  compromise 
shall  be  binding  upon  such  infant,  idiot,  or  lunatic  except  that 
the  same  may  be  set  aside  for  fraud;  and  any  such  infant 
shall  not  be  allowed  to  attack  and  set  aside  any  such  order  or 
decree,  unless  he  shall  proceed  so  to  do  within  six  months 
after  coming  of  age." 

§  S.  Compromises  by  administrator,  ezecntor,  guardian, 
oomnittee,  trustee,  etc — ^They,  or  any  one  standing  in  a 
fiduciary  or  confidential  relation  to  another,  may  compromise 
any  liability  due  to  or  from  them,  if  approved  by  the  court, 
all  parties  being  before  it.  And  in  a  suit  against  a  joint 
stock  company  for  the  payment  of  its  debts  and  administering 
its  assets,  a  trustee  or  mortgage,  or  a  receiver,  may,  with  the 
sanction  of  the  court,  compromise  any  claim  or  demand  or 
controversy,  and  give  receipts  or  bonds,  notes,  etc.;  but  such 
compromise  is  not  valid  until  there  is  filed  in  said  court  the 
consent  in  writing  of  the  majority  in  number  and  value  of  the 
creditors  of  the  company,  whose  claims,  under  a  general  order 
of  courts  for  proof  of  debts,  have  been  reported  by  a 
commissioner  and  approved  by  the  court.  Such  com- 
promise shall  not  impair  the  liability  of  any  other 
person  arising  out  of  the  same  contract,  except  when  the 
contract  or  liability  is  joint  the  amount  received  shall  be 
credited  in  full  of  the  share  of  the  party  released.  But 
nothing  above  shall  affect  the  right  of  indemnity  or  of  con- 
tribution among  the  parties.     (Code  §  5440.) 

And  any  administrator,  executor,  guardian,  committee  of 
a  lunatic,  or  trustee  may  submit  a  suit  or  controversy  to  arbi- 
tration (Code  §  6163) — see  Arbitration^  section  6. 
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§  6.    Comproinise  in  case  of  death  by  wrongful  act. — See 

Death  hy  Wrongful  Act^  etc.^  section  1. 

§  7.  Compr<Hnise  and  attorney's  lien. — See  Attorney  and 
Client^  section  11. 

§  8.    Conqpromise  of  violations  ot  fishery  and  oyster 

laws-— For  compromise  of  fishery  cases,  see  Code,  §  3156;  of 
oyster  cases,  §§  3264,  3288. 

§  9.    Compromising  crimes.—- 

(1)  Concealing  or  compromising  crimes;  punishment, — 
See  Compounding  or  Concealing  Crimes. 

(2)  Compromise  of  certain  misdemeanors. — See  Jtistice 
of  the  Peace ^  div.  VI.  (as  to  "Trial  of  Misdemeanors"),  sec- 
tion 10. 


COMMON  LAW 

See  Statutes 

I  1.    Definition 

§  2.    The  common  law  made  the  law  of  Virginia 

f  3.    No  customary  law  orlgnatlng  in  Virginia 

§  1.  Definition.— By  common  law  we  mean  that  great 
body  of  the  unwritten  law  of  our  mother  country,  made  up  of 
those  principles  and  general  customs,  founded  on  the  law 
of  nature  and  of  common  sense  and  right,  which  have  been  in 
use  in  England  for  hundreds  of  years,  even  from  beyond  the 
historic  memory  of  man — or,  as  stated  by  Blackstone,  "from 
a  time  whereof  the  memory  of  man  runneth  not  to  the  coun- 
try,"— and  which  have  been  handed  down  by  tradition  or 
word  of  mouth  from  generation  to  generation,  and  gradually 
evidenced  and  embodied  and  made  more  certain  and  fixed  by 
the  dicisions  of  courts  and  by  text-books  and  books  of  prac- 
tice, as  witness  the  thousands  of  volumes — in  Virginia  alone 
over  130  volumes  of  decisions  construing,  setting,  stating, 
and  re-affirming  common  law  rules  and  principles  for  the 
most  part.  (See  1  Min.  Inst.  34  to  39.)  If  the  common  law 
be  too  doubtful  it  is  usually  made  clear  by  a  declaratory  statute 
— see  Statutes^  section  3. 

§  2.    The  common  law  made  die  law  of  Virginia. — By 
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section  2  of  the  Code  of  Virginia:  "The  common  law  of 
England,  so  far  as  it  is  not  repugnant  to  the  principles  of  the 
Bill  of  Rights  and  Constitution  of  this  State,  shall  continue  in 
full  force  within  the  same,  and  be  the  rule  of  decision,  except 
in  those  respects  wherein  it  is  or  shall  be  altered  by  the  Gen- 
eral Assembly'';  and  by  section  3:  "The  rights  and  benefit 
of  all  writs,  remedial  and  judicial,  given  by  any  statue  or  act 
of  Parliament  made  in  aid  of  the  common  law  prior  to  the 
fourth  year  of  the  reign  of  James  the  First  (1607),  of  a  gen- 
eral nature,  not  local  to  England,  shall  still  be  saved,  so  far  as 
the  same  may  consist  with  the  Bill  of  Rights  and  Constitution 
of  this  State  and  the  Acts  of  Assembly." 

The  common  law  is  not  thus  adopted  in  all  respects;  but 
such  of  the  doctrines  and  principles  of  common  law  as  are 
repugnant  to  the  nature  and  character  of  our  political  system, 
or  which  the  different  and  varied  circumstances  of  our  coun- 
try render  inapplicable  to  us,  either  are  not  in  force  or  must 
be  so  modified  in  their  application  as  to  adopt  them  to  our 
condition.  It  is  a  substantial  compliance  with  the  common 
law  rather  than  a  literal  one  which  is  required  by  this  section 
(96  Va.  310;  82  Va.  16;  1  Hen.  and  Munf.  161-2;  1  Wash.  83; 
note  to  §  2,  Code,  1919). 

Where  a  statute  changing  the  common  law  is  repealed, 
the  common  law  is  restored  to  its  former  state  (16  Grat. 
363;  76  Va.  419;  82  Va.  312). 

§  3.  No  castmnary  law  originiating  in  Virginia. — While 
the  general  immemorial  customs  of  England  are  made  the 
law  of  Virginia,  yet  no  customs  orignating  in  Virginia  can 
be  law  as  part  of  the  common  law  for  such  customs  originated 
since  1607,  within  the  historic  memory  of  man,  and  so  are  not 
a  part  of  the  common  law  which  our  ancestors  brought  with 
them  when  they  came  over  in  1607.  But  this  doctrine  does 
not  (exclude  the  effect  of  usage  or  custom  in  proving  or  modi- 
fying contracts,  either  express  or  implied;  for  contracts  are 
generally  made  with  more  or  less  reference  to  existing  custom 
or  usage,  and,  although  where  the  agreement  is  in  writing, 
it  may  not  be  altered  by  proof  of  any  such  custom,  save 
where  the  terms  of  the  writing  are  ambiguous,  yet  having 
due  regard  to  that  rule  of  evidence  used  and  custom  are 
powerful  helps  to  the  meaning  of  the  parties.  (1  Min.  Inst. 
38,  39). 
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CONDITIONAL  SALE,  OR  RESERVATION  TITLE  OR 

LIEN 

See  Conditions  in  Con/veyances  and  WUls 

f  1.    How  title  or  Hen  reBerved 
i  2.    How  such  contract  enforced 

I  3.    How  such  contract  marked  satisfied;  landlord's  Hen 
S  4.    Forms   under   "Conditional   Sale,    or   Reservation    Title    or 
or  Lien" 

§  1.  How  title  or  lien  reserved. — A  very  common  form 
of  sale  by  merchants,  furniture  dealers,  and  others  is,  where 
the  title  or  a  lien  is  reserved  until  the  goods  are  paid  for,  or 
the  title  is  made  to  depend  on  some  condition,  the  possession 
in  either  case  being  delivered  to  the  vendee  or  purchaser.  In 
such  a  case,  the  reservation  or  condition  is  void  as  to  creditors 
of  the  vendee  who  acquire  a  lien  upon  the  goods,  and  pur- 
chasers from  the  vendee  for  value,  without  notice  unless  such 
sale  or  contract  be  in  writing  signed  by  both  parties,  and  a 
memorandum  thereof,  setting  forth  the  name  of  the  vendor  and 
the  vendee,  the  date,  amount  due,  when,  and  how  payable, 
and  a  brief  description  of  the  goods;  '^provided,  that  if  such 
filing  for  docketing  be  done  within  five  days  from  the  delivery 
of  the  goods  and  chattels  to  the  vendee,  it  shall  be  as  valid  as 
to  creditors  and  purchasers  as  if  such  filing  for  docketing  had 
been  done  on  the  day  of  such  delivery  of  the  goods  and 
chattels;"  and  it  shall  be  the  duty  of  the  clerk  to  docket  the 
contract  and  endorse  thereon  "Memorandum  docketed,"  sign- 
ing his  name,  for  which  he  charges  a  fee  of  25  cents,  or  not 
over  50  cents  in  case  of  railroads.  (Code,  §  5189,  as  amended 
by  Acts  1922.) 

Prior  to  this  statute,  a  conditional  sale  did  not  have  to 
be  recorded  so  as  to  be  good  against  creditors  and  subsequent 
purchasers;  it  was  binding  as  against  them  even  though  they 
had  no  notice  of  it. 

A  "purchaser"  here  is  not  only  on  who  has  bought  but 
one  who  has  obtained  a  lien  by  contract,  as,  a  deed  of  trust, 
a  reservation  lien,  crop  lien,  and  the  like.  A  "creditor"  is  not 
one  in  the  popular  sense,  but  one  having  a  lien  imposed  by 
law,  as,  a  judgment,  execution,  attachment,  recognizance,  for- 
feited forthcoming  bond,  and  the  like.  (1  M's  Real  Prop.,  §§ 
1171-2,  1404,  1406.) 
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No  acknowledgment  of  such  contract  is  required 

§  2.  How  soch  ccmtract  enforced. — Such  contract, 
whether  docketed  or  not,  may  be  enforced  by  a  petition  before 
a  justice,  if  the  amount  or  value  involved  is  $300  or  under; 
otherwise  by  bill  in  a  court  of  equity,  stating  the  contract  and 
the  plaintiff's  clam  and  describing  the  property  with  reason- 
able certainty.  All  persons  whose  rights  will  be  affected  there- 
by must  be  made  defendants.  The  testimony,  even  in  court, 
is  given  orally.  The  property  may  be  sold,  or  possession  de- 
livered, or  other  disposition  made  as  the  justice  or  court  may 
direct;  and,  in  a  proper  case,  a  personal  judgment  may  be  ren- 
dered against  one  or  more  of  the  defendants.  Pending  the 
litigation,  the  possession  o  fthe  property  is  determined  as  in 
detinue;  except  the  affidavit  in  section  5797  of  the  Code 
should  state  that  the  affiant  (the  one  making  it)  verily  be- 
lieves the  plaintiff  is  entitled  to  receive  the  property,  or  to 
subject  it  to  a  lien  for  the  purchase  price  thereof,  as  the  case 
may  be.     (Code,  §  5190.) 

§  3.  How  such  contract  marked  satisfied;  landloard's 
lien. — When  the  purchase  price  is  paid  in  full,  the  vendor  or 
seller,  or  his  agent  or  attorney,  must  mark,  on  the  margin  of 
the  book,  the  contract  satisfied,  and  sign  his  name  thereto, 
attested  by  the  clerk.  The  vendee  or  purchaser  pays  the 
clerk  a  fee  of  25  cents.  A  vendor  or  seller  failing  to  mark  the 
record,  after  15  days'  notice  from  the  vendee  or  purchaser, 
shall  forfeit  to  the  latter  $5.  Where  the  purchaser  owes  rent 
on  the  house  where  the  goods  are,  and  the  landlord  or  his  duly 
authorized  agent  has  taken  action  to  recover  same,  the  seller, 
at  the  request  of  the  landlord  or  his  duly  authorized  agent  or 
attorney,  must  state  on  oath  the  balance  due  on  such  contract, 
and  upon  payment  of  such  balance,  must  mark  the  contract 
satisfied,  and  for  failure  so  to  do  shall  forfeit  $5.00  to  the 
party  making  such  payment.        (Code,  §  5191.) 

§  4.  Forms  under  '^Conditioiial  Sale  or  Resenration  Tltk 
or  lien.'' — 

No.  1.    Conditional  Saijs  ob  Reservation  of  Title  and  Lien  of 

Pbbsonalty 
(Code  5189,  as  amended  by  Acts  1922.) 

This  agrreement,  made  this  the day  of  ,  192 — ,  between 

A.  B.,  of  the  one  part,  and  C.  D.,  of  the  ohter  part,  all  of  the  county 

of ,  and  the  State  of  Virginia 

Witne88tth:    That  the  said  A.  B.,  for  the  consideration  of  $ , 
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« 

of  which  I Is  paid  cash  In  hand,  the  receipt  whereof  is  hereby 

acknowledged,  and  the  residue  of  I ,  to  be  paid  as  follows:  [state 

the  several  installments  and  when  to  be  paid],  the  said  A.  B.  doth  bar- 
gain and  sell  unto  the  said  C.  D.,  with  the  reservations  and  upon  the 
conditions  hereinafter  mentioned,  the  following  goods  and  chattels 
[here  name  them].  But  It  is  expressly  understood  and  agreed  be- 
tween the  parties  hereto,  that  the  title  to  the  said  goods  and  chattels, 
and  a  lien  thereon  are  reserved,  until  the  same  have  been  fully  paid 
for  by  the  vendee  as  above  stipulated;  and  if  default  shall  be  made  in 
either  of  said  pajonents,  or  if  the  vendee  shall  sell  or  ofter  to  sell  the 
said  goods  and  chattels  or  any  of  them  or  remove  or  attempt  to  re- 
move the  same  from  the  county  (or  toivn  or  his  present  place  of  resi- 
dence at ,  as  may  be  agreed)  without  the  written  consent  of  the 

said  A.  B.,  or  shall  Improperly  use  or  Injure  the  same  [state  any 
other  conditions  that  may  be  agreed  on]  then  the  said  A.  B.,  or  his 
agents,  may  resume  actual  possession  thereof,  and  for  this  purpose  he 
or  his  agents  may  lawfully  enter  the  curtilage,  dwelling,  and  premises, 
wherever  the  said  goods  and  chattels  may  be,  and  take  and  carry 
the  same  away;  and  the  said  vendee  doth  hereby  waive  any  action  for 
trespass  or  damage  therefor  and  disclaim  any  right  of  resistance 
thereto.  It  is  likewise  expressly  understood  and  agreed  between  the 
parties  hereto,  that  in  case  the  right  to  the  possession  of  the  said 
goods  and  chattels  is  forfeited  as  aforesaid,  any  sums  of  money  paid  by 
the  yendee  on  the  same,  shall  be  retained  by  the  yendor,  as  a  reasonable 
rent  for  the  use  of  the  same,  and  for  any  annoyance,  trouble,  or  ex- 
pense incurred  by  the  vendor  by  virtue  of  the  default  or  conduct  of 
the  vendee  in  the  premises.  The  said  vendee  doth  hereby  waive  the 
benefit  of  his  homestead  exmption  as  to  this  obligation. 
Witness  the  following  signatures  and  seals. 

A.  B.     (seal.) 

C.     D.      (SEAL.) 


No.  2.    CoNjDinoNAL  Sale  with  Deed  of  Tbust  gn  Othbb  Pbopebty 

(Code,  §  5189,  as  amended  by  Acts  1922.) 

Follow  No.  1,  above,  and  add  a  deed  of  trust  clause,  just  before 
the  homestead  waiver,  as  follows: 

"And  further  to  secure  the  said  purchase  price,  the  said  C.  D. 
doth  grant  and  convey  unto  T.  T.,  trustee,  the  following  property,  viz: 
[here  describe  it  with  reasonable  certainty]." 

In  such  case,  if  you  desire  it  to  be  good  against  other  purchasers 
and  creditors,  the  writing  should  be  acknowledged,  and  docketed  as 
to  the  property  sold,  and  recorded  as  to  the  other  property  in  the 
Deed  of  Trust  Book,  for  a  deed  of  trust  should  be  recorded  in  extenso 
(in  full)  to  give  notice  to  others.  The  deed  of  trust  part  of  the  con- 
tract is  enforced  by  the  trustee's  advertising  and  selling  as  in  other 
cases  of  deeds  of  trusts.  The  reservation  lien  or  title  is  enforced  as 
per  forms  Nos.  3  to  7,  below. 
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No.  8,    CoTOinoiTAL  Sale,  eto.,  of  FuiunTUBB 

ilden.) 

This  MT^ement  made  this  the « day  of ,  192 — ,  between  A. 

B.,  fumitare  dealer  at  Pulaski,  Va.,  of  the  one  part,  and  C.  D.,  residing 
in  said  town,  of  the  other  part 

Witnesseth:  That  the  said  A.  B.  doth  bargain  and  sell  unto  the 
said  C.  D.,  with  the  reservations  and  upon  the  conditions  hereinafter 
mentioned,  the  following  furniture  and  furnishing  goods,  at  the 
prices  affixed  to  each  piece  or  article,  yix:    [here  name  them],  the 

whole  aggregating  the  sum  of  $ ,  which  is  to  be  paid  as  follows: 

I ,  cash  in  hand,  receipt  whereof  is  hereby  acknowledged,  and 

the  residue  of  $ ,  as  follows:    [here  state  the  installments  and 

when  to  be  paid].  But  it  is  expressly  understood  and  agreed  be- 
tween the  parties  hereto,  that  title  to  the  said  furniture  and  goods 
and  a  lien  thereon  are  resenred  unto  the  said  vendor,  A.  B.,  until 
the  same  shall  have  been  fully  paid  for  by  the  said  vendee,  C.  D.,  as 
above  stipulated;  and  if  default  shall  be  made  in  either  of  said 
payments  the  said  vendee  shall  sell  or  oifer  to  sell  the 
said  furniture  and  goods,  or  any  of  them,  or  remove  or  attempt  to 

remove  the  same  from  his  present  residence  on street  or  avenue, 

in  said  town  without  the  written  consent  of  the  said  A.  B.,  or  shall 
improperly  use  or  Injure  the  same,  then  the  said  A.  B.,  or  his  agents, 
may  enforce  his  reservation  of  title  and  lien  under  the  statute  in  such 
case  made  and  provided,  or  may  resume  actual  possession  thereof, 
and  for  this  purpose  he  or  his  agents  may  lawfully  enter  the  curtilage, 
dwelling,  and  premises  wherever  the  said  furniture  and  goods  may 
be,  and  take  and  carry  the  same  away;  and  the  said  vendee  doth 
hereby  waive  any  action  for  trespass  or  damages  therefor  and  dis- 
claim any  right  of  resistance  thereto.  It  is  likewise  expressly  un- 
derstood  and  agreed  between  the  parties  hereto,  that  in  case  the 
right  to  the  possession  of  said  furniture  and  goods  is  forfeited  as 
aforesaid,  any  sums  of  money  paid  by  the  vendee  on  the  same,  shall  be 
retained  by  the  vendor  as  a  reasonable  rent  for  the  use  of  the  said 
furniture  and  goods  for  any  annoyance,  trouble,  or  expense  incurred 
by  the  vendor  by  virtue  of  the  default  or  conduct  of  the  vendee  in  the 
premises.  The  said  vendee  doth  hereby  waive  the  benefit  of  his 
homestead  exemption  as  to  this  obligation. 

Witness  the  following  signatures  and  seals. 

A.  B.      (SEAL.) 
— ^—  C.  D.      (SEAL.) 

No.  4.    Pefition  fob  EjNfobcement  of  Conditional  Contract 

iOode,  f  5190.) 

To  Honorable  J.  T.,  a  justice  of  the  peace  of county  [or  "R,  C, 

judge  of  the  circuit  (or  corporation)   court  of  said  county  (or 
cofT)orafion)"J: 

The  petition  of  A.  B.  shows  unto  your  worship  (or  honor)  that 
by  virtue  of  his  contract  of  sale,  in  writing,  with  one  C.  D.,  bear- 
ing date  on  the day  of ,  19»— ,  which  contract  Is  filed  here- 
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with  as  a  part  of  this  petition,  he  sold  to  the  said  C.  D.,  certain  goods 
and  chattels,  as  follows:  [here  describe  the  property  with  reasonable 

certainty],  for  the  sum  of  | ,  of  which  | was  paid  cash  in  hand, 

and  the  residue  of  % was  to  have  been  paid  as  follows:  [here  state 

the  installments  and  when  to  be  paid];  that  in  the  said  contract  of 
sale,  the  said  A.  B.,  expressly  reserved  t^tle  to  the  said  goods  and 
chattels,  and  a  lien  thereon,  until  the  purchase  price  should  be  fully 
paid;  that  it  was  expressly  stipulated  in  the  said  contract,  among 
other  things,  that  in  case  of  default  in  any  of  the  said  payments  (or 
other  failure  of  condition,  as  the  case  may  be),  the  said  A.  B.  might 
enforce  his  reservation  of  title  to  and  lien  on  the  said  goods  and 
chattels. 

Tour  petitioner  alleges  that  the  said  C.  D.,  has  failed  to  pay  the 
said  installments  of  the  purchase  price  of  said  goods  and  chattels,  and 
is  now  in  default  in  the  payment  of  same  (or  allege  some  other  de- 
fault, as  the  case  may  be);  and  the  amount  or  value  involved  being 

I ,  which  is  an  amount  or  value  within  the  Jurisdiction  of  your 

court  [1300  or  under,  in  case  of  a  Justice]  your  petitioner  prays  that  the 
said  C.  D.,  (and  all  other  persons  whose  rights  may  be  affected  by  the 
proceeding)  shall  answer  the  said  petition,  according  to  law. 

Respectfully, 

A.  B. 


No.  5.    Wabrant  bt  a  Justice  to  Answeb  Petition  fob  Enfobcbmbnt 

or  CoNDjnoNAL  Contract 

(Idem,) 
Virginia, county,  to-wlt: 

To  X.  T.,  constable  (or  theriff)  of  said  county. 

You  are  hereby  commanded  to  summon  C.  D.,  if  to  be  found  in 

your  county,  to  appear  at ,  in  said  county,  on day  of , 

192 — ,  at a.  m.  (or  p.  m.),  before  me  or  such  other  justice  of  said 

county  as  may  then  be  there  to  try  this  warrant,  to  answer  the 
petition  of  A.  B.,  for  the  enforcement  of  a  certain  contract  or  writing 

executed  by  the  said  A.  B.,  and  C.  D.,  on  the day  of ,  192 — , 

for  the  sale  of  certain  property  therein  mentioned;  and  then  and  there 

make  return  of  this  warrant     Given  under  my  hand,  this day  of 

,  19^—. 


No.  6.    Judgment  of  Justice  Dibbcting  Sale 

(Idem.) 

Upon  the  hearing  of  the  within  warrant,  this  day.  Judgment  la 
rendered  in  favor  of  the  within  named  A.  B.,  against  the  within 

named  G.  D.,  for  the  sum  of  | ,  and  | costs;  and  7L  T.,  a 

constable  (or  the  sheriff)  of  county,  is  hereby  commanded  and 
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required,  in  the  name  of  the  Commonwealth,  to  take  the  said  property, 
and,  after  adyertislng  the  time,  place,  and  terma  of  sale  according  to 
law  (as  in  the  case  of  executions),  proceed  to  sell  the  same  by  public 
auction  to  the  highest  bidder  for  cash,  and,  after  having  paid  and 
satisfied  the  said  Judgment  and  all  costs,  pay  over  any  surplus  that 
may  be  left  to  the  said  C.  D. 

Qiven  under  my  hand,  this day  of ,  192 — . 

J.  T.,  J.  P. 

Where  the  property  is  restored  to  vendor,  say:  "Upon  the 
hearing  of  the  within  warrant,  this  day,  Judgment  is  rendered 
against  the  within  named  C.  D.,  for  the  property  in  the  within  petition 

mentioned,  and  I costs,  and  X.  Y.,  a  constable  (or  the  $heriff)  of 

county  is  hereby  commanded  and  required  to  cause  A.  B.,  to  have 

possession  of  the  said  property." 

"When  the  Judgment  is  for  money  or  costs  or  for  the  specific 
property,  execution  may  issue  therefor  as  in  other  cases,"  says  the 
statute;  so,  if  desired,  an  execution  may  issue;  or  a  writ  of  pos* 
session,  and  an  execution  for  damages  or  costs,  as  in  case  of  detinue. 


No.  7.    Mabkino  of  Satisfaction  of  CSontbact  bt  Sexler 

(Code,  6191.) 

The  amount  of  the  purchase  price  set  forth  in  this  contract  having 
been  paid  in  full,  the  same  is  hereby  marked  satisfied  and  released. 
This day  of ,  192 — . 

A.  B.  (or  A.  A.  Agent  or  Attorney  for  8,  B,) 
Teste: 

C.  C,  Clerk. 
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§  1.    What  is  a  ^condition**  in  a  deed,  will,  etc — It  is  a 

restriction  annexed  to  an  estate,  in  a  deed,  will,  or  other 
conveyance,  whereby  upon  the  happening  of  a  same  event,  the 
estate  arises,  is  created,  or  takes  effect,  or  is  defeated.  Con- 
ditions may  be  annexed  to  estate  of  every  quantity  or  duration, 
whether  in  fee  simple,  for  life,  or  for  years — see  Real  Estate^ 
section  2. 

A  condition  may  be  created  by  such  words  as  ^'on  con- 
dition," "provided  that,"  "so  that,"  etc.,  or  other  less  direct 
phrase.     (1  M's.  Real  Prop.,  §§  525,  529.) 

§  2.  ^Condition  precedent''  and  ccmdition  sabseqoent 
defined. — Where  on  the  happening  of  the  event,  the  estate 
arises,  the  condition  is  called  "condition  precedent,"  i.  e., 
precedent  to  the  creation  of  the  estate;  where,  defeated,  the 
condition  is  "condition  subsequent,"  i.  e.,  subsequent  to  the 
arising  of  the  estate;  the  former  to  be  construed  liberally, 
while  the  latter,  strictly.     (1  M's.  Real  Prop.,  §§  525,  528.) 

§  3.  Condition  sobseqaent  distinguialied  fr<Hn  conunon 
law  and  conditional  limitations. — A  ''common  law  limitation," 
sometimes  called  a  "condition  in  law"  or  a  "special  limitation  " 
is  where  an  estate  is  limited  to  one  until  a  certain  event  hap- 
pens, or  while  a  certain  state  of  things  continues,  or  during 
an  intermediate  period,  they  being  created  by  such  words  as 
'until,"  "while,"  "as  long  as,"  etc.;  as  a  grant  to  A  until  Z 
returns  from  abroad;  to  a  woman  while  she  remains  single, 
etc.  These  mark  the  utmost  time  of  continuance  of  an  estate ; 
while  a  condition  subsequent  marks  some  event,  which,  if  it 
happens  in  the  course  of  that  time,  is  to  defeat  the  estate,  as, 
a  grant  to  Z  for  life,  provided  that,  if  W  marries,  Z's  estate 
should  cease. 

A  "conditional  limitation"  is  a  future  estate  of  freehold 
vested  in  one  person,  but  so  limited  that  it  may  shift  over  to  an- 
other person  immediately  upon  the  happening  of  some  event, 
without  awaiting  the  expiration  of  the  first  estate,  and  can  arise 
only  by  virtue  of  our  statutes  (Code,  §§  5147,  5155,  5227,  5464, 
5530)  dispensing  with  common  law  formalities  of  conveyances 
and  re-entry;  while  an  estate  upon  condition  subsequent, 
though  like  the  other  terminating  prematurely,  yet  does  not 
go  over  to  another  but  returns  to  the  grantor,  etc.,  upon  his  re- 
entry. A  conditional  limitation  is  like  both  a  condition 
subsequent  and  a  remainder,  as,  a  will,  or  grant,  etc.,  to  A 
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and  his  heirs,  but  if  A  dies  without  having  married  W,  then 
to  Z  in  fee.     (1  M's.  Real  Prop.,  §§  640-3.) 

§  4.  lUegml  ccMiditioiia. — Conditions  are  illegal  if  im- 
moral, or  in  restraint  of  trade  or  of  marriage  (except  as  to 
widows).  Where  the  condition  is  illegal,  if  it  be  precedent, 
the  estate  does  not  vest,  and  if  it  be  subsequent,  the  condition  is 
void  and  the  estate  remains  unimpaired,  even  though  in  either 
case,  the  condition  were  performed. 

A  will  to  ^^A  until  she  marries  and  then  to  Z,"  is  a  con- 
ditional limitation,  and  good ;  but  where  the  will  is  to  ^^ A  for 
life,  on  condition  that  if  she  marries,  then  to  Z,''  the  condition 
is  illegal  and  void.  As  to  legacies  given  over  to  another 
upon  marriage,  the  condition,  whether  precedent  or  subse- 
quent, must  be  complied  with,  unless  it  be  unreasoiiably  re- 
strictive of  marriage,  when  it  is  wholly  void,  and  the  legacy 
passes,  otherwise  the  condition  must  be  absorbed  if  the  legacy 
is  not  given  over  upon  marriage,  and  the  condition  is  prece- 
dent and  unreasonably  irestridtive^  of  marriage,  k;he  same 
is  true;  if  the  condition  is  subsequent,  it  does  not  defeat  the 
legacy,  whether  the  condition  is  unreasonably  restrictive  or 
not.     (1  M's.  Real  Prop.,  §§  666-77.) 

§  S.  Repagnant  ccmditioiis. — Conditions  are  repugnant 
and  therefore  void,  when  they  are  inconsistent  with  the  legal 
nature  and  incidents  of  the  estate  granted,  to  which  they  are 
aimexed;  as,  (1)  not  to  convey  the  estate;  (2)  that  it  shall 
not  be  subject  to  the  grantee's  debts;  and  (3)  not  to  use  it 
in  particular  ways  or  for  particular  purposes. 

(1)  Conditions  in  restraint  of  conveyance, — These,  when 
annexed  to  a  conveyance  of  a  fee  simple,  are  void ;  except,  (a) 
where  the  restriction  is  reasonable  as  to  time  or  confined  to  a 
few  designated  persons,  but  otherwise  where  the  restriction  is 
as  to  all  except  a  certain  class  of  persons  not  constituting  a 
very  large  proportion  of  the  community,  or  is  as  to  a  partic- 
ular method  of  transfer,  as  by  will  or  mortgage  or  deed,  or  as 
to  the  grantee's  becoming  a  bankrupt  or  as  to  the  land's  being 
sold  under  order  of  court  upon  a  judgment  against  him;  (b) 
where  the  property  is  a  married  woman's  equitable  separate 
estate;  (c)  where  the  grantee  is  a  corporation,  or  the  convey- 
ance is  for  a  church,  school  house,  city  hall,  public  square,  or 
the  like;  (d)  where  the  condition  is  annexed  to  another  tract; 
(e)  where  the  condition  (or  a  covenant — 92  Va.  292)  not  to 


CONDITIONS   IN   CONVETANOBS  AND  WILLS  406 

convey  land  is  annexed  to  a  bond;  or  (f )  where  the  restriction 
is  in  the  form  of  a  common  law  limitation,  (see  section  3, 
above),  as,  to  A  until  he  conveys." 

When  the  condition  is  annexed  to  an  estate  for  life  or 
for  years,  a  condition  restrictive  of  transfer  is  always  to  be 
regarded  as  against  public  policy,  and  for  that  reason  to  be 
strictly  construed,  and  when  not  needful  to  protect  the  re- 
version or  remainder,  it  is  in  general  void.  As  to  covenants 
not  to  assign  or  sub-lease,  see  Landlord  and  Tenant^  section  5, 
(6).     (1  M's  Real  Prop.,  §§  578-88.) 

(2)  Conditions  that  land  granted  shall  not  he  liable  to 
grantee^s  debt, — ^In  general,  such  a  condition  is  void; 
but  otherwise  as  to  a  common  law  limitation  (see  section  3, 
above),  as,  where  the  grant  (of  legal  or  equitable  estate)  is  to 
A  until  he  becomes  a  bankrupt  and  then  over,  or  until  he 
commits  an  act  of  bankruptcy,  and  then  over,  also  a  condition 
in  a  lease  for  years  that  the  lease  shall  end,  upon  an  act  of 
bankruptcy  by  the  tenant,  or  upon  the  term's  being  taken  in 
execution,  is  valid,  although  it  could  not  be  screened  by  con- 
dition from  his  debts  while  it  continued  his  property.  (1 
M's.  Real  Prop.,  §§  589.) 

(3)  Conditions  restricting  use  of  premises  granted. — 
If  in  a  reasonable  manner,  they  are  valid ;  as,  where  the  prop- 
erty is  forbidden  to  be  used  for  a  particular  business,  such  as 
the  sale  of  liquor,  or  is  required  to  be  used  or  improved  in  a 
particular  way,  as  by  the  erection  of  a  dwelling  at  a  minimum 
cost  of  so  much  or  the  like.  Unreasonable  restrictions  (by 
condition)  of  a  fee  simple  estate  is  void,  as,  that  the  grantee 
shall  not  take  the  profits  of  the  land,  or  that  he  shall  lease  it  at 
a  named  rent,  or  that  he  shall  lease  it  at  all,  or  that  he  shall 
cultivate  it  in  a  certain  manner,  or  that  no  window  shall  be 
placed  in  a  house.     (1  M's  Real  Prop.,  §  590.) 

§  8.  Performance  of  conditioiis. — ^The  person  taking 
possession  takes  subject  to  and  must  perform  the  conditions, 
and  is  bound  personally;  his  assignees,  however,  are  liable 
only  to  the  extent  of  the  value  of  the  property.  In  general, 
any  one  having  an  interest  in  the  condition  or  land  may  per- 
form the  condition;  a  stranger  cannot,  except  for  a  minor 
or  idiot  or  where  it  is  accepted  and  ratified  by  the  parties. 

If  the  condition  is  conjunctive  (several  with  "and"  be- 
tween the  parts)  all  the  parts  (possible  of  performance)  must 
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be  performed;  if  disjunctive  (with  ^^or"  between  the  parts), 
the  performance  of  either  is  sufficient. 

The  performance  must  be  at  or  before  the  day  named; 
if  no  day  named,  it  must  be  during  his  life  at  least,  and  within 
a  reasonable  time  where  the  justice  of  the  case  requires,  as, 
where  the  condition  is  payment  of  money,  delivery  of  a  deed, 
or  the  like. 

Performance  will  be  excused. — (1)  where  the  other  party 
is  absent  at  the  proper  time  and  place,  when  his  presence  is 
needful;  (2)  where  performance  is  tendered  and  refused; 
and  (3)  where  the  other  party  omits  the  previous  notice, 
request,  or  other  prior  act. 

The  performance  may  be  expressly  waived  by  the  other 
party,  but  if  the  condition  be  in  a  deed,  the  waiver  must  be 
by  writing  under  seal,  unless,  indeed,  the  grantor  by  his  silence 
and  verbal  acquiescense  has  induced  the  grantee  to  expend 
money  on  the  property,  when  the  grantor  will  be  estopped  to 
enforce  the  condition.  In  any  case,  a  waiver  may  be  implied, 
where  the  conduct  of  the  other  party  is  such  as  camiot  be 
reconciled  with  a  purpose  to  insist  upon  the  condition;  but  a 
waiver  is  never  implied  from  mere  indulgence  or  sile«ice.  As 
to  conditions  to  do  or  not  to  do  a  single  act  at  or  by  a  certain 
time,  or  at  a  certain  place,  a  license  or  privilege  once  given  for 
the  breach  of  a  condition  discharges  it  forever;  but  otherwise 
as  to  conditions  of  a  continuing  and  recurrenct  character, 
is  to  pay  rent  the  first  of  each  month,  the  landlord's  excusing 
one  payment  does  not  excuse  the  whole  series. 

A  grantor,  with  knowledge  of  a  breach  of  condition,  who 
does  any  act  (as,  the  acceptance  of  rent)  clearly  recognizing 
the  grantee's  interest  as  still  subsisting,  thereby  waives  his 
right  of  re-entry  or  the  forfeiture  of  the  condition ;  as  to  pre- 
vious, but  not  as  to  subsequent  breaches. 

As  to  impossible  conditions,  if  the  condition  is  precedent, 
of  course  no  estate  can  vest ;  if  subsequent,  performance  is  ex- 
cused if  the  condition  is  impossible  at  the  time,  or  if  possible 
at  the  time,  is  subsequently  made  impossible  by  the  act  of  Grod 
(as,  death)  or  by  the  act  of  the  other  party.  Of  course,  if  the 
condition  is  made  impossible  by  the  act  of  the  performer,  the 
estate  is  defeated.     (1  M's  Real  Prop.  §§  644-65.) 

§  7.  Relief  m  equity  against  forfeiture  for  breach  of 
condition. — In  case  of  a  condition  to  pay  money,  equity  will 
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always  relieve  within  a  reasonable  time  after  default,  upon 
payment  of  principal  and  interest ;  if  the  condition  is  a  pen- 
alty equity  will  relieve  (though  party  cannot  elect  to  pay 
penalty  and  so  evade  specific  execution  of  contract ;  but  equity 
will  not  relieve  if  payment  of  part  (as,  interest)  is  to  be  re- 
mitted if  the  condition  is  fulfilled.  A  condition,  in  a  deed  of 
trust  to  secure,  a  debt  payable  several  years  hence,  that  if  any 
annual  interest  be  not  punctually  paid,  the  whole  debt  shall 
immediately  become  payable,  and  the  deed  of  trust  enforced 
as  to  all,  is  not  a  penalty,  and  is  valid  (93  Va.  380). 

As  to  conditions  to  do  some  other  thing  than  the  payment 
of  money,  equity  will  not  interpose,  where  the  other  party 
cannot  be  put  into  a  plight  essentially  the  same  or  as  good ;  as, 
where  the  breach  is  assigning  the  premises  without  leave, 
neglecting  to  repair,  failure  to  insure,  farming  in  a  prohibited 
way,  exercising  a  forbidden  trade  on  the  premises,  and  the 
like. 

If  the  condition  is  to  pay  a  stipulated  or  fixed  measure 
of  damages,  if  actually  estimated  in  good  faith,  equity  will 
not  interfere.  It  is  not  enough  merely  to  call  them  "liquidated 
damages,"  if  the  contrary  appears.  (1  M's  Real  Prop.,  §§ 
591-4.)    See  Penalty. 


CONFESSION  OF  JUDGMENT 

See  Judgment  Lien 

I  1.    Where  and  how  made 

f  2.    Form  of  power  of  attorney  to  confess  judgment 

§  1.  Where  and  how  made. — A  debtor  may  confess  judg- 
ment in  the  clerk's  office  in  vacation  before  the  clerk  (Code, 
§  6130) ;  and  this  may  be  done  though  no  suit  be  pending  or 
process  issued  (31  Grat.  580,  699;  32  Grat.  707;  90  Va.  647; 
112  Va.  384;  4  Min.  Inst.  728) ;  yet  a  memmorandum  for  the 
suit  is  usually  made  and  process  issued  and  service  accepted. 
The  confession  may  be  made  in  person,  or  by  an  attorney  in 
fact  under  a  power  of  attorney. 

It  may  be  done  even  though  the  case  be  on  the  court 
docket.      (Burk's  PI.  &  Pr.,  §§  181, 188.) 


408  CONFESSION   OF   JUDOMBNT 

'^A  judgment  on  confession  shall  be  equal  to  a  release  on 
errors,"      (Code,  §  6330.) 

§  2.    Form  of  power  of  attorney  to  conf  eta  jadgment^— 

See  under  Power  of  Attorney^  No.  2;  and  under  Promissory 
and  Negotiable  Notes^  No.  5. 

§  3.  Act  1922  rmiulating  the  oonfetaion  of  judgmenta  in 
die  clerk's  office;  procedure^ — (1)  When  judgment}  may  he 
confessed;  lien, — "Any  person  being  indebted  to  another  per- 
son, may,  at  any  time  confess  judgment  in  the  clerk's  office  of 
any  court  of  record  in  this  Commonwealth,  whether  a  suit, 
motion  or  action  be  pending  therefor  or  not,  for  so  much  prin- 
cipal and  interest  as  his  creditor  may  be  willing  to  accept  a 
judgment  for,  which  judgment,  when  so  confessed,  shall  be 
forthwith  entered  of  record  by  the  clerk  in  whose  office  it 
is  confessed,  in  the  proper  order  book  of  his  court,  and  shall 
be  as  final  and  as  binding  as  though  confessed  in  open  couii; 
or  rendered  by  the  court,  subject  to  the  control  of  the  court 
in  which  rendered,  and  may  be  set  aside  only  for  fraud  or 
other  like  taint. 

The  clerk  shall  enter  on  the  margin  of  the  record  of  such 
judgment,  the  day  and  hour  when  the  same  were  confessed  and 
the  lien  thereof  shall  attach  and  be  binding  from  the  time  of 
such  confession  so  entered." 

(2)  How  confession  made, — "Such  confession  of  judg- 
ment may  be  made  either  by  the  debtor  himself,  or  by  his  duly 
constituted  attorney  in  fact  acting  under  and  by  virtue  of  a 
warrant  duly  executed  and  acknowledged  by  him  as  deeds  are 
required  to  be  acknowledged,  before  any  officer  or  person  au- 
thorized to  take  acknowledgments  of  writings  to  be  recorded 
in  Virginia,  and  of  the  following  tenor,  to- wit : 

"To  the  clerk  of  the court  of  the 

of ,  in  the  Conmionwealth  of  Virginia,  greet- 
ing: 

I,  A.  B.  (or  A,  B.  and  C.  Z>.,  etc.,)  hereby  acknowledge 
my  self   (or  ourselves)   to  be  justly  indebted  to    (name  of 

creditor)    in    the    sum    of dollars    and cents 

($ )  with  interest  thereon  from  the day  of 

,  10 ,  as  to  which  obligation  I  (or  we) 

hereby  waive  the  benefit  of  my  (or  oui')  homestead  exemp- 
tions; and  be  it  known  to  you,  that  I  (or  we)  do  hereby  consti- 
tute and  appoint  (name  of  attorney  in  fact)  my  (or  our)  true 
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and  lawful  attorney  in  fact  for  the  purpose,  and  I  (or  we) 
do  hereby  vest  him  with  full  power  and  authority  to  personally 
appear  for  me  (or  us)  and  confess  judgment  before  you  in 
your  office  against  me  (or  us)  in  favor  of  the  aforesaid  (name 

of  creditor)  for  the  said  sum  of  $ ,  with  interest 

thereon  from  the  said day  of ,  192 — ,  until  paid, 

and  the  costs  of  this  proceeding,  with  waiver  of  homestead 
exemptions  as  aforesaid. 

Given  under  my  (or  our)  hand —  and  seal — ,  this  

day  of ,  192—. 

A.  B.  (or  A.  B.  and  C.  D.)  (Seal) 

Add  a  certificate  of  acknowledgment. 

On  the  presentation  of  such  warrant  by  the  person  therein 
named  as  attorney  in  fact,  or  upon  the  personal  appearance 
of  the  debtor  or  debtors  and  the  expression  by  him  or  them 
of  his  or  their  desire  to  confess  such  judgment,  the  clerk  shall 
draw  and  require  the  said  attorney  in  fact,  or  the  debtor  or 
debtors,  the  case  may  be,  to  sign  a  confession  of  judgment, 
which  shall  be  in  form,  as  follows : 

Virginia:  In  the  clerk's  office  of  the court  of 

,  to- wit : 

I  (or  we)^  A.  B.  (or  A.  B.  and  G.  D.  etc.),  hereby  ac- 
knowledge myself  (or  ourselves)  to  be  justly  indebted  to,  and 
do  hereby  confess  judgment  in  favor  of  (name  of  creditor)  in 

the  sum  of dollars  and cents  ($ ) 

with  interest  thereon  from day  of , 

192 — ,  until  paid,  and  the  costs  of  this  proceeding,  hereby 
waiving  the  benfit  of  my  (or  our)  homestead  exemptions  as  to 
the  same. 

Given  under  my  (or  our)  hand —  and  seal — ,  this 

day  of ,  192—. 

A.  B.  (or  A.  B.  and  C.  D.)  (Seal) 

Or,  if  by  an  attorney  in  fact  after  signatures  and  seals  of 
creditors,  add  : 
by  A.  T.,  his  (or  their)  attorney  in  fact. 

When  a  judgment  is  so  confessed,  the  clerk  shall  endorse 
upon  such  confession,  or  attach  thereto,  his  certificate  in  man- 
ner and  form  following,  to- wit : 

Virginia:  In  the  clerk's  office  of  the  court 

of  the of ,  the day  of , 

192—. 
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The  foregoing  (or  attached)  judgment  was  duly  confessed 

192 — ,  at o'clock M.,  and  has  been  duly  entered  of 

before  me  in  my  said  office  on  the day  of , 


record  in  common  law  order  book  number ,  page 

Teste: C.  C.  Clerk. 

The  said  confession  and  clerk's  certificate,  together  with 
the  warrant,  if  the  confession  be  by  attorney  in  fact,  shall  be 
securely  attached  together  by  the  clerk  and  filed  by  him  among 
the  records  of  his  office. 

The  clei-k  shall  forthwith  docket  such  judgment  in  the 
current  judgment  lien  docket  in  his  office,  and  shall  issue  exe- 
cution thereon  as  he  may  be  directed  by  the  creditor  therein, 
or  his  assigns,  in  the  manner  prescribed  by  law." 

(3)  Fees  upon  confession  of  judgment. — "The  following 
fees,  and  no  other,  shall  be  taxed  by  the  clerk  as  and  for  the 
costs  of  such  proceeding : 

The  statutory  writ  tax $ 

For  the  attorney  in  fact,  when  there  is  one 2.50 

For  the  clerk  for  drawing  confession  of  judgment .50 

For  the  clerk  for  certificate  as  to  confession .25 

For  the  clerk  for  entering  judgment  on  order  book .50 

For  the  clerk  for  noting  date  of  confession  on  margin 

of  order  book .25 

For  the  clerk  for  fiiling  all  papers .50 

For  the  clerk  for  docketing  the  judgment  and  issuing  execu- 
tion, the  same  fees  allowed  by  law  for  docketing  judgments 
rendered  in  court  and  issuing  executions  thereon." 


CONSPIRACY 

See  Adulter;/^  Fornication^  etc.;  Anti-Trust  Law;  and  Strikes 

§  1.  Definition  and  punishment  of  conspiracy 

§  2.  The  several  constituents  of  consplrary 

S  3.  Instances  of  conspiracies  enumerated 

S  4.  Form  of  "description"  under  warrant  or  indictment 

§  1«.  Definitimi  and  punishment  of  consfMracy. — Con- 
spiracy is  a  misdemeanor  at  common  law,  and  punishable  by 
statute  (§  4782)  by  a  fine  not  over  $500,  or  jail,  not  over  12 
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months,  or  both.  Conspiracy  is  defined  to  be  an  agreement 
between  two  or  more  persons  by  some  concerted  action  to 
commit  an  offense;  or  falsely  to  accuse  or  prosecute  another 
for  an  offense ;  or  to  effect  a  purpose  tending  to  prejudice  the 
public ;  or  to  commit  by  criminal  or  unlawful  means,  a  private 
injury  which  would  not  constitute  a  crime  if  done  by  an  in- 
dividual.    (H's  G.  &  M.,  p.  363.) 

§  2.  The  several  constituents  of  conspiracy. — To  con- 
stitute a  conspiracy  there  must  be:  (1)  Two  or  more  persons, 
so  that  husband  and  wife,  being  one  person  in  law,  cannot  by 
themselves  be  convicted — also  acquittal  of  all  but  one  in- 
volves the  acquittal  of  him  too;  and  (2)  an  agreement;  hence 
the  offense  is  complete  if  an  agreement  to  do  the  act  in  ques- 
tion be  made,  although  nothing  be  done  in  pursuance  of  the 
agreement.     (H's  G.  &  M.  p.,  363.) 

§  3.  Instances  of  conspiracies  enumerated. — ^A  confed- 
eration to  commit  a  felony  or  misdemeanor,  statutory  or  com- 
mon law,  is  a  conspiracy,  and  if  the  offense  be  conmiitted,  the 
conspirary  merges  if  the  offense  be  a  felony,  but  not  so  if  it 
be  only  a  misdemeanor. 

A  conspiracy  to  charge  one  falsely  with  crime  is  like- 
wise criminal,  but  not  so  where  two  or  more  persons  con- 
sult and  agree  to  prosecute  one  who  is  guilty,  or  against  whom 
there  is  reasonable  grounds  of  suspicion.  But  a  conspiracy  to 
extort  hush-money  is  an  offense,  whether  the  charge  be  true  or 
false,  or  whether  criminal  or  not. 

Conspiracies  prejudicing  the  public  are  such,  generally, 
as  may  endanger  public  health,  violate  public  morals,  insult 
public  justice,  destroy  the  public  peace,  or  affect  public  trade 
or  business — e.  g.,  conspiring  forcibly  ori  fraudulenty  to  raise 
or  depress  the  price  of  labor,  or  by  threats  or  other  unlawful 
means  to  keep  an  operative  out  of  employment,  or  to  molest 
and  obstruct  workmen  with  a  view  to  induce  them  to  leave 
their  employment,  or  to  engross  by  coercion  or  fraudulent 
means  any  particular  business  staples,  such  as  wheat  or  coal, 
so  as  to  force  the  purchase  by  consumers  at  exorbitant  prices, 
or  to  suppress  competition  at  a  public  auction. 

It  is  also  an  offense  to  conspire  to  commit  by  criminal 
or  unlawful  means  a  mere  private  injury,  as  to  cheat  privately, 
to  hiss  at  a  theatre,  to  blast  the  character  of  a  person,  whether 
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by  word  of  mouth  or  in  writing,  and  such  like  instances;  but 
it  is  no  offense  to  conspire  to  commit  a  mere  civil  trespass. 

And  it  should  be  observed  that  when  the  conspiracy  is 
to  effect  an  unlawful  purpose,  such  purpose  should  be  averred ; 
and  if  the  conspiracy  consists  in  the  unlawful  means  to  ac- 
complish an  indifferent  or  lawful  purpose,  the  means  should 
then  be  alleged.  (H's  G.  &  M.,  pp.  363-4.)  Strikers  are  also 
conspiraces — ^see  Strikes. 

Conspiring  to  commit  a  person  to  an  institution  for  the 
feeble-minded  is  pimishable  by  a  fine  not  over  $1,000,  or  jail 
not  over  one  year,  or  both.  (CJode,  §  1084.) 

For  conspiracy  against  the  government  see  Code,  §  4392. 

For  conspiracy  by  convicts  in  the  penitentiary,  see  Code, 
§  5050. 

§  4.    Form  of  ^descrqitioii''  ander  wmrrant  or  indictiiieat 

Na  1.    CoNSPiBiNG  TO  Chaboe  a  Person   with  an   Offense 

{Idem.) 
DcscBipnoN: 
"together  with  E.  C,  and  C.  F.,  intending  unlawfully  and  without  just 
cause  to  subject  him  the  said  A.  B.,  to  disgrace  and  grievous  bodily 
punishment,  did  then  and  there  falsely  and  maliciously  conspire,  con- 
federate, and  agree  together  to  charge  and  accuse  him  the  said  A.  B., 
that  he  had  lately  before  [here  describe  the  offense  in  terms  of  the 
statute  or  of  its  definition,  or  even  with  greater  particularity  when 
practicable]." 


IC 


No.  2.    Pbisonebs  Conbpibino  to  Escape  from  Jail 

(Idem,) 
Desobiftion: 
together  with  E.  C,  and  C.  F.,  having  lawfully  been  imprisoned  in 
the  common  jail  of  said  county,  in  the  custody  of  the  keeper  thereof, 
by  virtue  of  legal  process  against  them,  and  intending  to  eftect  their 
escape  from  and  out  of  the  said  jail  and  custody,  did  then  and  there 
conspire,  confederate,  and  agree  among  themselves,  unlawfully  to 
effect  their  escape  from  and  out  of  the  said  jail  and  custody." 


No.  3.    CoNSPntiNG  TO  E^G]EU>ss  and  Monopolize  an  Article  of  Tbajub 

{Idem,) 
Description: 
"together  with  E.  C.,  and  C.  F.,  being  each  of  them  buyers  and  sellers 
of  a  certain  necessary  article  of  food  for  man,  called  "clipped  herring" 
(or  other  article),  did  then,  and  for  a  long  time  before  and  after,  un- 
lawfully conspire,  combine,  confederate,  and  agree  together,  for  their 
private  gain,  to  acquire,  obtain,  and  engross  Into  their  hands  and  pos- 
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session  all  clipped  herrings  then  brought  to  R.,  in  said  county,  or 
thereafter  to  be  brought  there,  to  make  a  'Jdonopoly  thereof,  and  to 
make  and  enhance  at  their  will  and  pleasure  the  price  of  such  herrings, 
the  same  being  a  necessary  article  of  food." 


CONTEMPTS 

See  Obstruction  of  Justice 

I.    Contempts  in  Coubt 

{  1.    When  courts  may  punish  summarily  for  contempt 
{  2.    Punishment  of  first  class  of  contempts 
§  3.    Punishment  of  the  other  three  classes  of  contempts 
§  4.    Contempts  not  embraced  by  statute;  how  punished 

(1)  Misconduct  of  inferior  judges  and  magistrates 

(2)  Misbehavior  toward  the  court,  out  of  its  presence 
and  not  directly  obstructive  of  its  proceedings 

(3)  Malpractice  of  attorneys 

{  5.    Remitting  punishment  in  case  of  contempt 

II.    Contempt  Befobe  a  Justice 

§  6.    Power  of  justice  to  punish  for  contempt 

{  7.    Proceeding  before  a  justice  for  contempts 

{  8.    Appeal  from  sentence  of  justice;  how;  what  justice  to  certi* 

fy;  how  appeal  heard  and  decided 
{  9.    Various  forms  under  "Contempts  '* 

I.    Contempts  in  Court 

§  1.    When  coarta  may  punuh  sununarily  for  contonpL — 

By  section  4521  of  the  Code:  "The  courts  and  judges 
may  issue  attachments  for  contempt,  and  punish  them  sum- 
marily, only  in  the  cases  following: 

(1)  Misbehavior  in  the  presence  of  the  court,  or  so 
near  thereto  as  to  obstruct  or  interrupt  the  administration  of 
justice  (e.  g.,  by  rude  and  contumelious  behavior  towards  the 
court  or  judge;  obstinacy,  perverseness,  prevarication,  or  the 
like) ; 

(2)  Violence  or  threats  of  violence  to  a  judge,  or  officer 
of  the  courts,  or  to  a  juror,  witness,  or  party  going  to,  attend- 
ing, or  returning  from  the  court,  for  or  in  respect  of  any  act  or 
proceeding  had  or  to  be  had  in  such  court ; 
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(3)  Obscene,  contemptuous,  or  insulting  language  ad- 
dressed to  or  published  of  a  juclge  for  or  in  respect  of  any 
act,  or  proceeding  had,  or  to  be  had,  in  such  court,  or  like  lan- 
guage used  in  his  presence  and  intended  for  his  hearing,  for 
or  in  respect  of  such  act  or  proceeding; 

(4)  Misbehavior  of  an  officer  of  tlie  court  in  his  official 
capacity  (e.  g.,  by  acts  of  oppression;  needless  violence,  in- 
humanity; extortion;  injustice;  gross,  willful,  or  corrupt 
neglect  of  duty;  or  other  corrupt  practice) ; 

(6)  Disobedience  or  resistance  of  an  officer  of  the  court, 
juror,  witness,  or  other  person,  to  any  lawful  process,  judg- 
ment, decree,  or  order  of  the  said  court.  Judge  has  same 
power  in  vacation  as  in  court  to  enforce  obedience  to  its  de- 
crees and  orders.     (Code,  §  6309.) 

§  2.  Panitlinent  of  first  class  of  contempts. — By  section 
4625  of  the  Code:  "No  court  shall,  without  a  jury,  for 
any  such  contempt  as  is  mentioned  in  the  first  class  em- 
braced in  section  4521,  impose  a  fine  exceeding  $50,  or  im- 
prison more  than  ten  days;  but  in  any  such  case  the  court  may 
impanel  a  jury  (without  an  indictment,  information,  or  any 
formal  pleading)  to  ascertain  the  fine  or  imprisonment  proper 
to  be  inflicted,  and  may  give  judgment  according  to  the  ver- 
dict." 

§  3.  Pmiisluiieiit  of  the  other  three  cksses  of  contempts. 
— ^Any  contempt  embraced  in  classes  (2),  (3),  (4),  and  (5) 
of  section  4521  of  the  Code  are  punishable  by  the  court  by  at- 
tachment  and  in  summary  way,  with  fine  and  imprisonment, 
or  either. 

The  course  of  procedure  is,  first  to  serve  on  the  party  a 
summons  or  rule,  returnable  at  a  certain  time,  requiring  him 
to  show  cause  why  he  should  not  be  fined,  if  only  punishment 
by  fine  be  contemplated ;  or,  in  other  cases,  why  an  attachment 
should  not  issue  against  him.  If  he  fails  to  appear,  the 
court  may,  in  the  first  case,  fine  him  in  his  absence;  and,  in 
the  other  cases,  the  court  confirms  and  makes  absolute  the 
original  rule  and  then  issues  an  attachment  against  him  to 
answer  for  the  contempt.  Indeed,  in  very  flagrant  cases 
of  contempt,  the  attachment  may  issue  in  the  first  instance. 
The  attachment  has  no  other  object  than  to  bring  the  party 
into  court.      So  that,  if  the  party  upon  being  served  with 
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a  rule  to  show  cause  why  an  attachment  should  not  issue, 
appear  in  court  in  person,  and  instead  of  moving  to  discharge 
the  rule,  submit  to  interrogatories,  the  court  may  proceed  at 
once  to  judgment.  Both  the  rule  and  attachment  are  dis- 
pensed with  when  the  contempt  is  committed  in  the  face  of 
the  court.    (H's  G.  &  M.  pp.  256-7.) 

§  4.    Contempts  not  embraced  by  statute;  how  punuhedL 

— Besides  the  several  instances  of  contempt  enumerated  in 
the  statute  (see  section  1,  above),  the  following  are  likewise 
contempts,  punishable,  however,  in  a  different  manner,  but 
with  the  same   penalty: 

(1)  Misconduct  of  inferior  judges  and  magistrates. — 
Thus:  Usurping  jurisdiction  without  any  color  or  right; 
trying  one's  own  cause ;  acting  oppressively  or  irregularly,  as 
giving  judgment  without  previous  summons  or  notice;  dis- 
obeying lawful  mandates  of  superior  courts,  as  writs  of  pro- 
hibition, mandamus,  or  the  like;  acting  in  contemptuous  dis- 
regard of  determinations  of  superior  courts;  refusing,  with- 
out reasonable  cause,  to  proceed  at  all ;  and  such  like. 

(2)  Misbehavior  toward  the  court,  out  of  its  presence, 
and  not  directly  obstructive  of  its  proceedings. — ^Thus: 
Speaking  or  writing  contempuously  of  the  court  or  judge  in 
his  judicial  capacity;  impeaching  his  purity,  impartiality,  or 
integrity  as  to  any  case  before  him;  attempting  to  influence 
his  decision  by  written  or  oral  publication  calculated  and  in- 
tended to  excite  public  prejudice;  treating  the  process  or 
order  of  court  with  disrespect;  perverting  process  to  pur- 
poses of  private  malice  or  injustice;  publishing  false  or  even 
true  accounts,  without  authority,  of  causes  pending;  and  the 
like. 

(3)  Malpractice  of  attorneys,  who,  being  officers  of  the 
court,  are  as  much  amenable  thereto  for  their  professional 
conduct  as  other  officers  thereof.  Thus:  Instituting  or  de- 
fending suits  without  authority;  protecting  suits  by  disin- 
genuous artifices;  deceiving  the  court;  base  and  unfair  deal- 
ings toward  clients,  as  charging  for  business  never  done;  re- 
fusing to  deliver  client's  papers;  omitting  to  pay  money  col- 
lected; or  any  other  professional  misconduct. 

At  common  law  these  contempts  were  proceeded  for  in 
a  summary  manner  as  in  other  cases  of  contempt;  but,  by  the 
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statute,  attachment  and  summary  proceedings  are  prohibited, 
except  in  the  cases  therein  enumerated;  so  that  proceedings 
for  the  contempts  named  in  this  section  must  be  by  indictment, 
information,  or  presentment,  as  for  other  offenses,  and  the 
punishment  is  by  fine  or  imprisonment,  or  by  both.  (H's  G. 
&  M.,  pp.  257-8.) 

§  5.  Remitting'  pimialiiiient  in  caae  of  contonpL — By 
section  2557  of  the  Code:  ^^No  court  shall  remit  a  fine,  ex- 
cept for  a  contempt,  which  the  court,  during  the  same  term, 
may  remit  either  wholly  or  in  part.  This  section  shall  not 
impair  the  judicial  power  of  the  court  to  set  aside  a  verdict 
or  grant  a  new  trial." — See  Fines^  section  3. 

II.    Contempts  Before  a  Justice 

§  6.  Power  of  justice  to  punish  (or  contempt. — By  sec- 
tion 4522  of  the  Code :  ^^A  justice,  while  engaged  in  the  trial 
of  a  case,  or  in  any  judicial  proceeding,  shall  have  the  same 
power  and  jurisdiction  as  a  court  to  punish  summarily  for 
contempt  (see  section  1,  above),  but  in  no  case  shall  the  fine 
exceed  $20,  or  the  imprisonment  exceed  ten  days,  for  the 
same  contempt." 

§  7.  Proceeding  i>elore  a  justice  for  contempts* — ^Any 
contempt  embraced  by  the  first  class,  being  conmiitted  in  the 
presence  of  the  justice,  no  rule  or  other  process  is  necessary; 
^d  the  party  offending  being  present  may  summarily  and  at 
once  be  punished  by  fine  or  imprisonment,  or  by  both,  with- 
out any  further  proof  or  examination. 

If  the  contempt  belong  to  any  of  the  other  classes  above 
named,  the  course  of  procedure  is  first  to  issue  and  have  served 
on  the  party  a  summons  or  rule,  returnable  at  a  certain  time, 
requiring  him  to  show  cause  why  he  should  not  be  fined,  if 
only  punishment  by  fine  be  contemplated,  or,  in  other  cases, 
why  an  attachment  should  not  issue  against  him;  if  he  fails 
to  appear,  the  justice  may,  in  the  first  case,  fine  him  in  his  ab- 
sence, and  in  the  other  cases  the  justice  issues  an  attachment 
against  him  to  answer  for  the  contempt.  Indeed,  in  very 
flagrant  cases  of  contempt  the  attachment  may  issue  in  the 
first  instance. 

The  attachment  has  no  other  object  than  to  bring  the 
party  before  the  justice.  So  that  if  the  party,  upon  being 
served  with  a  rule  to  show  cause  why  an  attachment  should 
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not  issue,  appear  before  the  justice  in  person,  and  instead  of 
moving  to  discharge  the  rule,  submit  to  interrogatories,  the 
justice  may  proceed  at  once  to  judgment.  (H's  G.  &  M.,  p. 
406.) 

§  8.  Appeal  from  sentence  of  justice;  how;  what  justice 
to  certify;  how  appeal  heard  and  decided. — By  section  4523  of 
the  Code:  "Any  person  sentenced  to  pay  a  fine,  or  to  im- 
prisonment, under  the  preceding  section,  may  appeal  there- 
from to  the  court  of  the  county  or  corporation  in  which  the 
justice  resides,  or  to  the  judge  thereof  in  vacation,  upon 
entering  into  a  recognizance  before  the  justice,  with  surety 
and  in  a  penalty  deemed  sufficient,  to  appear  before  said 
court  on  the  first  day  of  the  next  term,  or  before  the  judge 
in  vacation,  to  answer  for  the  offense.  If  such  appeal  be 
taken,  a  certificate  of  the  conviction  and  the  particular  cir- 
cumstances of  the  offense,  together  with  the  recognizance, 
shall  forthwith  be  transmitted  by  the  justice  to  the  clerk  of 
said  court,  who  shall  immediately  deliver  the  same  to  the  judge 
thereof.  Such  judge  may  hear  the  case  in  term  or  in  vacation 
upon  tlie  said  certificate  and  any  legal  testimony  adduced  on 
either  side,  and  make  such  order  therein  as  may  seem  to  him 
proper.  Such  order  when  made  in  vacation  shall  be  entered 
in  the  order  book  of  the  court  and  have  the  same  force  and 
effect  as  an  order  entered  in  term." 

§  9.    Varioua  forms  under  ^^Contean^iB/* — 

No.  1.    RuLB  OB  Summons  aoainst  a  Person  to  Show  Cause  why  he 

SHOULD  NOT  BE  FiNED,  OB  WHY  AN  ATTACHMENT  SHOULD  NOT   ISSUB  FOB 

Ck>NTEMFT 

(Code,  {§  4985,  4522.) 

county,  to-wlt: 

To  X.  Y.,  constable  of  said  county: 

You  are  hereby  commanded,  In  the  name  of  the  Commonwealth 

of  Virginia  to  summon  C.  D.,  to  appear  at ,  in  said  county,  on  the 

day  ,  192 — ,  at  a.  m.,  before  me,  J.  T.,  a  justice  for 

said  county,  now  engaged  in  the  trial  of  the  case  of against , 

then  and  there  to  show  cause,  if  any  he  can,  why  he  should  not  be 
fined  (or  why  an  attachment  should  not  he  issued  against  him)  for 
contemptuously  disobeying  my  lawful  process  of  subpoena  summoning 

him  to  appear  at ,  in  said  county,  on  the day  of ,  192 — ,  as 

a  witness  on  behalf  of on  the  trial  of  the  said  case  before  me,  the 

said  justice  (or  for  any  other  contempt,  according  to  the  facts) ;  and 
herein  fail  not  at  your  peril. 

QiTen  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.  [L.  s.] 
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No.  2.    Attachment  Against  a  Pebson  to  Answxb  fob  Contemtt 

{Idem.) 

oounty,  to>wli: 

To  X,  Y.,  constable  of  said  county: 

Whereas,  while  I,  J.  T.,  a  Justice  for  said  county,  was  engaged  in 

the  trial  of  the  case  of against ,  C.  U„  did  contemptuously 

disobey  my  lawful  process  of  supoena  summoning  him  to  appear  at 

in  said  oounty,  on  the day  of ,  1*2 — ,  as  a  witness  on 

behalf  of ,  on  said  trial  (or  did  contemptuously  commit  some  other 

contempt,  stating  it  according  to  the  facts)*;  and  whereas  the  said 

C.  D.,  was  duly  sununoned  by  me  to  appear  at ,  in  said  county,  on 

the day  of ,192 — ,  at a.  m„  before  me,  the  said  justice, 

then  and  there  to  show  cause,  if  any  he  could,  why  an  attachment 
should  not  issue  against  him  for  the  said  contempt,  and  has  failed  to 
appear  and  show  cause  as  aforesaid  required  of  him:* 

These  are,  therefore,  in  the  name  of  the  commonwealth  of  Vir- 
ginia, to  command  you  to  attach  and  bring  before  me  the  body  of  the 
said  C.  D.,  to  answer  for  the  said  contempt,  and  further  to  be  dealt 
with  according  to  law;  and  herein  fail  not  at  your  peril. 

Given  under  my  hand  and  seal,  this day  of  ,  192 — . 

J.  T.,  J.  P.  [L.  s.] 

If  the  justice  desires  to  issue  an  attachment  in  the  first  instance, 
without  a  previous  rule  omit  the  matter  between  the  two  stars;  other- 
wise, use  the  entire  form. 


No.  3.    Judgment  Imposing  a  Fine  fob  Contempt 

{Idem.) 
-county,  to-wit: 


The  defendant  C.  D.,  is  found  guilty  of  the  contempt  charged  with- 
in, and  is  adjudged  to  pay  a  fine  of dollars  and  I costs.     This 

day  of ,  192—.  J,  T..  J.  P. 


No.  4.    Judgment  of  Imprisonment  fob  €k>NTEMPT 

ildevu) 
-county  to-wit: 


The  defendant  C.  D.,   is  found  guilty  of  the  contempt  charged 

within,  and  Is  adjudged  to  be  confined  in  the  jail  of county  for 

the  term  of days  (not  exceeding  10  days).     This day  of , 

192—.  J.  T.,  J.  P. 


No.  6.     0)MM1TMENT  FOB  CJONTEMPT  IN  JUSTICE'S  COUBT,  IN  HIS  PBESENCE 

(Menu) 
county  to-wit: 
To  X.  Y.,  constable  of  said  county,  and  to  the  keeper  of  the 
Jail  of  said  county: 

Whereas,  while  I,  J.  T.,  a  Justice  for  said  county,  was  engaged 

in  the  trial  of  the  case  of against ,  C.  D.,  did  contemptuously 

refuse  to  be  sworn   (or  to  give  evidence)  on  behalf  of ,  on  said 
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trla],  he  having  been  duly  summoned  for  that  purpose,  and  being 
then  present  before  me  and  required  so  to  do  (or  did  contemptuously 
commit  some  other  contempt  In  the  Justice's  presence,  according  to 
the  facts): 

These  are,  therefore,  In  the  name  of  the  Commonwealth  of  Vir- 
ginia, to  command  you,  the  said  constable,  to  take  the  said  C.  D., 
and  convey  him  to  the  Jail  of  said  county,  and  there  deliver  him  to 
the  keeper  thereof,  together  with  this  process;  and  you,  the  keeper 
of  the  said  Jail,  are  hereby  commanded  to  receive  the  said  C.  D.,  Into 
your  custody  In  the  said  Jail,  and  him  there  safely  keep  for  the  period 
of days  (not  exceeding  ten  days),  or  until  he  be  otherwise  dis- 
charged by  law. 

Given  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J.  P.   [L.  8.] 


No.  6.    Cebtifioate  or  Conviction  and  the  Cibcumbtances   of  the 

Contempt,  where  an  Appeal  is  Taken 

{Idem.) 

county,  to- wit: 

Be  It  remembered,  that  on  the day  of ,  192 — ,  C.  D.,  was 

convicted  before  me  In  due  form  of  law,  of  a  contempt,  In  this  [here 
describe  the  contempt;  wherefore^  I  adjudged  that  he  be  [here  state  the 
punishment,  whether  a  fine  or  "^Imprisonment].  But  the  said  C.  D., 
having  prayed  an  appeal  from  my  said  Judgment  to  the  circuit  court 
of  said  county  (or  to  the  judge  of  the  circuit  court  of  said  county  in 
vacation),  and  the  said  C.  D.,  having  this  day  entered  Into  a  recognl- 

zance  before  me,  with  sufficient  surety.  In  the  sum  of dollars,  to 

appear  before  the  said  court  (or  the  judge  of  the  said  court  in  vaca- 
tion),  on  the day ,  192 — ,  to  answer  for  the  said  contempt, 

an  appeal  Is  hereby  granted  the  said  C.  D.,  according  to  law,  and  the 
said  Judgment  and  conviction  as  well  as  the  said  appeal,  are  here- 
by certified  to  the  said  circuit  court  (or  to  the  judge  of  the  said  court), 

Olven  under  my  hand  and  seal,  this day  of ,  192 — . 

J.  T.,  J,  P.  [L.  8.] 


No.  7.    Recognizance  to  Answer  fob  Contempt,  whebe  an  Appeal  is 

Taken 

ildem^) 
[Follow  No.  9,  under  Justice  of  the  Peace,  Division  VI.,  section 
14,  and  conclude  as  follows!: 

Yet  upon  this  condition,  that  whereas  the  said  C.  D.,  was  this  day 
tried  before  me  for  contempt  In  [here  Insert  the  penalty, 
whether  Imprisonment  or  a  mere  fine];  from  which  said  Judgment 
and  conviction  the  said  C.  D.,  took  an  appeal  to  the  circuit  court  of 
said  county  (or  to  the  judge  of  the  circuit  court  of  said  county  in 
vaoaHon) :      Now,  If  the  said  C.  D.,  shall  personally  appear  before  the 

said  circuit  court  on  the  first  day  of  the  next term  thereof  (or 

"before  the  said  judge  in  vacation,    at  — — ,  on  the day  of , 
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192 — ),  to  answer  for  the  said  contempt,  whereof  he  has  heen  found 
guilty  and  convicted  by  me,  and  shall  not  thence  depart  without 
leave  of  the  said  court,  then  this  recognizance  shall  he  void,  otherwise 
to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  before  me,  in  said  county,  the  day  and 
year  first  above  written.  J.  T.,  J.  P. 


CONTRACTS 

See  Alteration  of  Writings;  Architect  and  Builder;  Cancella- 
tion  of  Writings;  Recordation  or  Registry 

%    1.    Definition 

{    2.    EssentialB  of  a  contract 

( 1 )  Competent  parties 

(2)  Lawful  subject-matter 

(3)  A  valuable  consideration 

(a)  Definition  of  a  valuable  consideration 

(b)  Amount  of  the  consideration 

(c)  Past  consideration  not  suflicient 

(d)  Concurrent  considerations 

(e)     When  a  valuable  consideration  is  implied 
(4)    Mutual  assent  of  the  parties 
§    3.    Law  of  what  state  or  country  regulates  contracts 
§    4.    What  contracts  must  be  in  writing 

(1)  Representation  or  assurance  to  aid  one  to  obtain 

credit,  money,  etc. 

(2)  New  promise  or  ratification  by  a  minor  after  coming 

of  age 

(3)  Promise  by  administrator,  etc,  to  pay  debt  or  dam- 

ages personally 

(4)  Promise  to  answer  for  the  debt,  default  or  misdoings 

of  another 

(a)  In  general 

(b)  The  "debt  of  another  " 

(c)  The  "default  or  misdoings  of  another*' 

(d)  When  guarantor  is  discharged 

(5)  "Agreement  made  upon  consideration  of  marriage" 

(6)  "Contract   for   sale   of   real    estate   for   the   lease 

thereof  for  more  than  a  year  " 

(7)  "Agreement  that  is  not  to  be  performed  within  a 

year  '• 

(8)  New  promise  repelling  the  bar  of  the  statute  of  limi- 

tations 

(9)  The  writing  and  its  requisites 
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§    5.    Alteration  or  concellation  of  writings — See  Alteration  of 

Writings;   Cancellation  of  Writings 
I    6.    Release  of  contracts 
{    7.    Contract  to  convey  or  lease  land 

(1)  When  to  be  in  writing 

(2)  When,  in  equity,  contract  need  not  be  in  writing 

(3)  How  contract  of  sale  considered  in  equity 

(4)  Contract  may  be  discharged  verbally 

(6)     Recordation — See  Conveyances,  section  14,  and  RecoT' 
dation  or  Registry 
i    8.    Wagering,  gambling,  or  gaming  contract 

(1)  Definition 

(2)  Gaming  contracts  are  void 

(3)  Recovery  of  money  or  property  lost  in  gaming 

(4)  Bill  by  loser  against  winner;   upon  re-payment,  win- 

ner discharged  from  other  forfeitures 
{    9.    Contracts  to  marry  and  breaches  thereof — See  Marriage,  sec- 
tion 7 
I  10.    Contracts  for  materials  and  work 
{  11.    Contracts  for  service  and  work 

(1)  Effect  of  such  contracts 

(2)  Contracts  providing  for  compensation  upon  contin- 

gency 

(3)  Abatement  of  price  for  defective  work 

(4)     Lien  for  work  and  supplies — See  Liens  of  Mechanics 
and  Others 

§  1.  D^nilioii.— A  contract  is  a  mutual  agreement  be- 
tween two  or  more  competent  parties,  touching  a  lawful  sub- 
ject-matter, for  a  valuable  consideration. 

§  2.    Essentiab  of  a  contract — 

(1)  Competent  parties. — ^Any  person  may  contract,  except 
the  following:  (a)  Idiots^  who  from  their  birth  are  wanting 
in  understanding;  (b)  Limatics^  who  from  events  occuring 
after  birth  are  deprived  of  their  understanding,  whether  with 
or  without  lucid  intervals.  See  Conveyances^  section  4;  Wills^ 
section  2;  (c)  Minors^  with  certain  exceptions — see  Minors^ 
section  8;  and  Parent  and  child ^  section  2;  (d)  Drunken  per- 
sons— See  Conveyance^  section  4;  (e)  Married  women  formerly 
— see  Married  Women's  Property  and  Other  Rights^  sec- 
tions 2  and  4.  (f )  Persons  under  duress — see  Con/veyances^ 
section  4;  WiUs^  section  2,  (»S) ;  (g)  Alien  enemips — see 
Aliens. 

(2)  Lawful  subject-matter^  i.  e.,  the  contract  must  not  be 
contrary  to  the  terms  or  the  policy  of  thv  law,  common  law  or 
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statute,  e.  g.,  not  in  restraint  of  trade  or  of  marriage,  nor  tend 
to  immorality,  as,  for  illicit  cohabitation,  or  the  like. 

As  to  things  not  yet  come  into  existence,  or  not  yet  belong- 
ing to  the  party,  it  is  sufficient  if  it  have,  (1)  a  potential,  though 
not  an  actual,  existence,  as,  being  the  natural  product  or  ex- 
pected increase  of  something  already  belonging  to  him,  such 
as  the  crops  to  be  grown  on  his  field,  the  wool  to  be  clipped 
from  his  sheep,  the  milk  from  his  cows  the  coming  month,  the 
colts  of  his  mares  the  coming  spring,  etc.;  or  (2)  such  prop- 
erty as  he  may  afterwards  acquire :  the  former  he  may  actually 
sell,  the  risk  of  loss  being  in  the  purchaser;  while  the  latter 
he  can  only  agree  to  sell,  when  the  risk  remains  with  the  seller. 
If  at  the  time  of  the  contract  the  thing  has  ceased  to  exist,  the 
sale  is  void.     (3  Min.  Inst.  129-31.) 

(3)  ^  valuable  consideration, — No  consideration  is  neces- 
sary for  an  executed  contract,  as ;  a  gift,  but  for  an  executory 
contract  (one  yet  to  be  performed),  verbal  or  written  (but  not 
under  seal),  a  consideration  actual  or  implied,  is  indispensable; 
but  it  need  not  be  stated  in  the  contract,  but  may  be  proved. 
Moral  consideration  is  not  sufficient;  though  a  debt  barred  by 
limitation  is  a  valuable  consideration. 

A  valuable  consideration  is  required  to  prevent  the  promi- 
sor from  being  imposed  upon  by  claims  founded  on  unconsid- 
ered or  misrepresented  engagements;  or  to  prevent  his  adminis- 
trator or  executor  from  being  imposed  upon  or  from  being 
tempted  to  collusion,  in  fraud  of  his  estate;  or  to  present  his 
bona  fide  creditors  from  being  cheated  by  pretended  engage- 
ments, in  fact  never  made. 

(a)  Definition  of  a  valuable  consideration, — ^A  valuable 
consideration  is  defined  to  be  ^'a  benefit  to  the  party  promising, 
or  to  a  third  person  at  his  request ;  or  an  injury,  loss,  charge,  or 
inconvenience,  or  the  risk  thereof,  to  the  party  promised ;"  as, 
money,  waiver  of  a  wrong,  or  of  any  legal  right,  including  a 
liability,  postponing  a  demand,  or  forbearing  to  enforce  it  for 
a  time,  doing  any  act,  intrusting  a  party  with  one^s  personal 
property,  assigning  a  debt  or  right,  compromising  a  colorable 
claim,  a  promise  on  the  part  of  the  promisee,  a  debt  or  claim 
barred  by  limitation,  or  the  like. 

(b)  Amount  of  the  consideration. — The  amount  of  the  con- 
sideration is  between  the  parties  themselves,  is  wholly  im- 
material, so  it  be  appreciable.   But  gross  malegnacy,  along  with 
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other  considerations,  may  be  sufficient  proof  of  fraud  to  vitiate 
the  transaction.  Indeed,  if  the  inadequacy  be  so  gross  as  to 
shock  the  conscience  of  a  person  of  common  sense,  it  may  be 
taken  as  prima  fade  proof  of  fraud. 

(c)  Past  consideration  not  sufficient. — A  past  consideration 
is  one  which  has  already  taken  place,  without  request,  and  is 
not  sufficient  to  support  a  promise,  except  where  a  previous 
request  may  be  implied,  as  it  is,  (1)  where  one  is  compelled  to 
do  what  another  ought  to  have  done  and  was  compellable  to  do, 
as,  where  a  surety  pays  money  for  his  principal ;  (2)  when  one 
adopts  and  takes  advantage  of  the  benefit  of  the  past  considera- 
tion, as,  where  a  principal  takes  goods  bought  by  an  agent 
without  authority,  or  a  father  allows  goods  bought  by  a  minor 
to  be  used  by  him;  (3)  where  one  does  without  compulsion 
what  another  was  compellable  by  law  to  do,  as,  where  one 
owes  a  debt,  and  another  pays  it,  and  afterwards  the  debtor 
promises  to  repay  the  one  paying  it,  the  promise  being  express, 
but  the  request  to  pay  it  being  implied. 

(d)  Concurrent  considerations. — These  arise  in  case  of  mu- 
tual simultaneous  promises,  the  one  promise  being  a  valuable 
consideration  to  support  the  other;  as,  where  several  promise 
to  contribute  to  a  common  object,  as  to  build  a  church,  school- 
house,  etc. ;  or  where  two  competitors  for  a  premium  agree  to 
divide  it;  or  where  persons  agree  to  become  partners. 

(e)  When  a  valucible  consideration  is  implied. — This  takes 
place,  (1)  where  the  contract  is  under  seal,  when  the  considera- 
tion is  conclusively  presumed  at  law  and  generally  in  equity, 
as  between  the  parties;  (2)  recognizances;  (8)  negotiable  in- 
struments— prima  facie  as  between  the  parties,  and  conclu- 
sively, as  to  subsequent  bona  fide  holders  for  value  (see  Code, 
§§  5586-91) ;  (4)  promissory  notes  not  negotiable,  by  force  of 
the  statute  (§  5759)  allowing  an  action  of  debt  or  assumpsit 
thereon.     (3  Min.  Inst.  181-40.) 

(4)  Mutual  assent  of  the  parties. — It  is  necessary  to  a  con- 
tract that  there  be  a  mutual  assent — a  concurrence  of  wills — ^an 
assent,  to  the  same  thing,  at  the  same  time.  So  if  there  is  a 
mistake  of  fact,  there  is  no  mutual  assent.  The  assent  must  be 
to  the  precise  terms  offered;  and  if  there  be  any  malification 
of  the  proposal,  the  proposal  as  modified  must  be  assented  to. 
A  party  making  an  offer  may  withdraw  it  any  time  before  it 
is  accepted.    An  offer  must  be  accepted  within  a  reasonable 
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time,  else  the  others  will  not  be  bound.  The  mutual  assent  may 
be  made  by  letter,  telegram,  or  telephone.  The  acceptance 
dates  from  the  time  the  letter  or  telegram  is  placed  in  the  office 
for  transmission.  A  withdrawal  of  such  an  offer  dates  from 
the  time  it  reaches  the  other  party — from  the  time  the  message 
of  withdrawal  is  sent.  Prof.  Minor  thinks  it  should  be.  (3 
Min.  Inst.  140-2.) 

A  writing  payable  to  a  person  who  is  dead,  is,  by  statute 
(§6761),  valid. 

§  3.  Law  of  what  state  cht  coontry  regulates  contracts. 
— As  to  the  capacity  of  the  parties  to  contract,  the  general  rule 
is  the  law  of  the  place  where  the  contract  is  made,  controls,  but 
if  it  is  made  to  be  performed  in  another  state  or  country,  then 
it  is  controlled  by  the  law  there. 

As  to  the  effects  and  rights  growing  out  of  contracts  relat- 
ing to  real  estate,  the  law  of  the  place  where  it  is  situated  con- 
trols ;  if  the  contracts  relate  to  personal  property,  the  general 
rule  is  the  law  follows  the  person,  so  the  law  of  his  domicile 
controls ;  if  the  contracts  impose  a  personal  obligation,  such  as 
to  pay  money,  the  law  of  the  place  with  reference  to  which  the 
contract  is  made,  controls,  as,  the  rate  of  interest,  the  lawful- 
ness of  the  contract,  etc.  As  to  remedies  on  contracts,  the  laws 
of  the  country  where  the  remedy  is  asserted,  governs;  as,  who 
is  comptent  to  testify,  what  evidence  is  sufficient,  what  limita- 
tion applies,  etc. ;  except  ^^upon  a  contract  which  was  made  and 
was  to  be  performed  in  another  state  or  country,  by  a  person 
who  then  resided  therein,  no  action  shall  be  maintained  (here) 
after  the  right  of  action  therein  is  barred  by  the  laws  of  such 
state  or  country,"  (Code,  §  5825) ;  and  a  somewhat  similar 
provision  is  applied  as  to  judgments  (Code,  §  5819).  (3  Min. 
Inst.  143-6.) 

§  4.  What  contracts  mast  be  in  writing. — Besides  deeds 
and  wills,  section  6561  of  the  Code,  conmionly  called  "the 
statute  of  parol  (or  verbal)  agreements,"  requires  the  fol- 
lowing contracts  to  be  in  writing :  "No  action  shall  be  brought 
in  any  of  the  following  cases : 

Firsts  To  charge  any  person  upon  or  by  reason  of  a  repre- 
sentation or  assurance  concerning  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  another,  to  the  intent  or  purpose 
that  such  othet  may  obtain  thereby,  credit,  money,  or  goods; 
or, 
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Second^  To  charge  any  person  upon  a  promise  made,  after 
full  age,  to  pay  a  debt  contracted  during  infancy,  or  upon  a 
ratification  after  full  age,  of  a  promise  or  simple  contract  made 
during  infancy;   or, 

Third,  To  charge  a  personal  representative  upon  a  promise 
to  answer  any  debt  or  damages  out  of  his  own  estate;  or, 

Fourth^  To  charge  any  person  upon  a  promise  to  answer 
for  the  debt,  default,  or  misdoings  of  another;  or. 

Fifths  Upon  any  agreement  made  upon  consideration  of 
marriage ;   or. 

Sixths  Upon  any  contract  for  the  sale  of  real  estate,  or  for 
the  lease  thereof  for  more  than  a  year;  or. 

Seventh^  Upon  any  agreement  that  is  not  to  be  performed 
within  a  year; 

Unless  the  promise,  contract,  agreement,  representation, 
assurance,  or  ratification,  or  some  memorandum  or  note  thereof, 
be  in  writing  and  signed  by  the  party  to  be  charged  thereby, 
or  his  agent;  but  the  consideration  need  not  be  set  forth  or 
expressed  in  the  writing,  and  it  may  be  proved  (where  a  con- 
sideration is  necessary)  by  other  evidence."  , 

And  to  the  above  may  be  added : 

Eighth^  Upon  a  new  promise  to  pay  money  on  any  award 
or  contract,  in  order  to  repel  the  bar  of  the  statute  of  limita- 
tions (Code,  §  5812). 

(1)  RepresentatiouB  or  assurance  to  aid  one  to  obtain 
credit^  money ^  etc, — See  3  Va.  Law  Reg.  910. 

(2)  New  promise  or  ratification  hy  a  minor  after  coming 
of  age. — Only  the  promise  or  ratification  need  to  be  in  writing ; 
the  date  and  amount  may  be  proved.  For  the  law  as  to  con- 
firmation of  a  minor's  contract,  see  Minors^  Infants^  or  ChU- 
dren^  section  8. 

(3)  Promise  hy  administrator^  etc.^  to  pay  debt  or  dam^iges 
personally, — ^All  the  common  requisites  of  a  contract  (see  sec- 
tion 2,  above)  must  be  in  the  promise. 

(4)  Promise  to  answer  for  the  debt^  defctidt^  or  misdoings 
of  another. — (a)  In  general. — This  embraces  all  that  class  of 
promises  usually  called  guaranties.  Here,  also,  the  common 
law  essentials  of  a  contract  must  exist  in  the  promise,  as,  com- 
petent parties,  a  lawful  subject-matter,  a  valuable  considera- 
tion, and  mutual  assent  (see  section  2,  above).  As  to  "mutual 
assent,"  if  the  offer  of  guaranty  is  direct  and  unconditional,  its 
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acceptance  is  presumed  unless  the  contrary  is  shown,  or  unless 
the  rejection  be  made  known  within  a  reasonable  time;  but  if 
the  guaranty  is  general,  and  not  addressed  to  some  particular 
person,  or  where,  though  addressed  to  a  particular  person,  it 
relates  to  a  future  credit,  in  order  to  mutuality  notice  must  be 
given  to  the  guarantor  that  the  creditor  has  accepted  or  acted 
upon  the  guaranty,  and  has  given  credit  on  the  faith  of  it; 
and  if  the  notice  of  advances  from  time  made,  and  of  the 
principal's  default,  be  not  promptly  given,  and  any  injury 
result  to  the  guarantor  from  the  omission  he  is  to  that  extent 
relieved  of  liability. 

(b)  The  ^^deht  of  another,'^'* — The  statute  applies  only 
where  the  original  debtor  continues  liable;  if  his  liability 
ceases,  the  promise  is  direct  or  original  and  need  not  be  in  writ- 
ing. Thus:  If  A  says  to  a  merchant,  ^^Let  B  have  what  he 
pleases  to  order,  and  I  will  see  you  paid,"  B  s  liability  con- 
tinues, and  A's  promise  must  be  in  writing;  but  otherwise,  if 
A  has  said,  **Let  B  have  such  goods  as  he  may  ordiM  and  I  will 
pay  you,"  or  "and  charge  them  to  me."  As  to  whether  the 
credit  was  given  solely  to  the  promisor  depends  upon  all  the 
circumstances,  including  the  language  used;  and  the  same 
words  may  be  construed  differently  according  to  circumstances. 
Entry  at  the  time  of  the  credit  in  the  books,  while  some  proof 
against  both  parties,  it  is  stronger  against  the  creditor. 

The  material  inquiry  always  is,  whether,  at  the  time  of  the 
promise,  the  demand  to  which  it  relates  is  in  fact  the  debt  of 
another.  So,  where  the  consideration  of  the  promise  is  the 
creditor's  releasing  a  charge  or  lien  on  goods,  as,  by  execution, 
distress,  or  otherwise,  which  afforded  him  the  means  of  pay- 
ment immediately,  the  case  is  not,  to  the  extent  of  the  value  of 
the  property  or  the  means  of  enforced  payment,  within  the 
statute,  but  is  an  original  promise  between  the  promisor  and 
the  creditor,  founded  on  the  relinquishment  of  the  lien  or 
charge :  but  otherwise,  "if  as  to  any  demand  or  claim  embraced 
in  the  promise  not  covered  by  such  lien  or  charge  (as  arrears 
of  rent  not  yet  due,)  or  as  to  the  excess  of  the  debt  above  the 
same ;  and  as  the  promise,  in  such  case,  is  entire,  and  part  of  it 
cannot  be  enforced,  none  of  it  can,  it  not  being  in  writing. 
Also,  where  the  plaintiff  having  goods  in  his  possession,  with 
power  to  sell  them,  forbears  to  do  so  in  consideration  of  a 
promise  to  pay  by  the  debtor,  the  promise  is  original,  and  need 
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not  be  in  writing;  as,  indeed,  in  all  cases  where  the  creditor, 
him ;  or  where  the  original  party  is  not  by  law  liable  for  the 
by  accepting  the  promisor's  liability,  relinquishes  his  claim  on 
the  original  party,  and  becomes  wholly  without  remedy  as  to 
demand,  as  in  the  case  of  goods,  not  necessaries,  supplied  to  a 
minor. 

(c)  The  word  ^^default  or  misdoings  of  another.'*'^ — The 
word  "default"  refers  specially  to  failure  to  perform  a  con- 
tract, or  perhaps  to  the  non-performance  of  any  duty  what- 
ever.   "Misdoings"  refers  specially  to  torts  (or  wrongs). 

(d)  Wlien  guarantor  is  discharged. — see  Sureties,  (3 
Min.  Inst.  177-91.) 

(5)  ^^ Agreement  7nade  upon  consideration  of  marriage.^^ — 
This  does  not  apply  to  a  contract  to  marry,  or  to  contracts  of 
which  the  consideration  is  marriage,  but  to  other  contracts  in 
consideration  of  marriage,  such  as  settlements  of  property  upon 
marriage,  or  ante-nuptial  contracts.  By  statute  (§  5185)  mar- 
riage is  not  a  valuable  consideration  to  support  a  conveyance, 
assignment,  etc.,  as  to  existing  creditors — see  Fraudulent  and 
Voluntary  Conveyances.     (3  Min.  Inst.  191-3.) 

(6)  ^^ Contract  for  the  sale  of  real  estate  or  for  the  lease 
thereof  for  m^re  than  a  year.^^ — Such  a  contract,  if  not  in 
writing,  is  voidable  only,  and  not  void  (110  Va.  31).  For 
where  partly  performed,  see  (9),  and  section  7,  below. 

This  clause  applies  to  contracts  to  will  real  estate  in  a 
certain  way  (90  Va.  728) ;  to  an  agreement  between  a  pur- 
chaser and  another  to  admit  the  latter  as  a  partner  in  the 
purchase,  or  to  sell  him  a  portion  of  it  (21  Grat.  678;  108  Va. 
695;  113  Va.  511) ;  to  a  contract  to  pay  land,  etc.,  for  mate- 
rials to  build  a  house  (79  Va.  290) ;  to  a  contract  for  the  sale 
of  growing  trees,  which  are  to  remain  upon  the  land  for 
further  growth,  though  otherwise  if  to  be  severed  immediately, 
or  within  a  reasonable  or  convenient  time,  with  a  mere  license 
to  enter  and  take  them  away,  without  any  stipulation  for  the 
beneficial  use  meanwhile  of  the  soil  (110  Va.  31,  380),  or  if 
they  are  branded  under  the  statute  (§  1453). 

But  the  clause  does  not  apply  to  a  verbal  partnership  to 
buy  and  sell  land,  nor  to  an  agreement  by  a  railroad  company 
to  maintain  a  switch  for  one's  benefit  so  long  as  he  may  need  it ; 
nor  to  a  mere  license  to  do  certain  acts  on  land — see  License 
{on  Lwn4s), 
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The  statute  refers  to  a  contract  for  a  sale  or  lease,  and  not 
to  a  present  sale  or  lease,  which  is  governed  by  another  statute 
(§  6141),  requiring  a  deed  or  will,  where  to  convey  land  or  a 
time  therein  for  more  than  5  years — see  Conveyances.  See, 
also,  (9),  and  section  7,  below.     (3  Min.  Inst.  193-6.) 

(7)  ^^Agreement  that  is  not  to  he  performed  within  a 
yearP — This  clause  refers  to  agreements  that  on  their  face 
have  the  performance  postponed  beyond  one  year.  It  does  not 
apply  to  such  as  may  or  may  not  chance  to  be  performed 
within  that  period,  as,  a  promise  to  pay  a  certain  sum  upon  a 
certain  marriage,  which  in  fact  takes  place  more  than  a  year 
afterward,  or  an  option  for  more  than  a  year  on  personal 
property  which  may  be  taken  up  any  time,  or  on  agreement 
for  a  year's  service  from  date  (though  otherwise  if  it  is  to 
begin  at  a  future  time),  or  where  an  employee  under  a  written 
contract  for  one  year,  continues  to  work  on  from  year  to 
year,  or  a  contract  to  erect  and  maintain  a  gate  at  a  railroad 
crossing  and  to  provide  a  keeper,  no  time  being  mentioned  for 
its  performance,  or  a  promise  of  support  at  death  of  promisor 
in  consideration  of  service  rendered,  by  the  promisee  during 
the  balance  of  her  life,  or  a  verbal  partnership  without  any 
fixed  time,  for  its  continuance,  but  whose  business  may  be  com- 
pleted within  a  year  (75  Va.  442;  85  Va.  928;  86  Va.  323;  96 
Va.  670;  99  Va.  10;   120  Va.  458).     (3  Min.  Inst.  196-8.) 

(8)  New  promise  repelling  the  har  of  the  statute  of  limi- 
tations.— The  writing  must  impart  a  promise  to  pay  plainly 
and  clearly,  though  it  need  not  be  in  direct  terms.  An  ac- 
knowIedgi^;nt  from  which  a  promise  may  be  implied,  is  suffi- 
cient.  A  promise  to  settle,  or  an  acknowledgment  of  the  jus- 
tice of  the  claim,  is  not  sufficient,  though  otherwise,  if  the 
context  or  surrounding  circimistances  show  he  meant  by  the 
phrases  used,  "to  pay."  The  acknowledgment  may  be  proved 
by  acts  or  conduct  as  well  as  words;  as,  part  payment,  or 
paying  interest,  if  definitely  applied  and  appropriated  thereto 
by  the  debtor. 

An  unqualified  admission  of  a  debt  implies  a  promise  to 
pay  it,  though  such  admission  is  accompanied  by  a  request 
for  indulgence  not  amounting  to  a  condition;  or  it  omits  to 
name  the  amount,  notwithstanding  it  may  be  in  dispute,  the 
true  amount  being  provable  by  other  evidence;  but  otherwise, 
if  there  is  a  refusal  to  pay  or  a  condition  is  annexed,  such  as^ 
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if  or  when  the  debtor  is  able  to  pay,  ''as  far  as  your  claim  is 
just,"  or  "after  fixing  the  amount  due,"  or  the  like. 

The  promise  may  be  made  by  his  agent  (even  his  wife) 
when  acting  with  due  authority ;  by  his  counsel  when  with  his 
knowledge  and  concurrence;  but  not  by  an  administrator  or 
executor  so  as  to  charge  the  estate,  nor  by  one  of  two  or  more 
joint  contractors  so  as  to  charge  the  others  (Code,  §  5813).  (3 
Min.  Inst.  198-206.) 

See,  also.  Limitation  to  Remedies^  section  3,  (4),  (b). 

(9)  The  yyriting  and  its  requisites. — The  writing  may  be 
on  paper,  parchment,  linen,  leather,  slate,  stone,  metal,  marble, 
etc.,  and  may  be  in  pencU  or  ink,  written,  typed,  or  printed,  no 
form  is  required.  Any  memorandum  signed  by  the  party,  ex- 
pressing that  he  has  entered  into  the  agreement,  and  showing 
the  parties  and  terms,  is  enough.  Though  it  be  a  mere  recog- 
nition or  adoption  of  a  prior  written  statement  not  signed. 

The  statute  does  not  alter  the  nature  and  effect  of  a  con- 
tract. The  common  law  essentials  therefor  must  exist, — com- 
petent parties,  a  lawful  subject-matter,  a  valuable  considera- 
tion, and  mutual  assent — see  section  2,  above.  The  statute  says 
the  consideration  need  not  be  expressed,  and  may  be  proved 
(where  a  consideration  is  necessary)  by  other  evidence.  The 
memorandum  must  contain  all  the  essential  elements, — parties, 
subject-matter,  terms,  and  signature,  but  not  the  consideration. 
The  statute  requires  the  writing  to  be  signed  by  the  party  or 
his  agent.  His  name  in  contract  (though  he  wrote  it)  is 
not  sufficient,  unless  it  appears  the  writing  contains  the  final 
agreement,  and  that  the  name  was  designed  to  connect  him 
with  the  writing  as  his  own  (119  Va.  791).  The  name  may  be 
signed  by  another  in  his  presence  and  by  his  direction  or  by  his 
authorized  agent,  whose  authority  however,  need  not  be  in 
writing.  It  is  not  necessary  that  he  sign  with  his  own  hand, 
even  by  mark.  If  adopted  as  a  signature  his  name  may  be 
written  by  another,  or  even  printed.  The  writing,  need  not  be 
signed  by  both  parties;  when  the  other  sues  he  thereby  in 
writing  consents  to  it ;  but  when  the  plaintiff  is  the  only  one 
who  has  signed  it,  the  statute  bars  the  proceeding. 

An  auctioneer  at  sales  is  the  agent  of  both  parties;  and 
his  or  his  clerks  note  or  entry  at  the  time  in  his  minute  of  sale, 
of  the  subject,  the  parties,  and  the  terms,  binds  either  or  both ; 
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and  as  to  the  seller,  he  is  his  agent  until  the  whole  transaction 
is  closed. 

Where  the  terms  of  the  statute  are  not  complied  with,  while 
no  action  can  be  brought  on  the  contract,  yet  the  contract  is  not 
void,  and  so  if  it  has  been  partly  executed  on  one  side  under 
circumstances  which  would  make  it  a  fraud  on  the  other  party 
to  deny  its  fulfilment,  a  court  of  equity  will  decree  its  complete 
performance  on  the  opposite  side.  And  so  if  money  has  been 
paid  to  a  party  in  pursuance  of  the  contract,  the  payment  is  a 
good  one  for  all  purposes  and  will  charge  the  recipient  as  if  it 
had  come  to  his  hands  in  pursuance  of  any  other  transaction. 
If  the  contract  is  executed  or  performed  on  one  side,  the 
statute  does  not  apply;  as,  in  case  of  a  verbal  contract  for  a 
lease  for  a  term  of  years,  where  the  lessee  has  entered  and 
occupied  the  premises — see  section  7,  below.  (3  Min.  Inst. 
167-73;  2  Mis.  Real  Prop.,  §  1289.) 

§  5.  Alteratums  or  canceEation  of  writings. — See 
Alteration  of  Wri tings;  Cancellation  of  Writings. 

§  6.  Release  of  contracts. — ^A  release  does  not  occur, 
(1)  where  a  creditor  makes  his  debtor  his  executor  (Code,  § 
5377) ;  (2)  where  one  of  several  joint  contractors  or  co-obligors 
is  released  by  compromise  by  the  creditor  (Code,  §§  5763-4) .  A 
release  occurs  in  the  following  cases:  (1)  where  a  creditor 
takes  a  higher  security,  as,  as  a  bond  or  other  contract  under  seal 
or  a  judgment  in  place  of  a  simple  contract,  or  one  not  under 
seal;  (2)  where  the  creditor  alters  the  writing  evidencing  the 
demand  in  a  material  particular,  or  fraudulenty — ^see  Altera- 
tion of  Writings  and  Cancellation  of  Writings;  (3)  where  one 
of  several  promisees  releases  the  promisor,  unless  where  clearly 
made  fraudulently;  (4)  where  a  surety,  guarantor,  or  endorser 
gives  the  creditor  15  days'  notice  in  writing  to  sue  the  principal 
debtor,  and  he  omits  to  do  so  (Code,  §§  5774-6) ;  (5)  where  the 
contract  is  under  seal,  a  release  by  contract  must  also  be  under 
seal,  but  after  breach,  the  damages  may  be  compromised  with- 
out such  writing;  (6)  where  the  contract  is  not  under  seal,  and 
is  not  broken,  it  may  be  released  by  mutual  agreement  without 
further  consideration  than  their  mutual  assent,  but  after 
breach,  there  should  be  a  consideration,  expressed  or  implied, 
yet  if  the  release  or  adjustment  be  under  seal,  no  consideration 
need  be  proved;  (7)  part  performance  of  a  contract,  either 
before  or  after  a  breach,  when  expressly  accepted  by  the 
creditor  in  satisfaction  and  rendered  pursuant  to  an  agreement 
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for  that  purpose,  though  without  any  new  consideration,  ex- 
tinguishes the  contract  (Code,  §  5765). 

No  particular  form  of  words  is  necessary  for  a  release; 
any  words  showing  an  intention  to  renounce  the  claim  on  the 
debtor  or  to  discharge  him,  is  sufficient;  as,  that  the  creditor 
"is  satisfied,'^  or  a  covenant  that  the  creditor  will  never  sue  the 
debtor,  fcU  the  creditors  and  debtors  being  covered  by  the  cove- 
nant.    (3  Min.  Inst.  211-17.) 

§  7.    Contract  to  convey  or  lease  landL — 

(1)  W?ien  to  he  in  writing. — By  section  6561  of  the  Code, 
a  "contract  for  the  sale  of  resd  estate,  or  for  the  lease  thereof 
for  more  than  a  year"  is  required  to  be  "in  writing."  For  what 
is  "real  estate"  or  "land,"  see  Real  Estate^  section  1.  For  where 
a  lease  (but  not  a  contract  for  a  lease)  for  over  one  but  less 
than  five  years  may  be  verbally,  see  Landlord  and  Tenant^ 
section  1. 

A  mere  license  on  land  is  not  land  nor  an  interest  in  land, 
and  need  not  be  in  writing — see  License  {on  Lands)  ^  section  3. 
A  contract  with  a  purchaser  of  land  for  an  interest  therein, 
must  be  in  writing  (1  Munf.  510;  21  Grat.  680). 

The  "writing"  may  be  ever  so  informal,  just  so  it  states 
with  reasonable  certainty  the  land  and  the  estate  or  interest 
therein,  and  the  terms  of  payment.  It  may  be  in  print  or 
handwriting,  written  with  ink  or  pencil,  or  typewritten,  and 
may  be  on  paper,  parchment,  stone,  steel,  leather,  linen,  wood, 
or  other  thing,  so  it  be  in  writing;  but  it  need  not,  like  a  deed, 
be  delivered.  It  may  embrace  another  writing  by  a  clear 
reference  to  it  (6  Munf.  83;  6  Leigh  16;  6  Grat.  78;  9  Grat.  1; 
92  Va.  521.) 

It  is  not  necessary  that  it  should  be  signed  by  the  pur- 
chaser. An  auctioneer's  or  clerk's  memorandum  containing 
the  names  of  the  parties,  made  at  the  time  and  on  the  spot, 
binds  the  purchaser,  or  if  made  later  but  before  the  close  of  the 
transaction,  it  binds  the  seller,  he  being  the  agent  of  both 
parties  to  that  extent  (6  Leigh  16;  7  Leigh  165;  21  Grat.  682). 
(2  M's.  Real  Prop.  §§  1285-9.)     See,  also,  Contracts. 

(2)  WJien^  in  equity^  contract  need  not  he  in  vyriting. — 
When  the  reduction  to  writing,  or  signing,  has  been  prevented 
by  the  fraud  of  the  promiser,  equity  will  enforce  it  neverthe- 
less. 

Also,  except  as  to  gifts  (Code,  §  5141),  and  as  to  pur- 
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chasers  for  value  and  without  notice  and  creditors  (Code,  § 
5192),  an  oral  agreement  for  the  sale  of  land  in  part  performed 
will  be  enforced  in  equity,  in  cases  where  the  act  of  part  per- 
formance would  place  the  plaintiff  (seller  or  purchaser)  in  a 
situation  which  would  be  a  fraud  upon  him  if  the  agreement 
was  not  enforced.  But  for  part  performance  it  is  necessary 
that  there  be  some  act  done  (not  merely  abstaining  from  an 
act,  as  from  bidding)  by  the  party  seeking  relief,  as  by  deliver- 
ing or  taking  possession,  or  making  improvements,  and  that 
the  party  aggrieved  cannot  be  compensated  in  damages,  as  he 
could  be  for  the  purchased  money,  provided  the  seller  is  not 
insolvent  (102  Va.  36;  101  Va.  70,  711,  814;  100  Va.  660,  664; 
99  Va.  538). 

To  be  enforced  in  equity,  the  contract  must  also  be  certain 
and  definite  in  all  its  parts,  not  tainted  with  fraud  (as,  by 
misrepresentation  or  concealment),  nor  illegal,  there  must  be 
no  material  mistake  or  misdescription  as  to  the  interest  or 
quantity  of  land  sold  or  in  other  respects;  and  the  contract 
must  be  supported  by  an  adequate  valuable  and  legal  considera- 
tion, which  however  the  statute  (§  5561)  says  need  not  be 
expressed  in  the  contract.  A  meritorious  consideration,  afforded 
by  the  relation  of  parent  and  child,  husband  and  wife,  or 
brothers,  is  not  sufficient,  as  the  statute  (§  5141)  says  that  no 
right  to  a  conveyance  shall  accrue  by  reason  of  a  gift  or 
promise  of  a  gift  not  in  writing,  even  though  followed  by 
possession  and  improvement.  Consideration  though  valuable 
will  not  be  sufficient,  if  it  be  so  grossly  inadequate  as  to  shock 
the  conscience  and  confound  the  judgment  of  any  one  of 
common  sense.    (2  M's.  Real  Prop.,  §§  1290-1314.) 

An  agreement  between  the  children  in  the  father's  lifetime 
to  divide  his  estate  in  a  certain  way  is  not  contrary  to  good 
morals  or  public  policy,  and  is  legal  (1  Munf.  803;  1  Wash. 
136). 

But  a  contract  between  heir  and  ancestor,  defeating  the 
operation  of  the  statute  of  descents,  is  void  as  contrary  to 
public  policy  (102  Va.  124;  105  Va.  670).  (2  M's.  Real  Prop., 
§§  1290-1314.) 

(3)  How  contract  of  sale  considered  in  equity,  A  court  of 
equity  considers  done  that  which  should  be  done,  and  therefore 
considers  a  valid  contract  to  convey  as  a  conveyance,  and  the 
land  as  belonging  to  the  purchaser  (and  descendable  to  his 
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heirs),  treating  the  seller  as  a  trustee  of  the  land  for  the  pur- 
chaser, and  the  purchaser  as  a  trustee  of  the  purchase  money 
for  the  seller,  and  compelling  a  conveyance  to  the  purchaser. 
(2  M's.  Real  Prop.,  §  1284.) 

(4)  Contrdct  may  he  discharged  verbally. — The  contract 
for  the  sale  or  lease  of  land,  though  under  seal,  may  be  dis- 
charged or  the  time  extended  verbally,  at  law  and  in  equity 
(103  Va.  238).     (2  M's.  Real  Prop.,  §  1316.) 

(6)  Recordation. — See  Conveyances^  section  14,  and  Recor- 
dation  or  Registry. 

§  8.    Wageringy  gambling,  or  gaming  contract. — 

(1)  Definition. — ^A  wager  or  bet  is  a  contract  by  which  two 
or  more  persons  agree  that  a  certain  sum  of  money  or  other 
thing  shall  be  paid  or  delivered  to  one  of  them  on  the  happen- 
ing or  not  happening  of  an  uncertain  or  unknown  event. 

(2)  Gaming  contracts  are  void. — By  section  5568  of  the 
Code :  "All  wagers,  conveyances,  assurances,  and  all  contracts 
and  securities  whereof  the  whole  or  any  part  of  the  considera- 
tion be  money  or  other  valuable  thing,  won,  laid,  or  bet,  at  any 
game,  horse-race,  sport  or  pastime,  and  all  contracts  to  repay 
any  money  knowingly  lent  at  the  time  and  place  of  such  game, 
race,  sport  or  pastime,  to  any  person  for  the  purpose  of  so 
gaming,  betting,  or  wagering,  or  to  repay  any  money  so  lent,  to 
any  person  who  shall,  at  such  time  and  place,  so  pay,  bet  or 
wager,  shall  be  utterly  void." 

So,  wagers  are  not  only  invalid,  but  many  wagers  or  bets 
connected  with  unlawful  games,  with  lotteries  (or  gift  enter- 
prises) and  raffles,  with  horse-races,  and  with  elections,  are 
highly  penal  (Code,  §§  4676-94).    See  Gambling  or  Gaming. 

Under  this  statute,  the  assignee  of  a  gambling  contract 
stands  in  no  better  situation  than  the  obligee  would  have  stood, 
unless  the  assignee,  having  no  notice  of  the  illegal  considera- 
tion, has  been  induced,  by  the  assurances  of  the  obligor  that  he 
would  pay  it,  to  take  the  assignment.    (3  Min.  Inst.  326.) 

A  discount,  by  a  bank  of  a  note,  in  ignorance  of  the  fact 
that  the  proceeds  were  to  be  used  in  gambling  in  stocks,  is  not 
within  the  purview  of  this  section,  though  the  endorser  knew 
that  the  proceeds  were  to  be  so  used.  Such  an  endorser  may 
acquire  a  good  title  from  a  bank  which  discounted  the  note 
without  such  notice.     (116  Va.  834.) 

(3)  Recovery  of  money  or  property  lost  in  Gaming. — By 
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section  5559  of  the  Code:  "Any  person  who  shall,  by  placing 
at  any  game  or  betting  on  the  sides  or  hands  of  such  as  play 
at  any  game,  lose  within  twenty-four  hours,  the  sum  or  value 
of  five  dollars,  or  more,  and  pay  or  deliver  the  same,  or  any 
part  thereof,  may,  within  three  months  next  following,  re- 
cover from  the  winner,  the  money  or  the  value  of  the  goods  so 
lost  and  paid  or  delivered,  with  costs  of  suit  in  civil  action, 
either  by  suit  or  warrant,  according  to  the  amount  or  value 
thereof." 

(4)  BUI  by  loser  against  winner;  upon  re-payment^  win- 
ner discharged  from  other  forfeitures. — By  section  5560  of  the 
Code :  "Such  loser  may  file  a  bill  in  equity  against  such  winner, 
who  shall  answer  the  same,  and  upon  discovery  and  repayment 
of  the  money  or  property  so  won,  or  its  value,  such  winner 
shaU  be  discharged  from  any  forfeiture  or  punishment  which 
he  may  have  incurred  for  winning  the  same." 

This  section  should  be  so  construed  as  to  embrace  all  forms 
of  gambling  that  its  language  is  broad  enough  to  cover  (108 
Va.  736). 

§  9.  Contracts  to  many  and  braacliea  tliareof^— Seje 
Marriage^  section  7. 

§  10.  Contracts  for  materiak  and  work.— If  the  work- 
man furnish  the  material  and  the  work,  the  contract  in  effect 
is  a  contract  of  sale ;  but  if  the  employer  furnishes  the  material, 
or  the  principal  part  of  them  (as,  the  land,  the  workman 
furnishing  all  the  material  for  a  house),  the  contract  is  for 
work  or  services.  If  the  transaction  is  a  contract  of  sale,  and 
the  thing  perishes  by  accident  before  delivery,  the  loss  is  the 
seller's  or  buyer's,  according  as  the  property  has  or  has  not 
passed  (see  Sale  or  Exchange  of  Perso'iial  Property^  section  3) ; 
while  if  it  be  a  contract  for  work  and  labor  simply,  the  right 
of  the  workman  to  be  paid  for  his  labor,  in  case  of  the  destruc- 
tion of  the  property  by  accident  before  delivery,  depends  on 
the  nature  of  the  work  and  of  the  contract,  express  or  implied. 
Thus :  If  the  contract  be  entire  and  advisible,  for  the  manufac- 
ture out  of  the  employer's  materials,  of  a  specified  article,  for 
a  designated  sum  to  be  paid  on  the  completion  and  delivery  of 
the  article,  and  the  partly  manufactured  article  is  destroyed  in 
the  hands  of  the  workman  by  unavoidable  accident,  the  em- 
ployer loses  his  materials,  and  the  workman  the  price  of  his 
labor;  but  if  it  be  expressly  agreed,  or  if  it  can  be  inferred 
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from  the  character  of  the  work,  or  from  other  circmnstances,  to 
have  been  agreed  that  the  price  is  not  to  be  paid  in  one  sum, 
but  in  instalments  as  the  work  advances  (which  is  naturally  to 
be  presumed,  if  there  is  no  contrary  understanding,  and  the 
thing  to  be  done  is  divisible  and  apportionable) ,  then,  upon 
such  destruction,  the  employer  loses  both  the  material,  and  the 
labor  up  to  the  last  elapsed  period  of  payment.  So  where  a 
printer  agrees  to  print  a  book  on  the  employer's  paper,  at  so 
much  per  page,  to  be  paid  for  on  completion,  if  before  com- 
pletion the  whole  is  consumed  by  fire,  without  the  printer's 
fault,  the  employer  loses  the  paper,  and  the  printer  his  labor; 
but  if  the  printer  is  to  be  paid  by  instalments,  as  the  work  pro- 
ceeds, the  employer  loses  the  paper  and  the  amount  due  the 
printer  up  to  the  last  instalment  finished. 

Likwise,  if  a  workman  be  employed  to  repair  an  article, 
the  material  attached  thereto  immediately  becomes  the  prop- 
erty of  the  employer  by  an  implied  contract  of  sale,  and  if  it  is 
destroyed  in  the  workman's  hands,  without  his  fault,  the  em- 
ployer loses  the  property  and  must  also  pay  for  the  labor, 
unless  it  has  been  stipulated,  expressly  or  impliedly,  that  pay- 
ment is  to  be  postponed  until  the  work  is  completed,  in  which 
event,  the  workman  loses  his  labor.  And  the  same  is  true  as  to 
a  building  erected  on  the  employer's  land  with  materials  sup- 
plied by  the  workman.  As  soon  as  the  workman  attaches  his 
materials  to  the  land  (but  not  as  soon  as  they  are  placed  upon 
it),  they  become  the  property  of  the  owner  of  the  land;  and  if 
the  building  be  destroyed,  without  default  of  the  contractor,  he 
is  entitled  to  be  paid  for  the  materials  used,  and  also  for  his 
labor,  unless  it  has  been,  expressly  or  impliedly,  agreed  that 
no  payment  is  to  be  made  until  the  structure  is  completed  or 
completed  and  delivered ;  but  if  the  price  is  to  be  paid  in  instal- 
ments, as  certain  specified  portions  of  the  work  is  completed, 
the  employer  pays  for  the  material  used  and  the  due  instal- 
ments. 

And  the  same  principles  apply  when  the  employer  or 
workman  becomes  bankrupt  or  insolvent,  or  where  the  work- 
man sells  the  manufactured  product  to  a  stranger.  (3  Min. 
Inst.  321-5.)    But  see  Liens  of  Mechamc8  and  Others. 

§  11.    Contracts  for  service  and  work^ — 

(1)  Effect  of  such  contracts, — ^Where  there  is  a  contract 
to  do  work,  or  to  render  service,  the  law  implies  a  promise 
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on  the  side  to  do  the  work  with  care,  diligence,  and  skill,  or 
according  to  the  order  given  or  assented  to,  and  on  the  other, 
to  pay  in  money,  if  no  specific  price  or  mode  of  payment  is 
stipulated,  a  reasonable  remuneration  therefor.  Where  a 
specific  price  has  been  agreed  on,  a  subsequent  promise,  with- 
out any  new  consideration,  to  pay  an  additional  sum  for  the 
same  services,  is  void.  But  it  seems  if  one  refuses  to  fulfill 
his  engagement,  and  the  other  makes  a  new  promise  on  con- 
sideration that  he  will  proceed  with  it,  it  is  valid. 

Where  it  appears  the  work  was  done  with  no  expectation 
of  reward,  but  from  considerations  of  love  or  moral  duty,  or 
from  an  unauthorized  expectation  of  a  legacy,  or  from  any 
other  like  cause,  no  promise  to  pay  is  implied. 

An  express  agreement  that  this  work  shall  be  done 
gratuitously  is  void;  but  if  the  promisor  enters  upon  it,  and  is 
guilty  of  any  malfeasance  (or  damage)  in  performing  it,  he  is 
liable  therefor,  the  committing  of  the  work  to  him  being  a 
suflScient  consideration  for  the  promise,  which  the  law  implies, 
to  do  it  with  the  care  and  skill  required. 

The  performance  of  the  work  is  to  some  extent  a  condition 
precedent  to  the  payment,  so  the  workman,  to  recover,  must 
show  performance  or  that  the  employer  prevented  performance. 
Where  the  consideration  is  entire  and  indivisible,  and  the  whole 
work  is  to  be  performed  before  any  payment,  no  action  lies  (so 
long  as  the  contract  remains  open  and  not  rescinded)  for  a  part 
execution  thereof  though  the  employer  may  have  profited 
thereby;  but  if  the  thing  to  be  done  is  in  its  nature  divisible 
and  apportionable,  with  nothing  expressed  or  implied,  to 
preclude  recovery  for  a  partial  execution,  the  workman  may 
recover  for  a  part,  even  if  the  work  be  destroyed  by  accident 
(see  section  10,  above).  And  so  where  the  thing  to  be  done  is 
divisible  and  apportionable,  and  there  is  no  stipulation  for  an 
entire  performance  before  payment,  a  part-performance  will 
sustain  an  action  for  the  price,  but  with  a  reduction  for  any 
imperfection  in  the  work. 

For  additions  and  extra  work  ordered  by  the  employer,  he 
in  the  absence  of  any  contrary  stipulation,  must  pay  at  the 
contract  rate,  if  the  terms  of  the  agreement  can  be  traced  in 
the  additional  work;  but  if  they  cannot  be  traced,  or  if  the 
contract  in  the  entire  execution  be  so  entirely  deviated  from 
that  its  provisions  are  no  longer  traceable,  the  work  must  h% 
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paid  for  by  measure  and  value  at  the  ordinary  rate  of  charging. 
Where  the  employer,  when  he  proposes  the  alterations,  is  not 
informed  by  the  workman,  and  has  no  reason  to  believe,  that 
they  will  enhance  the  contract  price,  he  is  not  liable  to  pay 
anything  therefor;  and  the  same  is  true  as  to  furnishing 
better  material  or  doing  better  work.  (3  Min.  Inst.  880-3.)  See 
Employer  and  Employee, 

(2)  ContractB  providing  for  compensation  upon  contin- 
gency,— A  contract  may  make  the  amount  of  remuneration  or 
the  payment  depend  upon  a  future  contingency,  as,  the  report 
of  an  architect  or  engineer,  which  must  take  place  before  any 
recovery.  But  where  the  compensation  is  made  to  depend  on  the 
completion  of  the  work  by  a  certain  day,  and  it  is  not  so 
completed,  but  is  afterwards  accepted,  or  where  dependent  on 
the  satisfaction  of  the  employer,  or  his  opinion  as  to  what  is 
proper  to  be  paid,  a  reasonable  and  proper  compensation  may 
be  recovered  nevertheless;  but  otherwise,  where  the  question 
whether  the  employer  is  to  pay  anything  is  left  to  him.  (3 
Min.  Inst.  334-5.)    See  Ardhitect  and  Builder. 

(3)  Abatement  of  price  for  defective  work — ^Notwithstand- 
ing the  acceptance  of  the  work,  the  employer  may  show  any 
defect  in  the  execution,  in  reduction  of  the  amount.  Where  the 
work  is  done  to  the  employer's  own  property,  though  the  work 
is  defective,  he  must  necessarily  accept,  and  pay  what  the  work 
is  reasonably  worth ;  but  if  the  character  of  the  work  is  such 
that  no  benefit  accrues  to  him  if  he  declines  to  accept,  he  may 
refuse  altogether,  if  the  work  is  not  substantially  in  conformity 
with  the  contract.     (3  Min.  Inst.  335-6.) 

(4)  Lien  for  work  and  supplies, — See  Liens  of  Mechanics 
and  Others, 

§  12.    Varioas  forms  of  "^Contracts.''— 

No.  1.     OeNERAL  FoBM  01'  AOBEEMENT  OB  Ck>NTRAOT 

(Code,  I  5170.) 

ThlB  agreementt  made  this day  of ,  192 — ,  between 

P.  P.,  of ,  of  the  one  part,  and  D.  D.,  of ,  of  the  other 

part,  wltnesseth:  that  the  said  P.  P.,  for  the  consideration  hereinafter 
mentioned,  doth  covenant  and  agree  with  the  said  D.  D.,  that  he,  the 
said  P.  P.,  shaU  and  will  (here  insert  agreement  on  part  of  P.  P.).  And 
the  said  D.  D.,  for  the  consideration  hereinbefore  mentioned,  doth 
coYenant  and  agree  with  the  said  P.  P.  that  he,  the  said  D.  D.,  shall  and 
will  (here  Insert  the  agreement  on  part  of  D.  D.). 
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This  AgrMment  is  signed  in  duplicatep  each  p&rty  holding  a  copy. 
Witness  our  hands  and  seals,  the  day  and  year  first  above  written. 

P.  P.  [L.  s.] 
D.  D.  [L.  8.J 

No.  2.    Contract  fob  thk  Saia  of  Laih) 
(Code,  II  6170,  5192-6.) 

This  agreement,  made  this day  of ,  192 — ,  between 

P.  P.,  of ,  of  the  one  part,  and  D.  D.,  of ,  of  the  other 

part,  witnesseth:  that  the  said  P.  P.,  for  the  consideration  of  one  dollar 
to  be  paid  by  the  said  D.  D.,  pursuant  to  the  covenant  and  agreement 
hereinafter  mentioned,  doth  covenant  and  agree  with  the  said  D.  D., 
that  he,  the  said  P.  P.,  shall  and  will,  on  the day  of . 


,  grant  and  convey,  by  good  and  sufficient  deed,  a  complete  title 

in  fee-simple,  free  from  all  incumbrances,  claims,  and  demands  what- 
soever, all  that  parcel  or  tract  of  land  with  its  appurtenances,  lying 
(here  describe  the  land  with  reasonable  particularity). 

And  the  said  D.  D.,  for  the  consideration  of  the  covenant  and 
agreement  hereinbefore  mentioned,  doth  covenant  and  ngree  with  the 
said  P.  P.  that  he,  the  said  D.  D.v  shall  and  will  pay  to  the  said  P.  P.  the 

sum  of  dollars,  in  instalments,  as  follows:     (here  state  the 

terms  of  pajrment) . 

This  agreement  is  signed  in  duplicate,  each  party  holding  a  copy. 

Witness  our  hands  and  seals,  the  day  and  year  first  above  written. 

P.  P.  (l.  8.) 
D.  D.  (L.  8.) 

A  "title-bond"  is  an  obligation  by  vendor  or  vendee  to  pay  money,  if 
conveyance  be  not  made  or  purchase  price  be  not  paid,  as  the  case  may 
be;  but  this  agreement  binds  at  once  both  parties,  and  the  liability  on  it 
is  as  great  as  on  a  title  bond,  and  so  it  is  iH'eferable.  But,  for  a  title 
bond,  see  No.  3,  under  Bonds, 


No.  3.   Anotheb  Form  <»*  Contract  for  the  Sale  of  Land 
(Tate's  Forms,  29;    Code,  above.) 

Articles  of  agreement  entered  into  this day  of ,  in 

the  year ,  between  C.  C,  of ,  of  the  one  part,  and  D.  D. 

of ,  of  the  other  part:  Witnesseth,  that  the  said  C.  C,  for  and  in 

consideration  of  the  sum  of dollars  in  gold,  to  be  paid  by  the 

said  D.  D.  pursuant  to  the  covenant  and  agreement  of  the  said  D.  D. 
hereinafter  mentioned,  doth,  for  himself  and  heirs,  covenant  and  agree 
with  the  said  D.  D.,  and  his  heirs  and  assigns,  that  he,  the  said  C.  C. 

and  his  heirs,  shall  and  will,  on  or  before  the day  of , 

192 — ,  make  out  a  complete  title  in  fee-simple  to,  and  by  such  con- 
veyances, ways  and  means  in  law,  as  the  said  D.  D.,  his  heirs  and  as- 
signs, or  his  or  their  counsel  learned  in  the  law,  shall  reasonably  devise, 
advise,  or  require,  convey,  release,  and  assure  in  possession  and  enjoy- 
ment, to  the  said  D.  D.,  and  his  heirs  or  assigns  forever,  free  from  all 
manner  of  incumbrances,  claims  and  demands  whatsoever,  and  with 
usual  and  proper  covenants  of  title,  all  that  tract  or  parcel  of  land. 
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with  its  appurtenances,  lying,  etc.  (describe  the  land  as  definitely  and 
particularly  as  may  be) . 

An4  the  said  D.  D.,  in  consideration  of  the  covenants  and  agreement 
hereinbefore  contained,  on  the  part  of  the  said  C.  C,  doth,  for  himself 
and  his  heirs,  covenant  and  agree  with  the  said  C.  C,  that  the  said 
D.  D.,  and  his  heirs  and  assigns,  shall  and  will,  upon  the  making  and 
executing  of  such  conveyances  and  assurances  as  aforesaid,  pay  to  the 
said  C.  C.  or  his  assigns,  the  sum  of dollars  in  gold. 

This  agreement  is  signed  in  duplicate,  each  party  holding  a  copy. 

Witness  the  hands  and  seals  of  the  said  parties,  the  day  and  year 
first  above  written.  C.  C.  (seal.) 

D.  D.  (seal.) 


No.  4.    Option  Contract  por  the  Pttrohase  of  Land 
Know  All  Men  By  Presents,  That  I,  A.  B.,  in  consideration  of 
the  sum  of  $1.00  to  me  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  grant  to  W.  D.  H.  ft  Co.,  or  their  assigns,  the 

option  or  privilege  to  purchase  my  tract  of  land  containing 

acres,  situated  [here  briefly  describe  the  land]  at  any  time  within 

months,  from  the  date  hereof,  at  the  price  of  | ,  to  be 

paid  one-third  in  cash,  the  residue  upon  a  credit  of  one,  two  and  three 
years,  the  deferred  payments  to  be  evidenced  by  bonds  payable  on  or 
before  1,  2  and  "3  years  from  day  of  sale,  and  bearing  interest  from  date 
of  sale  at  the  rate  of  six  per  cent  per  annum,  said  bonds  to  be  secured 
by  deed  of  trust  on  the  entire  property.  And  in  case  this  option  Is 
availed  of  I  agree  to  convey  said  property  to  the  said  W.  D.  H.  ft  Co.,  or 
their  assigns,  by  proper  deed  with  general  warranty  clear  of  all  liens 
and  encumbrances,  and  to  furnish  to  them  an  abstract  of  title  showing 
the  title  to  said  land  to  be  good  and  clear. 

Witness  my  hand  and  seal,  this  the day  of ,  192 — . 

A.  B.  (seal.) 


No.  5.     Contracts  for  Building  Houses. — [See  Nos.  1  to  3,  under 

Architect  and  Builder.^ 


No.  6.   Agreement  with  a  Clerk 

It  is  agreed  this day  of ,  192 — ,  between  C.  C.  and 

D.  D.,  both  of  the  city  of ,  and  the  State  of ,  in  manner 

following,  to-wit:  The  said  D.  D.  covenants  and  agrees  faithfully,  truly 
and  diligently  to  write  for  and  act  as  the  clerk  and  salesman  of  the 
said  C.  C.  for  the  space  of  one  year  from  the  date  hereof,  if  so  long  both 
parties  live,  without  absenting  himself  from  the  same;  during  which 
time  the  said  D.  D.  will  resort  to  the  office,  store,  or  place  of  business  of 
the  said  C.  C,  and  there  attend,  and  do  and  perform  all  the  duties  and 
offices  pertaining  to  the  function  of  clerk  and  salesman  aforesaid, 
without  revealing  any  of  the  secrets  of  the  said  C.  C,  his  occupation  or 
business. 
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In  consideration  of  which  seiTioe,  bo  to  be  performed  by  the  said 
D.  D.,  the  said  C.  C  covenanta  and  agrees  to  find  and  provide  for  the 
said  D.  D.,  during  the  said  year,  snfflcient  lodging  and  maintenance,  and 

to  allow  and  to  pay  to  the  said  D.  D.  the  sum  of dollars,  by  the 

year,  by  four  equal  quarterly  payments,  or  oftener,  if  required. 

But  when  and  as  often  as  the  said  C.  C.  has  not  writing  or  other 
business  to  keep  the  said  D.  D.  fully  employed,  then  and  so  often  during 
such  time,  it  shall  be  lawful  for  the  said  D.  D.  to  do  any  other  business 
for  his  own  use,  on  his  own  account;  and  if  it  happen  that  the  said 
D.  D.  fall  sick,  or  shall  be  absent  from  the  place  of  business  and  the 
employment  of  the  said  C.  C.  when  he  has  employment  for  the  said 
D.  D.,  then  such  time  of  absence  shall  be  deducted,  allowed  for,  and 
made  up  to  the  said  C.  C. 

This  agreement  is  signed  in  duplicate,  each  party  holding  a  copy. 
Witness  our  hands  and  seals.  C.  C.  (seal.) 

D.  D.   (SEAL.) 


No.  7.     AOBEEMENT  FOtL  PUBCHASE  OF  GbOWINO  TmBEB 

Articles  of  agreement,  made  and  entered  into  this day  of 

,  in  the  year  192 — ,  between  A.  B.  of  the  one  part,  and  B.  P.  of 


the  other  part:   Witnesseth,  that  the  said  A.  B.  in  consideration  of  the 

sum  of ,  to  be  paid  him  by  the  said  B.  F.  on  the day  of 

,  in  the  year ,  and  of  the  agreements  and  covenants 

hereinafter  mentioned,  and  which  the  said  B.  F.,  his  executors,  te.,  are 
to  observe  and  perform,  doth  hereby  grant,  bargain  and  sell  unto  the 
said  B.  F.,  his  executors  Ac,  all  and  singular  the  timber-trees,  and  other 
trees  hereinafter  mentioned,  that  is  to  say:  (here  describe  the  trees 
and  their  situation),  together  with  full  liberty  and  authority  for  the 
said  B.  F.  his  servants  and  workmen,  or  his  agents,  to  fell  the  said 
trees  at  all  reasonable  and  convenient  times,  and  to  place  and  lay  the 
bark  of  the  oak  trees  in  convenient  parts  of  the  premises  to  dry.  And 
the  said  tre^  and  wood,  with  the  bark  of  the  oak,  and  boughs,  lops  and 
tops,  of  the  whole  of  the  said  trees,  to  draw,  remove  and  carry  off,  and 
take  away  in  shares,  in  and  by  the  most  usual  and  convenient  ways  and 
parcels,  at  any  time  on  or  before  the day  of next. 

And  also  free  liberty  and  authority  to  and  for  the  said  B.  F.  his 
executors,  Ac,  and  his  and  their  servants,  agrents  and  workmen,  and 
other  person  or  persons,  to  whom  he  or  they  shall  sell  and  retail  the 
said  timber  and  wood,  or  any  part  thereof,  to  dig  saw-pits,  and  break 
up  and  saw  the  said  timber  in  proper  and  convenient  parts  of  the  said 
premises,  in  and  upon  which  the  said  timber  and  wood  stands  and  grrows, 

at  any  time  before  the  said  day  of  next,  without 

paying  or  making  any  satisfaction  to  the  said  A.  B.,  his  heirs  or  assigns, 
or  under-tenants. 

And  the  said  B.  F.  in  consideration  of  the  premises,  and  the 
bargain  and  sale  of  the  said  trees  and  bark,  made  to  him  as  aforesaid, 
doth,  for  himself,  his  heirs,  ftc.,  covenant  and  agree  to  and  with  the 
said  A.  B.,  his  executors,  ftc,  by  these  presents,  that  he  the  said  B.  F., 
his  heirs,  Ac,  shall  and  will  pay  to  the  said  A.  6.,  his  executorB,  Ac, 
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the  sum  of ,  as  aforesaid;  and  also,  that  he,  the  said  E.  F.,  his 

execators,  Ac,  shall  and  will  fell,  hew  and  cut  down  said  trees,  and 
remove  and  take  awieiy  the  same,  with  the  boughs,  ftc,  thereof,  within 
the  time  before  limited  and  agreed  upon  for  that  purpose,  and  according 
to  the  true  intent  and  meaning  of  these  presents;   and  also  shall  and 

will,  within  months  next  after  the  said  day   of 

next,  at  his  and  their  own  costs  and  charges,  fill  up  all  such 

saw-pits  as  shall,  for  the  purposes  aforesaid,  have  been  made  by  him  or 
his  servants,  on  any  of  the  said  lands;  and  also  fence,  amend  and 
repair  all  the  hedges  and  fences  In  and  about  the  said  lands,  In  all 
such  places  as  shall  be  broken,  or  otherwise  damaged  or  destroyed  in 
felling,  hewing  or  carrying  away  the  said  timber,  on  being  allowed 
wood  for  that  purpose  by  the  said  A.  B. 

This  agreement  Is  signed  in  duplicate,  each  party  holding  a  copy. 

In  witness  whereof,  the  said  parties  to  these  presents  have  hereto 
set  their  hands  and  affixed  their  seals,  the  day  and  year  first  above 
written.  A.  B.  (seal.) 

E.  F.  (seal.) 


No.  8.      AOBEBMENT  FOB  SaLE  AND  DeLIVEBT  OF  PERSONAL  PBOPEBTT 

This  agreement,  made  this day  of ,  192 — ,  between 

A.  B.,  of  the  first  part,  and  C.  D.  of  the  second  part,  both  of  the 

of ^  In  the  county  of ,  and  state  of ,  Wltnes- 

seth,  that  the  said  A.  B.  In  consideration  of  the  covenants  on  the  part 
of  the  said  C.  D.  doth  covenant  to  and  with  the  said  C.  D.  that  he  will 

deliver  to  the  said  C.  D.  at , (here  insert  the  article  to 

be  delivered),  on  or  before  the day  of next. 

And  the  said  C.  D.  in  consideration  of  the  covenants  on  the  part  of 
the  said  A.  6.  doth  covenant  and  agree,  to  and  with  the  said  A.  6.  that 
he  win  pay  to  the  said  A.  B.  at  the  rate  of  (here  insert  price  agrreed 
upon),  so  delivered,  Immediately  after  the  completion  of  the  delivery 
thereof. 

This  agreement  is  signed  in  duplicate,  each  party  holding  a  copy. 

Witness  the  following  signatures  and  seals. 

A.  B.  (seal.) 
C.  D.  (seal.) 

For  bill  of  sale,  see  under  Bill  of  Bale, 

For  conditional  sale  of  personal  property  or  sale  with  reservation  of 
title  or  lien,  see  Conditional  Sale,  etc. 


No.  9.     AOBEEHENT  TO  CULTIVATE  LAND  ON  SHABES 

This  agreement,  made  this  day,  of ,  192 — ,  between  A.  B.,  of 

-,  Virginia,  of  the  first  part,  and  C.  D.  of ,  Virginia,  of 


the  second  part. 

Wltnesseth,  that  the  said  A.  B.  agrees  with  the  said  C.  D.  that  he 
will  properly  plow,  harrow,  till,  fit  and  prepare  for  sowing,  all  that 
certain  field  of  ground  belonging  to  the  said  C.  D.,  which  field  Ilea,  etc. 
(here  insert  description  of  the  field),  containing  about acres, 
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and  to  sow  the  same  with  good ,  finding  one-half  of  the  seed 

necessary  therefor,  on  or  before  the day  of 

next;   and  that  he  will  at  the  proper  time,  cut,  harvest  and  thresh  the 

said ,  and  properly  clean  the  same,  and  deliver  the  one.half 

part  of  the  said to  the  said  C.  D.  at  his  barn,  on  his  premises, 

in  the  town  of  aforesaid,  near  his  dwelling-house,  within 

days   after  the  same  shall  have  been  cleaned;    and   will 

carefully  stack  the  one-half  part  of  the  straw  on  the  premises  of  the 
said  C.  D.  near  to  his  bam  aforesaid. 

And  the  said  C.  D.  in  consideration  of  the  foregoing  agreement, 
promises  and  agrees,  to  and  with  the  said  A.  B.  that  he  may  enter  in 
and  upon  the  said  field  for  the  purpose  of  tilling  and  sowing  the  same, 
and  of  harvesting  the  crop;  and  free  ingress  and  egress  have  and 
enjoy  for  the  purposes  aforesaid;   and  that  he  will  furnish  to  the  said 

A.  B.  one-half  part  of  the  seed necessary  to  sow  the  same,  on  or 

before  the day  of next,  and  permit  the  said  A.  B.  to 

thresh,  winnow  and  clean  the upon  the  premises  of  the  said 

CD. 

This  agreement  is  signed  in  duplicate,  each  party  holding  a  copy. 

Witness  the  following  signatures  and  seals. 

A.  6.  (seal.) 
C.  D.  (seal.) 


CONVEYANCE 

See  Assignment;  Assignment  for  Benefit  of  Creditors;  BUI  of 
Sale;  Conditional  Sale^  or  Reservation  Lien  or  Title; 
Conditions  in  Conveyance  or  WUl;  Contracts;  Deed  of 
Trust;  Executory  Limitations;  Fraudulent  and  Volun- 
tary Conveyances;  Landlord  and  Tenant;  Mortgage; 
Recordation  or  Registry;  Remainder;  Reversion;  Trusts 
and  Trustees 

§    1.    What  may  be  conveyed;   after-acquired  property 

a    2.    How  conveyance  may  be  made 

S    3.    Release  or  "quit-claim"  deed 

S    4.    Who  may  make  a  conveyance 

§    5.    To  whom  property  may  be  conveyed 

§    6.    Execution  of  the  deed 

(1)  Reading,  signing,  and  sealing 

(2)  Delivery  of  the  deed 

(3)  Acknowledgment  and   recordation 
§    7.    Each  grantor  must  be  named  in  deed 

§    8.    What  interest  deed  passes 

S    9.    Description  of  property  conveyed 
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(1)  By  reference  to  plat  or  map  or  streets  and  number 

(2)  By  monuments,  courses,  and  distances,  or  "metes  and 

bounds  " 

(3)  By  reference  to  a  prior  conveyance 

(4)  By  number  of  acres 
S  10.    Personal  covenants  of  title 

(1)  That  the  grantor  Is  seised  in  fee  simple  of  the  land 

(2)  Covenant  of  "right  to  convey" 

(3)  Covenant  for  "quiet  possession;"  "free  from  encum- 

brances;" and  of  "no  act  to  encumber" 

(4)  Covenant  for  further  assurances 

(5)  Covenant  of  "general"  and  "special"  warranty 

(6)  Liability  of  remote  grantors  upon  personal  covenants 

of  title 

(7)  Extent  or  measure  of  recovery  upon  personal  cove- 

nant of  title 

(8)  Grantor  may  set  up  after-acquired  title 
S  11.    EfPect  of  warranty  upon  the  heirs 

S  12.  When  personal  covenants  run  with  the  land 

§  13.  Consideration  of  a  deed 

|l  14.  Recordation  of  a  deed,  and  its  effect 

S  15.  Fraud  in  execution  or  procurement  of  conveyance 

{16.  When  conveyance  set  aside  for  mistake 

S  17.  Alteration  of  deeds 

S  18.  When  loan  of  personal  property  over  5  years  void,  unless  by 

deed  or  will 

S  19.  Construction  of  deed  to  person  and  his  "children,"  "heirs," 

etc. — see  Remainder,  section  3 

§  20.  Conditions  in  conveyances — see  Conditions  in  Deed  or  Will. 

I  21.  Contract  to  convey  land — see  Contracts 

S  22,  Various  forms  under  "Conveyance 
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§  1.    What  may  be  conveyed;  after  acquired  property. — 

Any  interest  or  claim,  present  or  future,  in  or  to  real  or  personal 
property  may  be  conveyed  by  deed  or  will  (Code,  §§  5146-7, 
5142). 

The  Revisions  of  Code  1919  inserted  this  important  section 
(5202) :  "When  a  deed  purports  to  convey  property,  real  or 
personal,  describing  it  with  reasonable  certainty,  which  the 
prrantor  does  not  own  at  the  time  of  the  execution  of  the  deed, 
but  subsequently  acquires,  such  deed  shall,  as  between  the 
parties  thereto,  have  the  same  effect,  as  if  the  title  which  he 
subsequently  acquires  were  vested  in  him  at  the  time  of  the 
execution  '^  *'  ^wh  Heei.  an<^l  thereby  conveyed." 

§  Z.  How  convesrance  may  be  made* — A  conveyance  is 
generally  made  by  deed  or  will.    In  a  deed  it  is  sufficient  to  use 
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the  word  "grant"  (Code,  §  6161),  or  (as  more  commonly) 
"grant  and  convey;"  or  words  of  bargain  and  sale;  or  a 
covenant,  "to  stand  seized  to  the  use"  of  another  (Code,  §  5155) . 

A  deed,  stating  the  parties  and  consideration  and  using  the 
word  "grant"  is  construed  to  include  all  the  estate,  right,  title, 
and  interest  whatever,  both  at  law  and  in  equity,  of  the  grantor 
m  or  to  the  lands  mentioned  (Code,  §  5163). 

But  in  a  regular  deed,  no  consideration  is  necessary  as 
between  the  parties,  but  is  as  to  third  persons — see  Fraudulent 
and  Voluntary  Conveyancen. 

It  should  be  observed  that  a  deed  (i.  e.,  conveyance  under 
seal)  or  a  will  is  necessary  to  convey  a  fee  simple  estate,  life 
estate,  or  a  term  exceeding  5  years,  in  lands ;  for  a  less  interest 
a  conveyance  not  under  seal  or  a  contract  of  sale  is  sufficient, 
but  if  the  contract  be  "for  the  sale  of  real  estate,  or  for  the 
lease  thereof  for  more  than  one  year,"  the  contract  or  some 
memorandum  or  note  thereof  must  be  in  writing  and  signed  by 
the  party  to  be  charged  thereby  or  his  agent  (C!ode,  §§  5141, 
6147,5561  (6)). 

§  3.  Rdease  or  ^qait-daim"  deed. — ^This  is  a  deed  where- 
by one  releases  or  "quit  claims"  all  rights  he  has  in  certain 
lands  (see  Code,  §  5156).  This  may  be  by  use  of  this  expres- 
sion :  "The  said  grantor  (or  the  said )  releases  to  the 

said  grantee  (or  the  said )  all  his  claims  upon  the  said 

lands,"  which  the  statute  (§  5164)  says  "shall  be  construed  as  if 
it  set  forth  that  the  grantor  (or  releasor)  hath  remised,  released, 
and  forever  quitted  claim,  and  by  these  presents  doth  remise, 
release,  and  forever  quit  claim  unto  the  grantee,  (or  releasee) 
his  heirs  and  assigns,  all  right,  title,  and  interest  whatsoever, 
both  at  law  and  in  equity,  in  or  to  the  lands  and  premises 
granted  (or  released),  or  intended  so  to  be,  so  that  neither  he 
nor  his  personal  representative,  his  heirs,  or  assigns,  shall,  at 
any  time  hereafter,  have,  claim,  challenge,  or  demand  the  said 
lands  and  premises,  or  any  part  thereof,  in  any  manner 
whatever." 

Such  a  deed  is  sufficient  to  convey  all  one's  right,  title  and 
interest  whether  he  were  at  the  time  in  possession  or  not  (95  Va. 
62) .  If  the  release  is  not  in  this  statutory  form,  it  may  be  good 
as  a  grant  or  ordinary  deed.    (Code,  §§  5146-7). 

As  a  quit-claim  deed  excludes  the  idea  that  the  releasor  has 
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a  good  or  even  any  title,  and  so  contains  no  covenants  of  title, 
its  use  seems  notice  to  a  purchaser  of  a  possibly  defective  title, 
so  he  cannot  claim  to  be  a  bona  fide  purchaser  (94  Va.  102), 
though  a  purchaser  from  his  is  not  so  affected.  (2  M's.  Keal 
Prop.,  §§  1205-11.) 

For  form  of  a  deed  of  release,  see  No.  10,  under  Deed  of 
Trust.  ^ 

§  4.  Who  may  make  a  conveyance. — Negatively,  any 
one,  who  is  not  '^non  compos  mentis," — whose  mind  is  not 
incompetent, — ^i.  e.,  any  one  except  minors,  the  insane  or  idiot, 
or  drunken  persons,  or  persons  under  duress,  or  an  alien,  enemy. 
If  a  minor  makes  a  conveyance  it  is  good,  unless  repudiated  by 
liim  upon  coming  of  age,  which  may  be  done  even  though  the 
grantee  has  meanwhile  conveyed  to  a  bona  fide  purchaser 
without  notice.  Kepudiation  may  be  (he  being  of  age)  by 
bringing  an  action  of  ejectment  for  the  land  or  a  suit  to  cancel 
the  conveyance,  or  by  making  another  conveyance  to  another 
person  (15  Grat.  329,  340;  78  Va.  584) ;  but  if  he  after  coming 
of  age,  expressly  confirms  the  conveyance,  or  clearly  recognizes 
it  as  valid,  it  stands  confirmed.  Mere*  failure  to  repudiate,  un- 
less for  the  statutory  period  of  limitation  is  not  a  confirmation 
(78  Va.  584;  77  Va.  65).    See  Minors,  etc. 

Drunkenness  renders  voidable  all  contracts  and  transac- 
tions if  it  deprives  the  party  of  his  reason  or  an  agreeing  mind, 
or  if  the  other  party  made  him  partially  drunk  though  not  to 
the  extent  of  loss  of  reason,  and  then  took  advantage  of  him. 

As  to  duress,  an  agreement  or  conveyance  extorted  by 
actual  violence,  as,  any  unlawful  restraint  of  the  person,  or  any 
unlawful  privation,  as  want  of  food,  etc.;  or  by  threats  of 
violence,  causing  a  reasonable  fear  of  life  or  greivous  bodily 
hurt  (more  than  mere  battery),  or  of  imprisonment.  A  threat 
to  prosecute  for  felony;  a  friend  or  near  relative,  is  not 
sufficient  (79  Va.  465-6),  but  perhaps  a  threat  to  burn  one's 
dweUing  would  be.    (2  M's.  Real  Prop.,  §§  1078-7,  1084.) 

A  married  woman  may  now  contract  and  convey  as  if  she 
were  unmarried — see  Married  WomarCs  Property  and  Other 
Rights,  sections  2  and  4. 

A  conveyance  can  be  made  under  a  power  of  attorney  by 
one  as  attorney  in  fact ;  but  as  he  is  to  execute  a  writing  under 
seal,  the  power  of  attorney  must  be  under  seal,  i.  e.,  have  the 
words  ^'Witness  my  hand  and  seal,"  or  similar  words  of  ac- 
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knowledgment  of  the  seal.  The  conveyance  ought  to  be  made 
in  the  name  not  of  the  attorney,  but  of  the  land*owner,  as,  ^'G 
by  A,"  or  "A  for  G."  By  statute  (§  546) ,  however,  though  the 
words  of  conveyance  or  the  signature  be  in  the  attorney's  name, 
it  is  sufficient,  if  it  be  manifest  on  the  face  of  the  deed  that  it 
should  be  construed  to  be  the  deed  of  the  land-owner.  See, 
also.  Agents  and  Agency, 

§  5.  To  whom  property  may  be  ccmveyed — ^To  a  minor, 
lunatic,  idiot,  drunkard,  or  any  other  person,  except  an  alien 
enemy  (a  foreigner  of  a  country  at  or  in  a  state  of  war  with 
us).     (2  M's.  Real  Prop.,  §§  1986,  1089.) 

It  is  not  necessary  for  the  grantee  to  sign  the  deed.  His 
acceptance  is  sufficient;  and  if  the  deed  contains  covenants  or 
agreements  to  pay  certain  notes,  he  is  bound  as  by  a  simple 
contract  (101  Va.  663).  Also,  even  where  both  parties  sign, 
another  (as,  a  remainder  man),  though  not  a  party,  may  take 
an  immediate  estate  or  interest  in  the  land,  or  the  benefit  of  any 
condition  in  the  deed ;  and  if  any  covenant  or  promise  therein 
is  made  for  his  benefit,  in  whole  or  in  part,  or  made  with  him 
and  others  jointly,  whether  he  is  named  in  the  instrument  or 
not,  he  may  sue  thereon  in  his  own  name,  but  the  covenantor 
or  promisor  may  make  all  defenses  he  may  have  not  only 
against  the  covenantee  or  promisee,  but  against  such  beneficiary 
as  well.  The  holder  of  a  lien  on  the  land  which  the  purchaser 
promises  to  pay  is  an  illustration  (118  Va.  553). 

§  8.    Execution  of  the  deed. — 

(1)  Reading^  signing^  and  sealing, — The  grantor  should  at 
least  have  an  opportunity  to  know  its  contents,  if  it  is  not  read 
to  him ;  and  then  it  should  be  signed,  sealed,  and  delivered. 

As  to  corporations,  "seal"  includes  an  impression  or 
stamping  upon  paper  or  parchment  alone,  as  well  as  by  a 
wafer  or  on  wax  or  other  adhesive  substance  affixed  thereto; 
while  in  other  cases,  a  scroll  affixed  by  way  of  seal  is  as  valid 
as  if  actually  sealed  (Code,  §§  5,  6562).  For  how  deeds  are 
executed  and  acknowledged  by  corporations  see  Corporaiians^ 
section  14. 

The  seal,  or  scroll  by  way  of  seal,  must  be  recognized  as  a 
seal,  on  the  face  of  the  instrument,  as,  ^'Witness  my  hand  and 
seal,"  or  "Witness  the  following  signature  and  seal,"  or  other 
words  of  similar  import  (95  Va.  461 ;  83  Va.  286 ;  15  Grat. 
108) ;  but  an  omission  of  this  is  cured  by  the  solemn  recognition 
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of  the  scroll  in  the  acknowledgement  (116  Va.  424) .  A  seal  or 
scroU  affixed  after  delivery  is  not  sufficient  (107  Va.  IFA) ;  and 
probably  one  scroll  to  several  signatures  is  not  sufficient, 
where  they  say  "Witness  our  hands  and  seals"  (8  Grat.  63, 67). 

A  circle  or  rectangle  of  ink,  with  or  without  the  word 
"seal"  written  in  it,  or  the  word  "seal"  affixed  to  the  signature 
is  sufficient  scroll  or  scrawl  (2  Leigh.  489;  28  Grat.  628).  (2 
M's.  Real  Prop.,  §§  1136-9.)  In  practice,  printed  or  typewritten 
parenthesis  or  brackets  or  braces  with  "l.  s."  (the  Latin 
abbreviation  for  the  "place  of  seal")  or  "seal"  within,  are  often 
used  in  bonds  and  deeds. 

(2)  Delivery  of  the  deed. — It  is  necessary  to  a  deed^s 
validity  that  it  be  delivered  to  the  grantee  or  his  agent.  It 
takes  effect  from  delivery;  prima  facie  this  is  the  datd  in  the 
deed  or  the  date  of  the  acknowledgment. 

A  delivery  to  a  third  person  unconditionally,  without 
reserving  the  right  to  recall  it  or  otherwise  to  control  its  use, 
with  direction  to  deliver  after  the  grantee's  death,  or  upon  any 
certain  future  event,  is  sufficient  (100  Va.  627) ;  and  a  sub- 
sequent deed  to  another  with  full  knowledge  of  the  facts  is  null 
and  void  (102  Va.  9). 

If  there  be  a  delivery,  but  no  subsequent  acceptance,  or 
none  before  some  one  else  acquires  for  value,  a  right  to  the 
property  or  to  charge  it,  the  deed  is  not  effectual.  The  delivery 
may  be  proved,  or  it  is  prima  facie  presumed,  from  its  execution 
and  acknowledgment,  and  is  conclusively  presumed  from  its 
registry,  if  the  grantee  at  its  execution  or  afterwards  assents 
to  it  (5  Munf.  160;  8  Leigh.  271;  1  Rob.  648;  100  Va.  627). 

Re-delivery  of  a  voidable  deed  (as,  where  made  by  an 
infant  or  under  duress),  is  invalid,  yet  re-delivery  of  a  void 
deed  is  not  sufficient.  , 

Yet  a  re-delivery  will  pass  after-acquired  rights  (4  Leigh. 
561). 

As  to  conditional  delivery  or  delivery  in  escrow,  as  it  is 
called,  i.  e.,  delivery  of  a  deed  complete  on  its  face  to  a  third 
person  to  be  delivered  to  the  grantee  when  certain  conditioiis 
are  complied  with,  the  deed  does  not  operate  till  the  conditions 
are  performed,  though  the  grantee  obtains  possession  of  it  or 
the  party  wrongfully  delivers  it;  but  when  rightfully  deliv- 
ered, it  takes  effect  from  the  original  delivery,  and  its  effectt  is 
not  impaired  by  the  death  of  either  or  both  parties,  or  by  the 
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grantor  becoming  insane  before  the  second  delivery  (103  W, 
762).    (2  M's.  Real  Prop.,  §§  1140-44.) 

(8)  Acknowledgment  and  recordation, — ^A  deed  is  ad- 
mitted to  recordation  upon  ecknowledgment  by  the  grantor  or 
upon  proof  by  two  witnesses  (Code,  §  5204),  who  need  not  sign 
their  names.  Acknowledgment  or  registry  is  not  necessary 
to  the  validity  of  the  deed  as  between  the  parties,  but  is  as  to 
third  persons — purchasers  and  creditors — ^see  Acknowledg- 
ment  and  Recordation  or  Registry,  For  execution  and  ac- 
knowledgment by  corporations,  see  Corporations^  section  14. 

§  7.  Each  grantor  miut  be  named  in  deed. — If  there  are 
several  grantors,  as,  husband  and  wife,  or  two  co-owners,  each 
must  be  named  in  the  deed;  the  mere  signing  by  one  not  so 
named,  will  not  pass  his  or  her  interest.  (2  M's.  Real  Prop.,  § 
1109.) 

§  8.  What  interest  deed  pattei, — ^A  deed  purporting  to 
pass  a  greater  interest  than  the  grantor  has,  conveys  such 
interest  as  he  has  (Code,  §  5148). 

Where  a  deed  or  will  is  without  words  of  limitation,  not 
saying  what  estate  is  conveyed,  the  instrument  passes  the  fee 
simple  or  the  grantor's  or  testator's  whole  estate  or  interest, 
unless  a  contrary  intention  appears  by  the  deed  or  will  (Code, 
§  5149). 

A  conveyance  of  land,  includes  all  buildings,  privileges 
and  appurtenances.  For  what  ^^land"  includes,  see  Real  Estate^ 
section  1. 

§  9.  Description  of  property  conveyed. — ^The  property 
must  be  described  with  sufficient  accuracy  to  identify  it; 
otherwise  it  is  void  for  vagueness  and  indeiiniteness  (90  Va. 
839),  especially  as  to  subsequent  purchasers  for  value  and 
without  notice  (107  Va.  178;  103  Va.  551;  102  Va.  406;  100 
Va.  481 ;  98  Va.  26) ;  and  if  the  description  is  so  vague  and  un- 
certain as  not  to  be  self-explanatory,  while  the  burden  rests 
upon  the  grantee  to  show  to  what  it  applies  (107  Va.  178),  yet 
in  the  absence  of  sudi  evidence  the  grantor  is  favored  with  the 
beneifit  of  any  reasonable  doubt  (104  Va.  475;  101  Va.  79;  13 
Grat.587). 

The  most  usual  method  of  description  is :  (1)  By  reference 
to  plot  or  map  or  streets  and  number, — ^Reference  to  a  plot  or 
map  makes  it  a  part  of  the  conveyance  (106  Va.  407).  Provi- 
sion is  made  for  recording  such  plot   (Code,  §§  5217-22). 
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Though  reference  to  street  and  number  should  not  be  relied  on 
ftlone. 

(2)  By  monv/mentd^  courses^  and  distances^  or  '*?yiMt€3  and 
hounds^ — ^If  the  calls  for  the  monuments  and  that  for  courses 
and  distances  conflict,  the  fixed  monuments  usually  have  pref- 
erence (60  S.  E.  688;  106  Va.  407),  but  the  court  will  look  to 
the  intention  of  the  parties  (105  Va.  807-8),  as  also  where  there 
is  a  conflict  between  the  distance  of  one  line  and  the  course  of 
another  (105  Va.  807-8;  18  Grat.  468;  10  Grat.  445)  but  in  the 
absence  of  any  evidence  of  intention,  the  course  is  preferred 
over  the  distance  (105  Va.  807). 

A  "moniunent"  may  be  a  river,  rock,  tree,  or  other  natural 
object,  or  a  wall,  post,  ditch,  or  road.  If  a  comer  monument  be 
a  structure  on  adjoining  land,  the  side  or  edge  is  meant ;  but  if 
it  be  a  river,  highway,  wall,  tree,  or  post,  the  centre  is  intended 
(106  Va.  409;  107  Va.  753). 

(3)  By  reference  to  a  prior  conveyance, — ^This  is  a  good 
mode  of  description  where  the  land  is  the  same. 

(4)  By  number  of  acres. — ^This  method,  where  conflicting, 
gives  way  to  the  others  (106  Va.  701;  99  Va.  700).  (2  M's. 
Real  Prop.,  §§  1147-54.) 

§  10.  Personal  covenanU  of  title. — ^These  personal 
covenants,  borrowed  from  England,  and  usually  called  "mod- 
ern English  covenants  of  title,"  are :  ( 1 )  That  the  grantor  is 
seized  in  fee  simple  of  the  land. — This  means  the  grantor  has  or 
owns  the  estate  which  he  purports  to  convey.  But  the  covenant 
is  not  broken  by  liens  or  encumbrances  on  the  land,  or  even  by  a 
contingent  dower.  The  covenant  is  broken,  if  at  all,  as  soon  as 
made,  and  the  grantor  is  not  responsible  to  the  grantee's  as- 
signee, but  only  to  the  grantee  himself,  for  broken  covenants  do 
not  run  with  the  land.  The  damages  for  covenant  of  seisin 
broken,  are  not  necessarily  the  consideration  paid,  but  are  to  be 
measured  by  the  actual  loss  sustained,  so  if  the  covenantor 
corrects  the  defect  in  title  before  injury  results,  the  damages 
are  only  nominal  (99  Va.  559) .    (2  M's.  Real  Prop.,  §§  1121-3.) 

(2)  Covenant  of  ^^right  to  convey.'^ — By  section  5174  of  the 
Code :  "A  covenant  by  the  grantor  in  a  deed  for  land,  ^that  he. 
has  the  right  to  convey  the  said  land  to  the  grantee,'  shall  have 
the  same  effect  as  if  the  grantor  had  convenanted  that  he  has 
good  right,  full  power,  and  absolute  authority,  to  convey  the 
said  land,  with  all  the  buildings  thereon,  and  the  privileges 
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and  appurtenances  thereto  belonging,  unto  the  grantee,  in  the 
manner  in  which  the  same  is  conveyed  or  intended  so  to  be  by 
the  deed,  and  according  to  its  true  intent^' 

This  is  about  the  same  as  the  covenant  of  seisin ;  but  where 
the  conveyance  is  under  a  power  of  appointment  (see  Powers) , 
the  latter  would  not  be  appropriate.  (2  M's.  Real  Prop.,  § 
1124.)  •  , 

(8)  Covenant  fhr  ^^quiet  possession f"^^  ^'free  from  encum- 
brances/^^ and  of  ^^no  act  to  encumber J^ — By  section  6175  of  the 
Code :  ^'A  covenant  by  any  such  grantor,  ^that  the  grantee  shall 
have  quiet  possession  of  the  said  land'  shall  have  as  much 
effect  as  if  he  covenanted  that  the  grantee,  his  heirs,  and 
assigns,  might,  at  any  and  all  times  thereafter,  peaceably  and 
quietly  enter  upon  and  have,  hold,  and  enjoy,  the  land  con- 
veyed by  the  deed,  or  intended  so  to  be,  with  all  the  buildings 
thereon  and  the  privileges  and  appurtenances  thereto  belong- 
ing, and  receive  and  take  the  rents  and  profits  thereof,  to  and 
for  his  and  their  use  and  benefit,  without  any  eviction,  interrup- 
tion, suit,  claim,  or  demand  whatever.  If  to  such  covenant 
there  be  added  ^free  all  encumbrances,'  these  words  shall 
have  as  much  effect  as  the  words  ^and  that  freely  and  absolutely 
acquitted,  exonerated,  and  forever  discharged,  or  otherwise,  by 
the  said  grantor  or  his  heirs  saved  harmless  and  indemnified  of, 
from,  and  against,  any  and  every  charge  and  encumbrance 
whatever.' "    (Code  1887,  §  2450.) 

By  section  5177 :  "A  covenant  by  any  such  grantor  that 
he  has  done  no  act  to  encumber  the  said  lands'  shall  have  the 
6ame  effect  as  if  he  covenanted  that  he  had  not  done  or  executed, 
or  knowingly  suffered,  any  act,  deed,  or  thing  whereby  the 
lands  and  premises  conveyed,  or  intended  so  to  be,  or  any  part 
thereof,  are  or  will  be  charged,  affected,  or  encumbered  in  title, 
estate,  or  otherwise." 

The  covenant  for  ''quiet  possession"  is  practically  identical 
in  effect  with  the  covenant  of  "general  warranty" — see  (5), 
below. 

An  enciunbrance,  as  here  used,  embraces  any  lien,  as, 
mortgage,  deed  of  trust,  judgment,  attachment,  vendor's  or 
mechanic's  lien,  lien  for  taxes,  etc. ;  also,  private  easements,  as, 
right  of  way,  right  to  maintain  a  drain,  etc.,  of  which  the 
purchaser  has  no  notice,  but  not  natural  easements,  as,  the  right 
of  support  by  adjacent  (adjoining)  or  subjacent  (under)  land. 
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or  the  right  to  the  interrupted  flow  of  a  stream;  also  dower, 
contingent  or  vested  (but  not  assigned),  but  if  the  dower  is 
assigned  or  set  apart,  it  is  a  violation  of  the  covenant  of  seisin 
or  right  to  convey. 

Of  course  if  the  encumbrance  is  recogmzed  by  the  parties 
in  advance  as  being  outside  the  scope  of  the  covenant,  it  is  not  a 
breach,  as,  a  deed  of  trust  where  the  grantee  has  not  paid  the 
purchase  money,  it  providing  for  its  release  to  the  extent  of  any 
amount  of  purchase  money  paid  (96  Va.  257) ;  or  where  the 
grantee  assimies  the  payment  of  the  encumbrance,  even  though 
it  is  not  expressly  excepted.  But  the  grantee's  notice  of  the 
encumbrance,  does  not  waive  it  as  a  breach,  for  the  grantee 
may  expect  the  grantor  to  clear  it  off  before  executing  the  deed 
or  out  of  the  purchase  money.  (2  M's.  Beal  Prop.,  §§  1125-6.) 
This  covenant  does  not  run  with  the  land — see  (6),  below. 

(4)  CovenaM  for  furtJier  assurances. — ^By  section  5176  of 
the  Code :  "A  covenant  by  any  such  grantor  'that  he  will  execute 
such  further  assurances  of  the  said  lands  as  may  be  requisite,' 
shall  have  the  same  effect  as  if  he  covenanted  that  he,  the 
grantor,  his  heirs,  or  personal  representative,  will  at  any  time, 
upon  any  reasonable  request,  at  the  charge  of  the  grantee,  his 
heirs,  or  assigns,  do,  execute,  or  cause  to  be  done  or  executed, 
all  such  further  acts,  deeds  and  things,  for  the  better,  more 
perfectly,  and  absolutely  conveying  and  assuring  the  said  lands 
and  premises,  hereby  conveyed  or  intended  so  to  be,  unto  the 
grantee,  his  heirs,  and  assigns  in  manner  aforesaid,  as  by  the 
grantee,  his  heirs,  or  assigns,  his  or  their  coimsel  in  the  law, 
shall  be  reasonably  devised,  advised,  or  required." 

Under  this  covenant,  the  grantee  may  demand  only  reason* 
ably  necessary,  not  unnecessary  or  impossible,  acts  (89  Va.  876). 
Of  course,  the  grantor,  before  the  grantee  has  suffered  any 
damage  or  been  disturbed  in  possession,  may  supply  the  missing 
link  in  this  chain  of  title,  and  avoid  suit  (96  Va.  559) .  (2  M's. 
Real  Prop.,  §  1127.) 

(5)  Covenaavt  of  ^^generaJ^'^  and  ^^specioT^  warranty. — By 
section  5171  of  the  Code :  ^'A  covenant  by  the  grantor  in  a  deed, 
'that,  he  will  warrant  generally  the  property  hereby  conveyed, 
shall  have  the  same  effect  as  if  the  grantor  had  covenanted  that 
he,  his  heirs,  and  personal  representatives,  will  forever  warrant 
and  defend  the  said  property  unto  the  grantee,  his  heirs,  per- 
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sonal  representatives,  and  assigns,  against  the  claims  and  de- 
mands of  all  persons  whomsoever/' 

By  section  5172 :  ^^A  covenant  by  any  such  grantor  ^hat,  he 
will  warrant  specially  the  property  hereuy  conveyed'  shall  have 
the  same  effect  as  if  the  grantor  had  covenanted  that  he,  his 
heirs,  and  personal  representatives,  will  forever  warrant  and 
and  defend  the  said  property  unto  the  grantee,  his  heirs,  per- 
sonal representative  and  assigns,  against  the  claims  and  de- 
mands of  the  grantor,  and  all  persons  claiming  or  to  claim  by, 
through,  or  under  him." 

By  section  5173 :  "The  words  *with  general  warranty'  in 
the  granting  part  of  any  deed,  shall  be  deemed  to  be  a  covenant 
by  the  grantor  ^that  he  will  warrant  generally  the  property 
hereby  conveyed.'  The  words  *with  special  warranty,'  in  the 
granting  part  of  any  deed,  shall  be  deemed  to  be  a  covenant  by 
the  grantor  ^that  he  will  warrant  specially  the  property  hereby 
conveyed.' " 

These  are  not  "English  covenants,"  but  are  very  popular  in 
Virginia,  and  often  used  without  the  others,  though  not  as 
broad  as  they. 

The  special  warranty  is  confined  chiefly  to  deeds  by 
trustees,  commissioners  of  the  court,  or  other  persons  acting  in 
a  representative  capacity.  As  a  covenant  of  warranty  is 
generally  considered  the  principal  covenant  in  a  conveyance,  so 
where  a  special  warranty,  is  followed  or  accompanied  in  the 
same  sentence  by  other  covenants  in  more  general  language, 
all  will  be  considered  special,  as  aimed  only  against  the  acts  of 
the  grantor  himself,  or  those  claiming  by,  through,  or  under 
him  (92  Va.  216;   105  Va.  827). 

The  general  warranty  is  broken  where,  at  the  time  of  the 
conveyance,  the  premises  are  in  possession  of  a  third  person 
claiming  under  a  superior  title;  or  where  the  grantee  is 
compelled  by  court  decree  to  purchase  the  adverse  claim  or  to 
surrender  the  possession  (107  Va.  334-5) ;  but  it  is  not  broken 
by  a  wrongful  disturbance  or  ousted  by  a  mere  stranger  under 
no  claim  of  title,  or  by  a  mere  trespass  by  the  grantor  or  a 
third  person.    • 

This  covenant  does  not  cover  encumbrances  (82  Va.  705: 
88  Va.  164).  (2  M's.  Real  Prop.,  §§  1128-80.) 

(6)  Liability  of  remote  guarantors  upon  personal  cove- 
nants of  title. — Covenants  of  seisin  (see  (1),  above),  and  of 
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right  to  convey  (see  (2),  above),  and,  it  seems  against  en- 
cumbrances (see  (3),  above),  are  broken  when  made  and  do 
not  run  with  the  land;  in  other  cases,  covenants  of  title  run 
with  the  land,  and  a  remote  assignee  or  grantee  may  sue  for  a 
breach  occurring  in  his  time,  notwithstanding  his  immediate 
grantor  has  given  him  covenants  of  title  which  are  violated  by 
the  same  eviction  or  ouster.  He  may  sue  either  (107  Va.  331) . 
But  no  owner  of  land,  after  parting  therewith,  can  sue  a 
prior  grantor,  imtil  he  has  been  compelled  to  pay  damages  on 
his  own  covenants;  and  in  order  to  sue  for  re-imbursement,  he 
must  ordinarily  prove  that  the  evictor  had  a  valid  title,  unless 
indeed  he  notified  the  more  remote  grantor  of  the  damage 
suit  against  him  and  requested  him  to  defent  it  (107  Va.  336). 
Neither  the  grantee  nor  any  subsequent  grantee,  after 
parting  with  the  land,  can  release  the  covenant,  as  against  a 
subsequent  owner  of  the  land.    (2  M^s.  Real  Prop.,  §§  1131.) 

(7)  Extent  or  measure  of  recovery  upon  personal  covenant 
of  title. — The  damages  for  a  breach  of  a  covenant  of  title  are 
the  value  of  the  land  at  the  time  of  the  conveyance,  which  is 
usually  the  price  agreed  upon,  with  interest  from  the  date  of 
eviction,  and  the  legal  and  taxable  costs  in  the  action  in  which 
eviction  occurs ;  but  if  no  actual  loss  has  been  sustained,  only 
nominal  damages  are  recoverable. 

In  case  of  a  breach  of  the  covenant  against  encumbrances, 
the  measure  of  recovery  is  the  amount  the  grantee  has  been 
compelled  to  pay  in  order  to  satisfy  the  encumbrance,  or  the 
loss  he  has  actually  sustained  by  reason  of  its  enforcement,  but 
it  must  not  exceed  the  total  consideration  or  purchase  price 
actually  paid  by  him.  He  is  also  entitled  to  recover  for  th€ 
amount  of  the  rents  and  profits  he  is  liable  for  to  the  adverse 
claimant ;  or,  if  its  value  is  not  known,  in  lieu  thereof  interest 
upon  the  purchase  money  or  the  value  of  the  land,  from  the 
time  he  was  responsible  for  the  rents  and  profits.  (2  M's.  Real 
Prop.,  §  1132.) 

As  to  improvements  made  by  the  grantee,  for  which 
formerly  he  was  not  allowed  (2  Rand.  132,  154;  2  Leigh  451; 
9  Leigh  101),  see  the  statutes  as  to  allowance  for  improvements, 
under  title  Improvements. 

(8)  Grantor  may  set  up  after-acquired  title. — The  grantor 
may  now  set  up  an  after-acquired  title — see  section  1,  above. 

§  11.    Effect  of  warranty  upon  the  heirs.^ — By  section 
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5148  of  the  C!ode,  if  the  deed  mentions  that  the  grantor  and  his 
heirs  will  warrant  what  it  purports  to  pass,  if  anything  de- 
scends from  him,  his  heirs  shall  be  barred  for  the  value  of  what 
is  so  descended,  or  liable  for  such  value. 

This  refers  to  real  estate  descending,  not  to  personal  assets, 
nor  to  real  or  personal  estate  coming  from  the  warrantor  by 
wiU. 

The  statute  abolishes  collateral  warranty, — ^i.  e.,  a  warranty 
that  descends  not  in  the  same  line  with  the  land  warranted,  but 
from  a  different  ancestor,  since  it  makes  the  heirs  responsible 
upon  the  ancestor's  warranty  only  to  the  extent  of  assets 
descended  from  him,  and  not  from  another  ancestor  (5  Grat.  64, 
77,83;  2  Rand.  549). 

Also,  as  to  lineal  warranty — that  warranty  which  descends 
in  the  same  line  with  the  land  warranted,  that  is,  in  the  same 
line  the  land  would  have  descended,  whether  the  descent  be 
lineal  or  collateral, — this  statute  effected  two  changes :  (1)  At 
common  law,  the  heir  had  to  make  the  warranty  good  in  other 
lands,  but  now  he  is  bound  only  to  the  extent  of  the  real  assets 
descended  from  the  warrantor;  (2)  he  is  barred  for  the  value 
of  what  is  descended  from  the  ancestor,  so  if  nothing  descends 
from  him,  he  is  not  barred  at  all,  and  may  assert  a  claim  against 
the  land  conveyed.    (2  M's.  Real  Prop.,  §§  1114-16.) 

§  12.  Wlien  penonal  ocnrenanit  ran  with  tlie  land. — If 
the  covenant  does  not  affect  the  nature,  quality,  or  value  of  the 
land  conveyed,  it  does  not  run  with  the  land,  and  so  does  not 
benefit  or  charge  the  assigns  (assignees),  even  though  the  as- 
signs be  specially  mentioned ;  as,  where  the  covenants  relate  to 
another  trust. 

Covenants  running  with  the  land  are  those  affecting  the 
nature,  quality,  or  value  of  the  land  conveyed,  and  they  bind 
the  assigns,  though  they  be  not  expressly  named;  but  an 
assignee  is  bound  only  during  his  occupancy  or  interest  in  the 
land,  while  the  liability  of  the  lessee  or  grantee  himself  may 
continue  indefinitely,  being  expressly,  undertaken.  If,  how- 
ever, the  covenant  in  a  lease  relates  to  a  thing  not  in  existence, 
as,  to  build  a  wall  on  the  land,  the  covenant  is  not  binding  on  an 
assignee  unless  expressly  named;  but  by  statute  (§  5170),  the 

word  in  a  deed,  "the  said covenants"  has  the  same 

effect  as  if  the  assigns  were  expressly  mentioned.    For  the 


OONVETANGE  455 

general  law  as  to  covenants  running  with  the  land  in  deeds  and 
leases,  see  Landlord  and  Tenant^  section  5,  (8). 

As  to  conveyances  of  the  fee  simple,  the  benefits  of  cove- 
nants running  with  the  land,  they  pass  with  the  land,  and  the 
purchasers  may  sue  if  the  covenant  be  violated ;  as  to  burdens, 
it  seems  they  do  not  pass,  except,  a  court  of  equity  may  uphold 
them  if  they  create  a  servitude,  easement,  or  trust  (81  Va.  553; 
92  Va.  295).    (2  M's.  Real  Prop.,  §§  1117-20.) 

The  most  important  covenants  in  fee  simple  conveyances, 
are  those  relating  to  title — see  section  10,  above. 

§  13.  Consideration  of  a  deed. — ^As  between  the  parties, 
no  consideration  is  necessary ;  but  it  is,  as  to  existing  creditors 
— see  Fraudulent  and  VolurUary  Conveyances, 

§  14.  Recordaticm  of  a  deed,  and  its  effecL — ^Recorda- 
tion of  a  deed  is  not  necessary  as  between  the  parties ;  but  it  is 
^void  as  to  purchasers  for  valuable  consideration  without  notice 
not  parties  thereto  and  lien  creditors,  until  and  except  from 
the  time  it  is  duly  admitted  to  record,"  in  the  county  or  city 
where  the  property  is :  and  ^^he  mere  possession  of  real  estate 
shall  not  of  itself  be  notice  to  purchasers  thereof  for  value  of 
any  interest  or  estate  therein  of  the  person  in  possession"  (Code, 
§  5194,  as  amended  by  Acts  1922.)  A  recordation  under  this 
section  is  not  to  effect  the  rights  of  a  creditor  as  to  a  factor, 
agent,  etc.,  doing  business  as  a  trader,  and  not  disclosing  name 
of  principal  by  a  sign  and  a  notice  in  a  paper,  or  doing  busi- 
ness in  his  own  name  (Code,  §  5194,  as  amended  by  Acts  1922), 
and  §  5224). 

"Creditors"  here  do  not  embrace  general,  but  only  lien 
creditors  (as,  by  judgment,  attachment,  deed  of  trust,  etc.), 
whether  with  or  without  notice,  and  whether  prior  or  sub- 
sequent, including  also  claims  for  torts  (or  wrongs),  as,  for 
adultery,  seduction,  slander,  and  assault  and  battery  (76  Ya. 
587) .  If  a  general  "creditor"  takes  a  deed  of  trust  or  mortgage, 
he  is  no  longer  considered  a  creditor,  but  is  in  law  a  "pur- 
chaser." 

By  section  5200  of  the  Code  "creditors"  are  not  restricted  to 
creditors  of  the  grantor,  but  embraces  all  creditors  who,  but 
for  the  deed  or  writing  would  have  had  a  right  to  subject  the 
property  to  their  debts  (6  Grat.  154;  23  Grat.  787;  100  Va. 
101). 

As  to  who  are  "purchasers,"  a  creditor  taking  a  lien,  as 
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stated  above,  or  taking  a  conveyance  in  payment  of  a  pre- 
existing debt,  is  a  purchaser  (2  Leigh.  84 ;  13  Grat.  437 ;  15 
Orat.  153;  30  Orat.  297).  But  one  buying  at  a  judicial  sale 
for  the  benefit  of  a  creditor,  is  not  a  purchaser,  but  simply 
succeeds  to  the  rights  of  the  creditor. 

Section  5200  also  provides  that  ^'purchasers''  are  not 
restricted  to  purchasers  of  the  grantor,  but  embraces  all 
purchasers,  who,  but  for  the  deed  or  writing,  would  have  had 
title  to  the  property,  or  a  right  to  subject  it  to  their  debt ;  and 
the  purchaser  protected  is  the  ^'complete  purchaser,''  i.  e.,  one 
who  has  paid  all  the  consideration  (not  merely  secured  it  to  be 
paid)  and  has  acquired  his  conveyance  (or  at  least  the  right  to 
call  for  it)  before  notice  of  the  prior  unregistered  conveyance 
or  encumbrance  (75  Va.  949,  966-7;  79  Va.  147;  102  Va.  314; 
105  Va.  749) .  Section  5200  further  provides :  '^And  as  against 
any  person  claiming  under  a  deed  or  other  writing  which  shall 
not  have  been  admitted  to  record  before  payment  by  a  sub- 
sequent purchaser  for  valuable  consideration  of  the  whole  or  a 
part  of  his  purchase  money,  such  a  subsequent  purchaser,  not- 
withstanding such  deed  or  other  writing  be  admitted  to  record 
before  he  becomes  a  complete  purchaser,  shall,  in  equity,  have 
a  lien  on  the  property  purchased  by  him,  for  so  much  of  his 
purchase  money  as  he  may  have  paid  before  notice."  This 
statute  does  not  seem  to  apply  if  the  subsequent  purchaser 
obtains  notice  otherwise  than  by  its  tardy  admission  to  record. 

By  section  5201,  it  is  provided  that  a  purchaser  shall  not 
be  '^affected  by  the  record  of  a  deed  or  contract  made  by  a 
person  under  whom  his  title  is  not  derived ;  nor  by  the  record 
of  a  deed  or  contract  made  by  any  person  under  whom  the  title 
of  such  purchaser  is  derived,  if  it  was  made  by  such  person 
before  he  acquired  the  legal  title  of  record." 

The  subsequent  purchaser,  to  be  protected,  must  be  withbut 
notice,  which  may  be  either  actual  notice,  as  where  he  knows 
of  the  existence  of  the  adverse  claim,  or,  perhaps,  where  he  is 
conscious  of  having  the  means  of  knowledge,  and  yet  does  not 
use  them,  and  it  matters  not  whether  his  knowledge  results  from 
direct  information  or  is  gathered  from  facts  and  circumstances ; 
or  '^constructive  notice,"  or  that  notice  which  the  law  imputes 
in  certain  cases, — ^as,  where  the  subsequent  purchaser  has  actual 
notice  of  an  encumbrance,  etc.,  is  charged  with  notice  of  all 
facts  and  instruments  to  which  an  examination  of  the  encum- 
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branoe,  etc.,  might  have  led  him ;  or  where  he  has  designedly 
abstained  from  inquiry  to  avoid  notice,  or  perhaps  where  he  is 
quilty  of  gross  negligence  in  omitting  such  inquiry ;  or  where 
his  attorney  or  agent,  has  notice,  or  where  the  prior  claim  or 
incimibrance  depends  upon  a  public  act  of  the  legislature :  or 
where  prior  claim  has  been  duly  recorded.  (2  M's.  Real 
Prop.,  §§  1404-13.) 

§  15«  Fraad  in  execation  or  procurement  of  conveyance. 
— Fraud  in  the  execution  of  a  deed  may  be  proved ;  as,  where 
it  is  misread,  or  the  grantor  is  induced  to  sign  one  instrument, 
thinking  it  another;  and  while  the  usual  relief  is  in  a  court  of 
equity  to  set  aside  the  deed,  by  section  6145  of  the  Code,  in  an 
action  on  a  contract  (as,  on  purchase  money,  notes  or  bonds), 
the  defendant  may  file  a  special  plea  of  set-off,  alleging,  among 
other  things,  fraud  in  its  procurement,  or  any  such  matter  exist- 
ing before  its  execution  as  would  entitle  him  to  damages  at  law 
or  relief  in  equity — see  Set-of. 

Fraud  in  the  procurement  of  the  deed  will  render  it  in- 
valid ;  as,  by  actual  fraudulent  representations  or  concealments, 
or  by  inequitable  or  unconscionable  bargains,  or  by  fraud  pre- 
sumed from  the  circumstances  and  condition  of  the  parties. 

Even  in  judicial  sales,  if  it  appears  there  has  been  any 
injurious  misrepresentation,  fraud,  or  mistake,  the  biddings 
will  be  re-opened  and  the  property  re-sold  (28  Orat.  49 ;  79  Va. 
590 ;  80  Va.  859 ;  82  Va.  580 ;  83  Va.  490 ;  85  Va.  403 ;  97  Va. 
364). 

Mere  inadequacy  of  price  alone  is  not  sufficient  to  set  aside 
a  deed,  but  that  with  imposition,  mutual  mistake,  or  standing  in 
a  relation  of  influence,  may  readily  make  a  case  of  fraud  (3 
Leigh  567;  9  Grat.  330;  78  Va.  69;  79  Va.  382;  81  Va.  524;  84 
Va.  87) ;  or  if  the  price  is  so  grossly  insufficient  as  to  shock  the 
conscience,  it  alone  constitutes  fraud  (2  Leigh  149;  13  Grat. 
495;  19  Grat.  74,  107;  26  Grat.  470,  474;  100  Va.  638). 

Weakness  of  mind,  with  inadequate  consideration,  undue 
influence,  surprise,  or  the  like,  may  make  a  case  of  fraud ;  and 
where  improper  ailvantage  is  taken,  in  case  of  persons  standing 
in  confidential  relations,  as,  parent  and  child,  guardian  and 
ward,  attorney  and  client,  and  trustees,  agents,  etc.,  the  deed 
will  be  set  aside  (1  Munf.  518;  3  Munf.  232;  2  Leigh  11,  3 
Leigh  567;  2  Rob.  294;  1  Grat.  4,  9, 10;  7  Grat.  52;  9  Grat.  330, 


458  COKVETANCE 

333;  11  Grat.  220;  20  Grat.  1,  7;  26  Grat.  152;  29  Grat.  24;  93 
Va.  268). 

For  fraud  in  the  execution  of  a  conveyance  as  against  third 
persons,  see  Fraudulent  and  Voluntary  Conveyances. 

§  IC  Wkcn  ooiiT^sraiices  aet  adde  for  mistake^ — In  the 
case  of  plain  mistake  or  misapprehension  as  to  facts,  though 
without  fraud,  the  conveyance  will  be  set  aside,  if  the  error  is 
substantial,  so  that  the  purchaser  does  not  get  what  he  bar- 
gained for,  or  the  grantor  conveys  what  he  did  not  intend  to 
convey;  or  if  the  error  is  not  substantial,  the  court  will  let  the 
conveyance  stand  and  even  up  by  way  of  compensation  (2  Grat. 
266;  3  Grat.  193,  367;  7  Grat.  86;  9  Grat.  277;  10  Grat.  513; 
11  Grat.  468;  12  Grat.  628;  16  Grat.  109;  26  Grat.  645).  But 
in  the  case  of  sales  and  conveyances  by  the  court,  the  general 
rule  is  caveat  emptor^  i.  e.,  purchaser  be  aware  (2  Grat.  198 ;  9 
Grat.  358;  13  Grat.  212-13;  28  Grat.  698;  7  Grat.  10-11;  29 
Grat.  351 ;  77  Va.  138 ;  83  Va.  335). 

And  this  is  true  as  to  mistake  as  to  situation,  boundary,  or 
quantity  of  land  conveyed ;  except,  of  course,  where  the  pur- 
chaser clearly  intended  a  purchase  of  hazard,  at  a  gross  price ; 
but  '^more  or  less^^  alone  is  not  enough  to  show  the  purchase  was 
not  by  the  acre  (26  Grat.  444, 723-4;  10  Grat.  246;  1  Grat.  14; 
1  Rob.  287;  5  Leigh  62,  64). 

In  the  case  of  a  compromise  of  doubtful  rights,  ignorance 
of  fact  is  generally  no  ground  for  setting  a  conveyance  aside  (4 
H.  &  M.  184 ;  6  Munf .  406 ;  2  Rand.  442) .  (2  M's.  Real  Prop., 
§§  1184-8.) 

§  17.  Allenticm  of  deeds. — No  erasure,  interlineation  or 
other  alteration  in  a  deed,  nor  even  its  destruction  by  either 
party,  nor  even  its  cancellation  by  mutual  consent  can  affect 
the  validity  of  a  deed  of  lands  duly  made  and  delivered,  for 
such  conveyance  for  an  estate  exceeding  5  years  can  only  be 
by  deed  or  will  (which  passes  the  title),  and  not  by  alteration 
or  cancellation.  Of  course,  if  the  alteration  makes  it  impossible 
to  see  what  the  deed  was  and  there  is  no  extrinsic  evidence  to 
show  it,  it  may  prove  fatal  to  the  deed  (105  Va.  605;  101  Va. 
308;  10  Leigh  57).    (2  M's.  Real  Prop.,  §  1190.) 

For  alteration  of  contracts  generally,  see  Alteration  of 
Writings, 

§  18.  When  loan  of  personal  property  over  5  ytmn  vmd, 
unlets  by  deed  or  wilL — By  section  5188  of  the  Code :  "Where 
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any  loan  of  goods  or  chattels  is  pretended  to  have  been  made 
to  any  person  with  whom,  or  those  claiming  under  him,  posses- 
sion shall  have  remained  five  years  without  demand  made  and 
pursued  by  due  process  of  law  on  the  part  of  the  pretended 
lender,  or  where  any  reservation  or  limitation  is  pretended  to 
have  been  made  of  a  use  or  property,  by  way  of  condition, 
possession  whereof  shall  have  so  remained  in  another  as  afore- 
said, the  absolute  property  shall  be  taken  to  be  with  the 
reversion,  remainder,  or  otherwise,  in  goods  or  chattels,  the 
possession,  and  such  loan,  reservation,  or  limitation  void  as  to 
creditors  of  and  purchasers  from  the  person  so  remaining  in 
possession,  unless  such  loan,  reservation,  or  limitation  be 
declared  by  will,  which  or  a  copy  of  which  is,  or  by  deed,  or 
other  writing,  duly  admitted  to  record  within  the  said  five  years 
in  the  county  or  corporation  in  which  said  goods  or  chattels  may 
be." 

§  19.    GNistnicticm  of  deed  to  person  and  his  ^children," 
"lienrs,"  etc* —  See  Remainder^  section  3. 

§  20.    Ccmditions  in  oonTe3ranceft«p— See     Conditions     in 
Deed  or  WUl, 

§  21.    Contract  to  convey  land.-— See  Contracts. 

§  22.    Varioas  f  omu  under  ^ConTejraneet.'^ 

No.  1.    Statutdbt  Fobm  of  Deed,  with  CJovenantb 
(Code,  ii  6162-4,  6168-76.) 

This  deed,  made  the day  of ,  In  the  year,  192 — , 

between  P.  P.  and  D.  D.,  wltnesseth:  that  in  the  oonslderatlon  of  (here 
state  the  consideration),  the  said  P.  P.  doth  grant  onto  the  said  D.  D., 
with  general  (or  special)  warranty,  aU  that  certain  tract  or  parcel  of 
land,  lying  (here  describe  the  property  with  reasonable  particularity; 
and  Insert  any,  all  or  none  of  the  following  covenants,  as  the  parties 
may  have  agreed  on) : 

And  the  said  P.  P.  covenants  that  he  has  a  right  to  convey  the  said 
land  to  the  grantee;  that  he  has  done  no  act  to  encumber  the  said  land; 
that  the  grantee  shall  have  quiet  possession  of  the  said  land,  free  from 
all  encumbrances;  that  he  will  execute  such  further  assurances  of  the 
said  land  as  may  be  requisite.  Witness  the  following  signature  and 
seal. 

P.  P.  (L.  8.) 

In  a  quit-claim  deed,  or  the  above  deed,  it  is  a  sufficient  release  to 
Bay:  "The  said  grantor  (or  the  said  Q,  (7.)  releases  to  the  said  grantee 
(or  the  said  D,  D.)  all  his  claim  upon  the  said  land." 
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No.  %.   Mobs  Compbehrivstve  Form 
(Tate's  Form,  p.  141;  4  Min.  In^t.  1696.) 

ThlB  indenture,  made  this day  of ,  In  the  year  of 

our  Lord  192 — ,  between  C.  C,  of ,  and  B.,  his  wife,  of  the  one 

part,  and  D.  D.,  of ,  of  the  second  pai^— WiTifEssKPH:   That  the 

said  C.  C.  and  E.,  his  wife,  for  and  in  consideration  of  the  sum  of 

dollars  to  them  in  hand  paid,  at  and  before  the  sealing  and 

deliyery  of  these  presents,  the  receipt  whereof  is  hereby  aclmowledged, 
do  hereby  grant,  bargain,  sell,  release  and  confirm  to  the  said  D.  D.,  and 
his  heirs  and  assigns  forever,  all  of  that  certain  tract  or  parcel  of  land 

lying  in ,  and  containing  by  estimation  (or  hy  recent  survey) 

acres,  be  the  same,  however,  ever  so  much  more  or  less,  and 

bounded  as  follows,  to-wit:  Beginning  at  (describe  the  boundaries  of 
the  land).  Together  with  all  the  appurtenances  to  the  said  land 
belonging  or  in  any  wise  appertaining.  To  have  and  to  hold  the  said 
tract  or  parcel  of  land,  with  its  appurtenances  aforesaid,  unto  the  said 
D.  D.,  his  heirs  and  assigns  forever. 

And  the  said  C.  C,  for  himself  and  his  heirs,  doth  covenant  and 
agree  with  the  said  D.  D.,  his  heirs  and  assigns,  in  manner  and  form 
following,  to-wit: 

That  is  said  C.  C.  (or  the  said  C.  C.  and  E.,  his  said  wife),  is  {of 
are) seized  in  fhe-simple  (or  seized  in  fee^simpJe  in  right  of  the  said  B^ 
or  that  the  said  E.,  is  seized  in  fee-simple),  of  the  said  tract  or  parcel 
of  land,  with  its  appurtenances  aforesaid. 

That  the  said  C.  C.  and  E.,  his  wife,  have  good  right  and  lawful 
power  to  convey  the  said  tract  or  parcel  of  land,  with  its  said  appur- 
tenances, to  the  said  D.  D.  in  fee-simple. 

That  the  said  D.  D.  and  his  heirs  and  assigns,  shall  have  quite  and 
peaceable  possession  of  the  said  land,  and  its  appurtenances  aforesaid, 
foreyer. 

That  the  said  tract  or  parcel  of  land,  with  its  appurtenances 
aforesaid,  is  free  from  all  incumbrances  and  charges  whatsoever;   and 

That  the  said  C.  C.  and  E.,  his  wife,  will  execute  such  further 
assurance  of  and  for  the  said  land,  and  its  appurtenances,  as  may  be 
requisite  to  make  the  title  thereto  of  the  said  D.  D.,  his  heirs  and 
assigns,  sure  and  complete  forever. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first 
above  written.  C.  C.  (seal.) 

E.  C.   (SEAL.) 


No.  3.    Convetakce  op  Land  by  ExEcuTRnc 
(Tate's  Forms,  p.  141;    4  Min.  Inst.  1599.) 

Whereas,  C.  C,  late  of ,  now  deceased,  was  in  his  life-time 

lawfully  seized  in  fee-simple  of  a  certain  tract  or  parcel  of  land  lying  in 

,  and  containing,  by  recent  survey, acres,  and  bounded 

as  follows:   Beginning  at,  etc.  (describe  the  land),  which  said  land  was 

conveyed  to  the  said  C.  C.  in  his  life-tlme  by  R.  S.,  of .  by  deed 

bearing  date  of day  of ,  In  the  year  192—,  as  by  the 

said  deed,  of  record  in  the  court  of  county    (or 
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corporation)  of  ,  will  more  fully  appear.     And  whereas  the 

Baid  C.  C,  by  his  last  will  and  testament  In  writing,  bearing  date  on  the 

day  of  ,  in  the  year  192 — ,  and  duly  proved  and 

recorded  in  the court  of  the  of  ,  did  will, 

devise  and  direct  that  all  his  just  debts  should  be  paid,  and  then  that 
the  remainder  of  his  estate,  both  real  and  personal,  should  be  and  pass 
in  fee,  and  in  absolute  property,  to  P.  C,  then  the  wife,  and  now  the 
widow  of  the  said  C.  C;  and  did,  by  the  said  will,  constitute  and  appoint 
the  said  P.  C,  the  sole  executrix  thereof,  as  by  the  said  will,  rJBference 
being  thereto  had,  will  more  fully  appear.  And  whereas  the  said  P.  C. 
has  found  it  necessary,  in  order  to  pay  ofC  and  discharge  the  debts  and 
demands  against  the  estate  of  her  said  decedent,  to  sell  the  said  land. 

Now  TMis  DEED  witnbbsbth:  That  the  said  P.  C,  as  executrix, 
widow  and  residuary  legatee  of  the  said  C.  C,  deceased,  for  and  in 
consideration  of  the  premises,  and  for  the  further  consideration  of 

dollars,  to  her  in  hand  paid  by  D.  D.,  at  and  before  the  sealing 

and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, doth  by  these  presents,  grant,  bargain,  sell,  release,  assign 
and  confirm,  by  virtue  of  the  power  and  authority  on  her  conferred  by 
virtue  of  the  said  will  of  the  said  C.  C,  unto  the  said  D.  D.,  and  his 
heirs  and  assigns  forever,  all  of  the  above  described  tract  or  parcel  of 
land,  together  with  the  privileges  and  appurtenances  thereunto  belong- 
ing; and  doth  remise,  release,  and  forever  quit  claim  and  grant  unto 
the  said  D.  D.,  and  his  heirs  and  assigns,  all  the  right  which  the  said 
P.  C.  hath  to  dower  in  the  aforesaid  conveyed  premises,  whereof  her 
husband,  the  said  C.  C,  died  seized,  and  also  all  her  estate  and  interest 
therein,  as  the  residuary  devisee  thereof,  under  the  will  of  the  said  C.  C, 
to  have  and  to  hold  the  said  tract  or  parcel  of  land,  with  its  appur- 
tenances aforesaid,  unto  the  said  D.  D.,  and  his  heirs  and  assigns 
forever. 

And  the  said  P.  C.  doth,  for  herself  and  her  heirs,  covenant  and 
agree  with  the  said  D.  D.,  and  his  heirs  and  assigns,  that  she  hath  not 
done,  nor  suffered  to  be  done,  any  act,  matter  or  thing,  to  incumber  or  in 
any  wise  charge  the  said  tract  or  parcel  of  land,  and  that  the  said  D.  D., 
and  his  heirs  and  assigns,  shall  henceforth  have  and  quietly  enjoy  the 
said  tract  or  parcel  of  land,  and  its  appurtenances,  free  from  all  claims 
and  demands  made  or  set  up  thereto  by  the  said  P.  C,  or  any  person  or 
persons  claiming  by,  through,  or  under  her. 

Witness  the  hand  and  seal  of  the  said  P.  C,  this day  of 

,  in  the  year  of  our  Lord  192 — . 

P.  C.   (SEAL.) 


No.  4.  GoNVETAKCB  OF  LAND  SoLo  Undeb  Dbcbee  OF  Coom 
(Tate's  Forms,  162;    4  Min.  Inst  1608.) 

This  indenture,  made  this day  of ,  in  the  year  of 

our  Lord  192 — ,  between  C.  C,  of ,  of  the  first  part,  and  D.  D.,  of 

■    ■       ,  of  the  second  part;  Whereas  on  the day  of , 

in  the  year  192 — ,  it  was  decreed  and  ordered  by  the court  of  the 

of ^  in  a  certain  cause  then  depending  on  the  chancery 
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side  of  the  said  court,  between  A.  U  and  C.  L.,  oomplalnanta,  and  Q.  S. 
and  L.  8.,  defendants,  that  the  said  C.  C,  who  was  thereby  appointed 
commissioner  for  the  purpose,  should,  at  public  auction,  upon  the 
following  terms,  to-wlt:  One-half  of  the  purchase  money  to  be  paid  in 
cash,  the  remainder  to  be  paid  in  twelye  months,  the  payment  thereof 
to  be  secured  by  bond  or  bonds,  with  good  personal  security,  besides 
resenrlng  the  title  until  payment,  make  sale  of  a  certain  tract  or  parcel 
of  land,  lying  and  being  in  (describe  the  land  by  its  locality),  haying 
first  advertised  the  time,  terms,  and  place  of  sale  for  the  period  of 

,  in  some  newspaper  published  in  ,  and  on  recelTing 

the  whole  of  the  purchase  money,  that  the  said  C.  C,  commissioner  as 
whole  of  the  purchase  money,  that  the  said  C.  C,  commissioner  as 
aforesaid,  should  convey  the  said  tract  or  parcel  of  land  to  the 
purchaser  or  purchasers  thereof  in  fee  simple.  And  whereas  the  said 
C.  C,  commissioner  as  aforesaid,  in  pursuance  of  the  said  decretal  order, 

did  on  the day  of ,  in  the  year  192 — ,  on  the  premises, 

offer  for  sale,  at  public  auction,  the  tract  or  parcel  of  land  aforesaid, 
mentioned  and  described  in  the  complainant's  bill  in  the  said  cause; 
having  in  pursuance  of  the  said  decretal  order,  advertised  the  time, 

terms  and  place  of  sale,  in  the  ,  a  newspaper  published  in 

,  for  the  period  of ,  as  will  appear  by  a  certificate  of 

R.  E.,  the  editor  or  the  said  paper,  filed  with  a  report  made  by  the  said 
court  of  the  proceedings  of  the  said  commissioner,  at  which  sale  the 
said  tract  or  parcel  of  laud  was  struck  off  to  the  said  D.  D.  for  the  sum  of 

dollars,  that  being  the  highest  bid  for  the  same.    And  whereas 

the  whole  of  the  purchase  money  has  been  paid,  according  to  the  said 
decretal  order. 

Now  THIS  iNDENTUBE  WITNESSETH:  That  the  said  C.  C,  commis- 
sioner  as  aforesaid,  in  order  to  carry  Into  effect  the  eald  sale  made  as 
aforesaid,  in  pursuance  of  the  said  decretal  order,  in  consideration  of 

the  premises,  and  of  the  said  sum  of dollars,  to  him  in  hand 

paid  by  the  said  D.  D.,  agreeably  to  the  terms  of  the  said  decretal  order, 
at  and  before  the  sealing  and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  doth  give,  grant,  bargain,  sell  and 
convey  unto  the  said  D.  D.,  his  heirs  and  assigns  for  ever,  the  said 
tract  or  parcel  of  land,  with  its  appurtenances,  situate  and  lying  in 

,  it  being  the  same  land  that  was  conveyed  to  by 

,  by  deed  bearing  date  the date  of ,  in  the  year 

192 — ,  and  of  record  in  the  clerk's  office  of  the court  of  the 

of ,  to  which  deed  reference  is  hereby  made  for  a  more 

particular  description  of  the  premises.  And  the  said  C.  C,  commissioner 
as  aforesaid,  the  title  to  the  said  tract  or  parcel  of  land  against  himself 
and  his  heirs,  and  all  persons  claiming  by,  through  or  under  him,  will 
for  ever  warrant  and  defend. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first 
above  written. 

C.  C.    (SBAL.) 

D.  D.   (SBAL.) 
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No.  5.    C!oi7VBTAircE  OF  Land  Sold  undeb  Deed  of  Tbust 
[See  No.  4»  under  Deed  of  TruBt<\ 


No.  6.    "Tax  Title"  Deed. — [See  No.  1,  under  Delinquent  Tax  Sale*.} 


No.  7.    Deed  of  PARrmoN.-— [See  No.  1,  under  Partition.} 


No.  8.    Deed  of  Release.— [See  No.  10»  under  Deed  of  Trust] 


CONVICTS 


See  Evidence;  Pardons;  Penitentiary;  State  Can/inct  Road 

Force 

§  1.  Transportaticm  to  penit^itiary. — See  Code,  §  4948. 

§  2.  Impcnrtiiig  ocmvictSd — See  Code,  §  4709. 

§  3.  CrimcB  by  convicts.^See  Code,  §§  5049-52. 

§  4.  Proceedings  against  convicts. — See  Code,  §§  5053-8. 

§  5.  Convict  Lime  Board. — See  Code,  §§  1266-71. 


COPYRIGHTS 

See  Labels  or  Prints;  Patents;  Trade  Marks 

S  1.    Wliat  law  controls 
§  2.    Who  may  acquire  a  copyright 
S  3.    International  copyright  relations 
S  4.    What  may  be  copyrighted 
S  6.    Extent  of  protection  given 
S  6.    How  copyright  secured 

(1)  Works  which  are  to  be  reproduced  or  published 

(2)  Works  which  are  not  to  be  reproduced  or  published 

(3)  Sending  t^e  two  copies;  penalty  for  failure 
S  7.    Copyright  notice;  form 

S  8.    Term  of  copyright;  renewal;  assignment 
S  9.    Infringement  of  copyright;  damages 
I  10.  Other  matters 
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§  1.  What  law  oontrolt. — Congress  has  control  of  copy- 
right matters  (U.  S.  Const.,  Art  I.,  §  8,  cl.  8).  The  present 
copyright  law  is  embodied  in  Act  of  March  4,  1909  (which 
went  into  effect  July  1, 1909),  a  copy  of  which,  with  forms  of 
application  and  affidavit  may  be  had  from  the  Register  of 
Copyrights,  Washington,  D.  C. 

Section  2  of  the  Act  provides  that  it  shall  not  annul 
or  limit  any  common  law  right  to  copyright  (which  protected 
only  the  first  publication) .  Most  every  one  will  avail  himself 
of  the  Act,  rather  than  rely  upon  the  rather  hazy  right  of 
common  law  copyright. 

§  2.  Who  may  aoqpire  a  copyright. — Any  author  or 
proprietor  of  any  work  made  the  subject  of  copyright,  his 
executor,  administrator,  or  assigns  (or  assignees),  who  is  a 
citizen  of  this  country;  or  a  foreigner  domiciled  here  at  the 
time  of  the  first  publication  of  his  work,  or  foreigners  in  coun- 
tries extending  to  their  citizens  and  us  equal  copyright  privi- 
leges.    (Copyright  Act,  §§  1,  8.) 

§  3.  International  copyright  rehitiont. — Copyright  is  not 
secured  in  foreign  countries  by  action  in  the  Copyright  Office, 
but  only  by  complying  with  the  legislation  of  such  countries. 

Copyright  treaties  have  also  been  entered  into  with  the  fol- 
lowing foreign  countries  by  proclamation  of  the  President: 
Austria,  Belgium,  Chile,  Costa  Rica,  Cuba,  Denmark,  France, 
Germany,  Great  Britain  and  the  British  possessions,  Italy, 
Luxemburg,  Mexico,  Netherlands  and  possessions,  Norway, 
Portugal,  Spain,  Sweeden,  Switzerland,  Tunis. 

Copyright  proclamations  have  been  issued  under  the  Act 
of  1909,  securing  copyright  control  of  mechanical  musical  re- 
production in  the  U.  S.  to  citizens  or  subjects  of  Australia,  Bel- 
gium, Cuba,  France,  Germany,  Great  Britain,  Italy,  Luxem- 
burg, New  Zealand  and  Norway.  The  convention  with  Hun- 
gary includes  such  protection. 

Copyrights  treaties  have  also  been  entered  into  with  China, 
Japan  and  Hungary  (the  latter  in  effect  on  October  16,  1912). 
The  Copyright  Convention  of  Mexico  of  1902  has  been  ratified 
by  the  United  States  and  is  effective  from  July  1,  1908,  as 
between  the  United  States  and  Costa  Rica,  Guatemala,  Hon- 
duras, Nicaragua  and  Salvador.  The  Pan-American  Copy- 
right Convention  signed  at  Buenos  Ayres  in  1910  was  pro- 
claimed July  13,  1914,  and  is  effective  as  between  the  United 
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States  and  Bolivia,  Brazil,  Costa  Rica,  Dominicaa  Republic, 
Ecuador,  Ouatemala,  Honduras,  Nicaragua,  Panama,  and 
Salvador.  -  i 

§  4.  What  may  be  copyrighted— The  Act  says,  "All  the 
writings  of  an  author,"  covering  everything  Congress  can  pro- 
tect under  the  Constitution — ^the  broadest  act  we  have  ever 
had.  These  '^writings  of  an  author"  embrace,  among  others, 
the  following : 

(a)  Books,  including  composite  and  cyclopedic  works, 
directories,  gazetteers,  and  other  compilations;  (b)  period- 
icals, including  newspapers;  (c)  lectures,  sermons,  addresses, 
prepared  for  oral  delivery;  (d)  dramatic  or  dramatico-musi- 
cal  compositions;  (e)  musical  compositions;  (f)  maps;  (g) 
works  of  art;  models  or  designs  for  works  of  art;  (h)  repro- 
ductions of  a  work  of  art;  (i)  drawings  or  plastic  works  of  a 
scientific  or  technical  character;  (j)  photographs;  (k)  prints 
and  pictorial  illustrations;  (1)  motion-picture  photoplays; 
(m)  motion  pictures  other  than  photoplays;  (n)  compilations 
or  abridgements,  adaptations,  arrangements,  dramatizations, 
translations,  or  other  versions  of  works  in  the  public  domain, 
or  of  copyrighted  works  when  produced  with  the  consent  of 
the  proprietor  of  the  copyright  in  such  works,  or  works  re- 
published with  new  matter."  (Copyright  Act,  §  5  (as 
amended  1912),  and  §  6);  or  (o)  anything  else  that  can  be 
reasonably  construed  as  the  ^'writing  of  an  author." 

Under  the  rules  and  regulations  for  the  registration  of 
claims  to  copyrights,  promulgated  by  the  copyright  office,  the 
following  items  of  the  above  enumeration  are  amplified  as 
follows : 

(a)  Books. — ^This  term  includes  all  printed  literary  works 
(except  dramatic  compositions)  whethei;  published  in  the 
ordinary  shape  of  a  book  or  pamphlet,  or  printed  as  a  leaflet, 
cord,  or  single  page.  The  term  ^^book"  as  used  in  the  law 
includes  tabulated  forms  of  information,  frequently  called 
charts;  tables  of  figures  showing  the  results  of  mathematical 
computations,  such  as  logarithmic  tables;  interest,  cost,  and 
wage  tables,  etc.,  single  poems,  and  the  words  of  a  song  when 
printed  and  published  without  music;  librettos;  descriptions 
of  moving  pictures  or  spectacles;  encylopaadias ;  catalogues; 
directories;  gazetteers  and  similar  compilations;  circulars  or 
folders  containing  information  in  the  form  of  reading  matter 


466  OOPTBIOHTS 

I 

other  than  mere  lists  of  articles,  names  and  addresses,  and 
literary  contributions  to  periodicals  or  newspapers. 

The  term  ^^book'^  can  not  be  applied  to — 

Blank  books  for  use  in  business  or  in  carrying  out  any 
system  of  transacting  affairs,  such  as  record  books,  account 
books,  memorandum  books,  diaries  or  journals,  bank  deposit 
and  check  books,  forms  of  contracts  or  leases  which  do  not 
contain  original  copyrightable  matter;  coupons;  forms  for  use 
in  conmiercial,  legal,  or  financial  transactions,  which  are 
wholly  or  partly  blank  and  whose  value  lies  in  their  usefulness 
and  not  in  their  merit  as  literary  compositions;  directions  on 
scales,  or  dials,  or  mathematical  or  other  instruments;  puzzles; 
games;  rebuses;  labels,  wrappers;  formulae  on  boxes,  bottles, 
and  other  receptacles  of  articles  for  sale  or  meant  to  accom- 
pany such  articles;  advertisements  or  catalogues  which  merely 
set  forth  the  names,  prices,  and  places  where  articles  are  for 
sale;  prefaces  or  other  inductory  matter  to  works  not  them- 
selves entitled  to  copyright  protection,  such  as  blank  books; 
calendars  are  not  capable  of  registration  as  such,  but  if  they 
contain  copyrightable  reading  matter  or  pictures  they  may  be 
registered  either  as  "books"  or  as  "prints"  according  to  the 
nature  of  the  copyrightable  matter. 

(b)  Periodicals. — ^This  term  includes  newspapers,  maga- 
zines, reviews,  and  serial  publications  appearing  oftener  than 
once  a  year;  bulletins  or  proceedings  of  societies,  etc.,  which 
appear  regularly  at  intervals  of  less  than  a  year;  and,  gener- 
ally, periodical  publications  which  would  be  registered  as  sec- 
ond-class matter  at  the  postofBce. 

(c)  Lectures^  sermons^  addresses^  or  similar  productions, 
prepared  for  oral  delivery. 

(d)  Dramatic  and  dramatico-musical  compodtions^  such 
as  dramas,  comedies,  operas,  operettas  and  similar  works.  The 
designation  "dramatic  composition"  does  not  include  the  fol- 
lowing: Dances,  ballets,  or  other  choregraphic  works;  tableaux 
and  moving  picture  shows;  stage  settings  or  mechanical  de- 
vices by  which  dramatic  effects  are  produced,  or  "stage  busi- 
ness;" animal  shows,  sleight-of-hand  performances,  acrobatic 
or  circus  tricks  of  any  kind ;  descriptions  of  moving  pictures 
or  of  settings  for  the  production  of  moving  pictures.  (These, 
however,  when  printed  and  published,  are  registrable  as 
"books.")     Dramatico-musical  compositions)    include  princi- 
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pally  operas,  operettas,  and  musical  comedies,  or  similar  pro- 
ductions which  are  to  be  acted  as  well  as  sung.  Ordinary 
songs,  even  when  intended  to  be  sung  from  the  stage  in  a 
dramatic  manner,  or  separately  published  songs  from  operas 
and  operettas,  should  be  registered  as  musical  compositions, 
not  dramatico-musical  compositions. 

(e)  Mtmcal  compoaitdons^  including  other  vocal  and  all 
instrumental  compositions,  with  or  without  words.  But  when 
the  text  is  printed  alone  it  should  be  registered  as  a  ^^book,"  not 
as  a  ^^musical  compositioji."  ^^Adaptations"  and  ^'arrange- 
ments"  may  be  registered  as  "new  works"  under  the  provisions 
of  section  6.  Mere  transpositions  into  different  keys  are  not 
expressly  provided  for  in  the  copyright  act;  but  if  published 
with  copyright  notice  and  copies  are  deposited  with  applica- 
tion, registration  will  be  made. 

(f )  Maps. — ^This  term  includes  all  cartographical  worics, 
such  as  terrestrial  maps,  plats,  marine  charts,  star  maps,  but 
not  diagrams,  astrological  charts,  landscapes,  or  drawings  of 
imaginary  regions  which  do  not  have  a  real  existence. 

(g)  Works  of  art. — This  term  includes  all  works  belong- 
ing fairly  to  the  so-called  fine  arts.  (Paintings,  drawings,  and 
sculpture.)  Productions  of  the  industrial  arts  utilitarian  in 
purpose  and  character  are  not  subject  to  copyright  registration, 
even  if  artistically  made  or  ornamented.  No  copyright  exists 
in  toys,  games,  dolls,  advertising  novelties,  instruments  or 
tools  of  any  kind,  glassware,  embroideries,  garments,  laces, 
woven  fabrics,  or  any  similar  articles. 

(h)  Reprod/uctions  of  works  of  art. — ^This  term  refers 
to  such  reproductions  (engravings,  woodcuts,  etchings,  casts, 
etc.)  as  contain  in  themselves  an  artistic  element  distinct  from 
that  of  the  original  work  of  art  which  has  been  reproduced. 

(i)  Drawings  or  plastic  works  of  a  scientific  or  techrUcal 
character. — ^This  term  includes  diagrams  or  models  illustrating 
scientific  or  technical  works,  architects'  plans,  designs  for  en- 
gineering work,  etc. 

(j)  Photographs. — ^This  term  covers  all  positive  prints 
from  photographic  negatives,  including  those  from  moving- 
picture  films  (the  entire  series  being  counted  as  a  single  photo- 
graph), but  not  photogravures,  half-tones,  and  other  photo- 
engravings. 

(k)     Prints  and  pictorial  illustrations. — ^This  term  com- 
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prises  all  printed  pictures  not  included  in  the  various  other 
classes  enumerated  above.  Articles  of  utilitarian  purpose  do 
not  become  capable  of  copyright  registration  because  tiiey 
consist  in  part  of  pictures  which  in  themselves  are  copyrght- 
able,  e.  g.,  puzzles,  games,  rebuses,  badges,  buttons,  buckles, 
pins,  novelties  of  every  description,  or  similar  articles.  Postal 
cards  can  not  be  copyrighted  as  such.  The  pictures  thereon 
may  be  registered  as  'Sprints  or  pictorial  llustratons"  or  as 
^^photographs."  Text  matter  on  a  postal  card  may  be  of 
such  a  character  that  it  may  be  registered  as  a  ^^book."  Mere 
ornamental  scrolls,  combinations  of  lines  and  colors,  deco- 
rative borders,  and  similar  designs,  or  ornamental  letters  or 
forms  of  type  are  not  included  in  the  designation  "Sprints  and 
pictorial  illustrations."  Trademarks  can  not  be  copyrighted 
nor  registered  in  the  Copyright  Office. 

A  fair  abridgement  of  any  book  is  considered  a  new  work, 
as  it  requires  labor  and  the  exercise  of  judgment;  also  a  com- 
position, the  materials  of  which  were  produced  by  another. 
An  article  forming  a  part  of  an  encylopsedia  may  be  copy- 
righted by  itself.  There  may  be  a  valid  copyright  in  the  plan 
of  a  book  as  connected  with  the  arrangement  and  combination 
of  the  material  and  the  mode  of  displaying  and  illustrating 
the  subject,  although  the  materials  employed  and  the  sub- 
ject of  the  work  may  be  common  to  all  other  writers.  Com- 
pilations of  railroad  time  tables,  or  from  voluminous  public 
documents  may  be  copyrighted;  also  new  editions  of  maps; 
and  legal  blanks  drawn  in  pursuance  of  statutes.  No  copy- 
right can  be  secured  for  the  publication  of  statutes  alone,  but 
there  may  be  sufficient  skill  and  judgment  displayed  in  their 
combination  and  analysis  to  entitle  the  compiler  to  a  copy- 
right. No  copyright  can  be  secured  in  written  opinions  of 
courts;  they  being  public  documents;  but  a  reporter  may  copy- 
right the  syllabi  or  head  notes,  and  the  statements  and  argu- 
ments of  counsel  prepared  by  him,  but  not  in  the  statement 
of  facts  which  form  the  basis  of  the  decision  reported.  While 
^^dramatic  compositions"  may  be  copyrighted,  a  stage  dance 
telling  no  story,  portraying  no  character,  and  depicting  no 
emoton,  cannot.  Engravings,  cuts,  prints,  and  photographs 
may  be  copyrighted,  and  include  pictorial  illustrations  from 
real  life,  colored  photographs  or  pictures  of  natural  scenery, 
and  films  for  moving  picture  machines,  likewise,  paintings, 
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drawings,  chromos  and  chromo-lithographs,  though  used  for 
gratuitous  distribution  as  an  advertisement.  (4  Am.  L.  &  Prov. 
pp.  172^.) 

§  S.  Extent  of  pretection  gtv«ii« — The  author  or  proprie- 
tor has  the  exclusive  right  to  print,  re-print,  publish,  copy,  and 
sell;  to  translate,  dramatize,  or  ^'novelize'';  to  arrange  or 
adapt  a  musical  work ;  to  complete,  execute  and  finish  a  model 
or  design  for  a  work  of  art;  to  deliver  or  authorize  the  delivery 
of  a  lecture,  sermon,  address,  or  similar  production,  in  public 
for  profit;  to  perform  or  represent  a  drama  publicly,  or  to  sell 
any  manuscript  or  any  record  of  a  dramatic  work  not  pro- 
duced in  copies  for  sale,  or  to  make  any  transcription  or 
record  thereof  for  exhibition,  performance,  representation, 
production,  or  re-production;  to  perform  a  musical  compo- 
sition  publicly  for  profit,  selling  of  it  or  its  melody  in  any 
system  of  notation  or  form  of  record,  except  that  the  protec- 
tion covers  only  such  parts  of  instruments  serving  to  re-pro- 
duce the  musical  work  mechanically  (i.  e.,  phonographic, 
rolls  and  discs,  perforated  rolls,  metal  discs,  etc.)  as  produce 
compositions  published  and  copyrighted  after  the  Act  went 
into  effect  (July  1, 1909) .  The  Act  does  not  protect  the  pro- 
duction of  the  works  of  a  foreign  author  or  composer  whose 
country  does  not  afford  similar  protection  to  us.  For  further 
provisions  as  to  conditions  of  extending  the  copyright  to  such 
mechanical  reproductions,  payment  of  royalty,  etc.,  see  the  Act. 
(Copyright  Act,  §§  1,2,  3.) 

§  6.  How  oop3rright  tecarecL — ^Write  to  the  Register  of 
Copyrights,  Washington,  D.  C,  for  blank  application  and 
affidavit,  with  instructions. 

(1)  Works  which  are  to  be  reproduced  or  published. — 
If  the  work  is  a  book  or  something  of  which  copies  are  to  be 
reproduced  or  published  for  sale,  it  is  necessary  to  publish  it 
with  the  notice  of  copyright  (see  section  7,  below) ;  and  then 
promptly  after  publication  to  send  to  the  Register  of  Copy- 
rights, Washington,  D.  C,  two  copies  of  the  best  edition  of  the 
work,  with  the  application  for  registration  and  a  remittance 
of  $1.00  (except  in  the  case  of  photographs,  for  which,  if  a 
certificate  of  registration  is  not  desired,  the  fee  is  only  fifty 
cents) ;  and  a  certificate  is  sent  the  applicant.  Where  several 
volumes  of  the  same  book  is  deposited  at  the  same  time,  only 
one  registration,  with  one  fee,  is  required.     (Copyright  Act,  §§ 
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9, 10,  12,  55.)  In  the  case  of  books  or  periodicals,  the  copies 
must  have  been  printed  from  type  set  in  the  United  States,  or 
from  plates  made  here  or  by  a  process  wholly  performed  here, 
and  the  entire  printing,  binding,  and  preparing  of  illustrations 
must  have  also  been  performed  here ;  and  in  the  case  of  books, 
the  copies  furnished  must  be  accompanied  by  affidavit  to  that 
effect.     (Copyright  Act,  §§  12, 16, 16.) 

(2)  Works  which  are  not  to  be  reproduced  or  published. 
— If  the  work  is  a  lecture,  photograph,  or  something  of  which 
copies  are  not  to  be  reproduced  or  published  for  sale,  copy- 
right is  secured  by  sending  to  the  Register  of  Copyrights, 
Washington,  D.  C,  an  application  on  form  obtained  from  him, 
with  the  fee  of  $1.00,  and  enclosing  therewith ; 

(a)  In  the  case  of  lectures  or  other  oral  addresses  or  of 
dramatic  or  musical  compositions,  one  complete  manuscript  or 
typewritten  copy  of  the  work; 

(b)  In  the  case  of  photographs  not  intended  for  general 
circulation,  one  photographic  print; 

(c)  In  the  case  of  works  of  art  (paintings,  drawings, 
sculpture),  or  of  drawings  or  plastic  work  of  a  scientific  or 
technical  character,  one  photograph  or  other  identifying  re- 
production of  the  work; 

(d)  In  the  case  of  a  motion-picture  photoplay,  a  title 
and  description,  with  one  print  taken  from  each  scene  or  act ; 

(e)  In  the  case  of  a  motion  picture  other  than  a  photo- 
play, a  title  and  description,  with  not  less  than  two  prints 
taken  from  different  sections  of  a  complete  motion  picture. 

In  any  such  case,  however,  if  the  work  is  later  to  be  re- 
produced in  copies  for  sale,  there  must  be  sent  two  copies  of 
the  best  edition  of  the  woi^  as  specified  above.  (Copyright 
Act,  §  11.) 

(3)  Sending  the  two  copies;  penalty  for  failure — ^The 
two  copies  necessary  to  perfect  the  copyright  may  be  delivered 
to  a  postmaster  with  a  proper  request  to  forward ;  he  will  give 
a  receipt  for  them  and  will  mail  them  to  the  copyright  office 
without  cost. 

Failure  to  deposit  the  two  copies  within  three  months 
(six  months  if  from  an  outlying  territorial  possession)  after 
notice  from  the  Register  of  Copyrights  is  punishable  by  a  fine 
of  $100,  the  payment  to  the  Library  of  Congress  of  twice  the 
amount  of  the  retail  price  of  the  best  edition  of  the  work,  and 
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the  forfeiture  of  the  copyright.     (Copyright  Act,  §§  13,  14.) 

§  7.  Copjrrigfat  notice;  form* — ^Upon  each  copy  of  the 
published  work  there  must  be  inscribed  a  notice  of  the  copy- 
right; which  if  a  book  or  other  printed  publication,  should 
be  on  the  title  page  or  the  page  immediately  following;  if  a 
periodical,  either  on  the  title  page  or  the  first  page  of  the 
text  of  each  separate  number  or  under  the  title  heading;  or 
if  a  musical  work,  either  on  the  title  page  or  the  first  page  of 
the  music.  But,  one  notice  in  each  volume  or  each  number  of 
a  newspaper  or  periodical  published  is  sufficient.  (Copyright 
Act,  §§  9,  18,  19.) 

The  form  of  the  copyright  notice  prescribed  is  as  follows: 

"Copyright  (or,  Copr.),  192 — ,  (year  date  of  publication) 

by (name  of  copyright  proprietor)."    But  in  case  of 

copies  of  works  specified  in  f  to  k,  under  section  4,  above,  the 
notice  may  consist  of  the  letter  C,  enclosed  in  a  circle,  accom- 
panied by  initials,  monograms,  mark,  or  symbol  of  the  copy- 
right proprietor;  provided  his  name  appears  on  some  accessi- 
ble portion  of  such  copies  or  of  the  margin,  back,  permanent 
base,  or  pedestal,  or  of  the  substance  on  which  such  copies  are 
mounted.     (Copyright  Act,  §§  9,  18,  19.) 

§  8.  Term  of  C(»p3rright;  renewal;  assignmenL — ^The 
term  of  a  copyright  is  28  years,  and  one  year  before  its  expira- 
tion, it  may  be  once  renewed  for  a  further  term  of  28  years. 
(Copyright  Act,  §§  23,  24.) 

A  copyright  may  be  assigned,  granted,  or  mortgaged  by 
a  writing  signed  by  the  proprietor,  and  may  be  bequeathed 
by  will.  An  assignment  is  void  as  against  any  subsequent 
purchaser  or  mortgagee  for  a  valuable  consideration,  without 
notice,  unless  recorded  in  the  copyright  office  within  3  months 
(6  months,  if  executed  without  the  United  States)  after  its 
execution.    (Copyright  Act,  §§  42  to  44.) 

§  9.  Infringement  of  oop3rright;  damages. — It  is  an  in- 
fringement for  another  to  do  any  of  the  acts  mentioned  in 
section  5,  above. 

The  remedies  are  in  a  circuit  court  for  the  United  States, 
by  an  injunction,  to  restrain  the  infringement;  an  action  for 
damages  suffered;  an  order  from  court  requiring  all  articles 
alleged  to  infringe  the  copyright  to  be  taken  and  held  pending 
the  action,  or  all  the  infringing  copies  or  devices,  as  well  as 
plates,  molds,  matrices,  etc.,  to  be  destroyed. 


472  COPTBIOHTS 

The  damages  are  such  as  he  may  have  suffered,  as  well  as 
all  the  profits  which  the  infringer  has  made,  or  in  lieu  of 
actual  damages  and  profits,  such  damages  as  to  the  court 
appears  just  And  in  assessing  such  damages  the  court  may, 
in  its  discretion,  allow  the  amounts  stated  below  except  in  case 
of  a  newspaper  reproduction  of  a  copyrighted  photograph  such 
damages  shall  not  exceed  $200  nor  be  less  than  $50,  and  in  the 
case  of  the  infringement  of  an  undramatized  or  nondramatic 
work  by  means  of  motion  pictures,  where  the  infringer  shall 
show  that  he  was  not  aware  that  he  was  infringing,  and  that 
such  infringement  could  not  have  been  reasonably  foreseen, 
such  damages  shall  not  exceed  $100;  and  in  the  case  of  an 
infringement  of  a  copyrighted  dramatic  or  dramatico-musical 
work  by  a  maker  of  motion  pictures  and  his  agencies  for  dis- 
tribution thereof  to  exhibitors,  where  such  infringer  shows 
that  he  was  not  aware  that  he  was  infringing  a  copyrighted 
work,  and  that  such  infringements  could  not  reasonably  have 
been  foreseen,  the  entire  sum  of  such  damages  recoverable  by 
the  copyright  proprietor  from  such  infringing  maker  and  his 
agencies  for  the  distribution  to  exhibitors  of  such  infringing 
motion  picture  shall  not  exceed  $5,000  nor  be  less  than  $250 
and  such  damages  shall,  in  no  other  case,  exceed  $5,000  nor 
be  less  than  $250,  and  shall  not  be  regarded  as  a  penalty.  But 
the  foregoing  exceptions  shall  not  deprive  the  copyright  pro- 
prietor of  any  other  remedy  given  him  under  this  law,  nor 
shall  the  limitation  as  to  the  amount  of  recovery  apply  to  in- 
fringements occurring  after  the  actual  notice  to  a  defendant, 
either  by  service  of  process  in  a  suit  or  other  written  notice 
served  upon  him. 

The  amounts  are:  (1)  In  the  case  of  a  painting,  statue, 
or  sculpture,  $10  for  every  copy  made  or  sold  by,  or  found 
in  the  possession  of  the  infringer  or  his  agent  or  employees; 
(2)  In  the  case  of  any  work  enumerated  in  section  4,  above, 
except  a  painting,  statue,  or  sculpture,  $1.00  for  every  such 
copy;  (3)  In  the  case  of  a  lecture,  sermon,  or  address,  $50 
for  every  delivery;  (4)  In  the  case  of  a  dramatic  or  dramatico- 
musical  or  a  choral  or  orchestral  composition  $100  for  the 
first,  and  $50  for  every  subsequent  infringement,  and  in  the 
case  of  other  musical  compositions,  $10  for  every  infringe- 
ment.    (Copyright  Act,  §  25,  as  amended  1912.) 

But  any  one  who  wilfully  and  for  profit  infringes  any 
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copyright,  or  who  knowingly  and  wilfully  aids  or  abets  such 
infringement,  is  guilty  of  a  misdemeanor,  punishable  by  im- 
prisonment not  over  one  year  or  fine  of  $100  to  $1,000,  or  by 
both  (Copyright  Act,  §  28.) 

§  10.  Other  matters. — For  what  importation  prohibited, 
see  §§  30  and  31  of  the  Act;  punishment  for  making  false 
claim  of  copyright  or  for  fraudulent  removal  of  notice  (fine 
of  $100  to  $1,000) ,  or  for  exporting  or  importing  articles  with 
false  notice  of  copyright  (fine  $100),  see  §  29. 


CORONER'S  INQUEST 

(  1.    Procedure 

i  2.    Bxpenses  and  fees 

i  8.    Various  forms  under  "Coroner's  Inquest " 

§  1*  Procedure. — "Upon  notice  of  a  sudden,  violent,  un- 
natural, or  suspicious  deathj'  the  coroner  views  the  body  and 
makes  inquiry  into  the  circumstances  of  the  death,  and  if  he 
has  reasonable  ground  to  believe  that  the  person  came  to  his 
death  by  the  criminal  act  of  some  one,  he  issues  his  warrant  in 
form  given  in  the  statute,  to  the  sheriff,  sergeant,  or  constable, 
to  summon  six  jurors  to  attend  at  a  time  and  place  named, 

"to  inquire,  upon  the  view  of  the  body ,  there  lying  dead, 

when,  how,  and  by  what  means,  he  came  to  his  death.  If  the 
six  jurors  do  not  attend,  the  officer  or  any  other  person  may 
be  required  to  summon  others.  An  oath,  given  in  the  statute, 
is  administered  by  the  coroner,  who  also  may  summon  wit- 
nesses, including  physicians,  and  the  evidence  is  reduced  to 
writing.  If  the  jury,  by  their  inquisition,  accuse  any  one, 
the  coroner  forthwith  commits  him  to  jail,  if  present,  and  if 
not  present,  by  warrant  causes  him  to  be  arrested  and  brought 
before  a  justice  to  be  proceeded  with  as  in  cases  of  arrests  by 
a  justice.  If  there  be  no  coroner  at  hand,  or  he  fails  to  per- 
form his  duty,  a  justice  of  the  peace  may  act.  The  jurors  are 
to  be  sworn  "upon  the  view  of  the  body,"  and  not  otherwise, 
but  they  may  then  be  adjourned  to  a  convenient  place.  Hence, 
if  the  body  cannot  be  found,  or  the  remains  are  too  much  de- 
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composed  to  afford  any  aid  to  the  inquiry,  the  coroner  has  no 
jurisdiction.  The  proceeding  should  usually  be  public,  and 
may  be  on  Sunday.  (Code,  §§  4806-13,  4615-17;  1  Minor. 
122-3.) 

§  2.  Eacpenses  and  fees. — When  the  deceased  is  a 
stranger  the  coroner  should  have  the  body  buried  and  if  the 
coroner  certifies  he  believes  the  deceased  has  not  sufficient  es- 
tate in  Virginia  to  pay  expenses  of  burial  and  of  inquest,  they 
are  paid,  upon  allowance  by  the  court,  out  of  the  treasury ;  but 
in  other  cases  the  charges  are  paid  out  of  the  deceased's  estate, 
or  if  the  estate  be  insufficient,  by  the  county  or  corporation. 
In  case  of  a  convict  in  the  penitentiary,  they  are  paid  out  of 
the  treasury  upon  allowance  by  the  Executive.  Jurors  receive 
$1;  a  physician  is  allowed  a  reasonable  compensation;  the 
coroner  for  viewing  the  body,  whether  an  inquest  be  had  or 
not,  $3 ;  but  if  he  be  a  physician,  his  fee  is  $5,  if  he  actually 
examines  the  body ;  and  if  he  make  an  autopsy,  he  is  allowed 
such  additional  fee  as  the  court  may  think  reasonable;  the 
sheriff,  sergeant,  or  constable,  for  summoning  jury  and  wit- 
nesses, $1.50. 

§  3.    Various  forms  under  '^loroiier^s  InqnesL'' 

No.  1.    Warrant  Summonino  Jury  of  Inquest 

(Code,  (  4806) 

County  (or  corporation)  of ,  to-wit: 

To  X.  Y.,  sheriff  (sergeant  or  constable)  of  said : 

Tou  are  required  to  summon  six  Jurors  of  the  said ,  to  attend 

before  me,  a  coroner  of  said ,  at  the  dwelllns-house  of  O.  R.  (or 

other  place),  in  said ,  on day  of ,  192 — ,  at a.  m.  (or 

p.  m.),  to  inquire,  upon  the  view  of  the  body  of  C.  D.  (or  o/  a  person 
unknoion),  there  lying  dead,  when,  how,  and  by  what  means  he  came 
to  his  death 

Given  under  my  hand  and  seal,  this day  of 192. — . 

R.  T.,  (or  J.  P.,  Acting  as)  Coroner  [u  s.] 


No  2.    Oath  of  Jttrors 

(Code,  (  4809.) 

"Ton  swear  that  you  will  diligently  inquire,  and  true  presentment 
make,  when,  how,  and  by  what  means  the  person  whose  body  here  lies 
dead,  came  to  his  death,  and  return  a  true  inquest  thereof,  upon  your 
own  knowledge  and  the  evidence  before  you,  so  help  you  Gk>d.*' 
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No.  3.    Deposition  of  Witnesses  at  a  Coboneb's  Inquest 

(Code,  (  4810.) 
Deposition  of  witnesses  taken  at  the  dwelling-house  of  O.  R.  (or 

other  place).  In  the  county  (or  corporation)  of ,  on  the day 

of ,  192 — ,  before  me  and  my  Jury  of  Inquest  upon  view  of  the 

body  of  C.  D.  (or  of  a  person  to  us  unkoton),  there  lying  dead. 

G.  W.,  being  duly  sworn,  disposes  as  follows  [here  state  his  evi- 
dence in  his  own  words  as  nearly  as  many  be].  G.  W. 

A.  O.,  being  duly  sworn,  deposes  as  follows  [here  state  his  evi- 
dence as  above].  A.  O. 
[And  likewise  with  any  other  witnesses.] 
Subscribed  and  sworn  to  before  me,  R.  T.,  a  coroner  of  the  county 

(or  corporation)  of ,  this day  of ,  192 — . 

R.  T.,  (or  /.  P.,  Acting  as)  Ck>roner. 


No.  4.    Inquisition  op  the  Juby 
(Code,  S  4811.) 

County  (or  corporation)  of ,  to-wlt: 

An  Inquisition  taken  at  the  dwelling-house  of  O.  K.  (or  other  place), 

in  said ,  on  the day  of ,  192 — ,  before  R.  T.,  a  coroner  of 

said ,  upon  view  of  the  body  of  C.  D.  (or  of  a  person  to  us  un- 
known), there  lying  dead. 

The  Jurors,  sworn  to  Inquire  when,  how,  and  by  what  means  the 
said  C.  D.  (or  a  certain  person  unknovm)  came  to  his  death,  upon  their 
oaths  do  say  [here  Insert  when,  how,  and  by  what  person,  means, 
weapon,  or  instrument  he  was  killed,  and  any  material  circumstances]. 
In  testimony  whereof,  the  said  coroner  and  Jurors  have  hereto  set 
their  hands. 

R.  T.,  (or  /.  P.,  Acting  as)  Coroner. 


Jurors. 


No.  6.    Warrant  of  Arrest  of  Accused  bt  the  Coroner 

(Code,  (  4813.) 

County  (or  corporation)  of ,  to-wlt: 

To  X.  Y.,  constable  (or  sergeant)  of  said : 

Whereas,  by  an  inquisition  taken  before  me,  one  of  Common- 
wealth's coroners  of  the  said ,  this day  of ,  192 — ,  in  the 

said ,  on  view  of  the  body  of  C.  D.,  then  and  there  lying  dead,  on» 

O.  S.  stands  charged  with  the  murder  (or  manslaughter)  of  the  said 
C.  D.:  I  .        , 

These  are,  therefore,  by  virtue  of  my  office  as  coroner,  to  command 
you,  in  the  name  of  the  Commonwealth  of  Virginia,  forthwith  to  ap- 
prehend the  said  O.  S.,  and  him  without  delay  carry  before  some  one 
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of  the  Jasticet  of  the  laid ,  that  he  may  he  dealt  with  accordlnt 

to  law;  and  for  lo  doing  thU  is  your  warrant. 

Qiren  under  my  hand  and  seal,  this day  of ,  19S— . 

R.  T.,  (or  /.  P.,  Acting  at)  Coroner  [u  s.] 


No.  6.    ConncATs  that  the  Dbobasbd  is  a  Btbanoeb  without 

EiTECTS  m  VneiNZA 
(Code,  I  4814.) 

County  (or  corporation)  of ,  to-wlt: 

To  the  eounty  (or  corporation)  eourt  of  said : 

I,  R.  T.,  a  coroner  of  the  said ,  who  sat  on  an  inquisition,  held 

on  the  —day  of ,  192 — ,  in  said ,  in  view  of  the  body  of  C.  D., 

deceased,  do  hereby  certify  that  the  said  C.  D.  is  a  stranger,  and  not 

a  resident  of  said ,  and  that  he  has  not,  as  I  verily  believe,  sufficient 

estate  in  Virginia  to  pay  the  coroner's  fees  and  the  expenses  of  the 
said  inquisition  and  of  the  burial  of  the  said  C.  D. 

Given  under  my  hand  this day         of  192 — 

R.  T.,  (or  J.  P.,  Acting  as)  C^oroner. 


CORPORATION  COURTS 

(See  Burks^  Pleading  &  Practice  (new  ed.),  title  Courts) 
See  Courts  of  Richmond^  Norfolk^  and  Roanoke 

§  1.  Special  chiq^ter  as  to.— See  Code,  §§  5905-11,  and 
Acts  1920,  p.  607,  amending  §  5911.  For  jurisdiction  where 
there  are  two  corporation  courts,  see  Acts  1922. 

§  2.  General  proTisions  as  to  oonrtsw — See  Courts 
{General  Provisions  as  to). 

8.  Jurisdiction  of  ^^moof^  questions — see  Circuit  Courts^ 
section  3. 


CORPORATIONS 

See  Banks  and  Banking;  Building  and  Loan  and  Industrial 
Loan  Associations;  Canals  and  Canal  Companies;  Com- 
mon Carrier;  Eminent  Dommn;  Express  Company;  In- 
surance and  Insurance  Com^pames;  Public  Utility  Com- 
ponies;  Railroads  and  Railroad  Companies;  State  Cor- 
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poratian  Commission;  Steamships  and  Steamhoais;  Tele- 
graph  and  Telephone  Compames;  Turnpike  and  Turn- 
pike Compames, 

§  1.    Definition  of  "corporation" 

§  2.    Different  kinds  of  corporations 

§  3.    Adyantages  of  Incorporating 

§  4.    How  charter  for  corporation  obtained 

(let  Class)  How  charter  obtained  for  corporations  generally 
(2nd  Class)  How  charter  obtained  for  co-operatire  associa- 
tion 
(3rd  Class)   How  charter  obtained  for  railroad 
(4th  Class)  How  charter  obtained  for  public  service  corpora- 
tion (other  than  railroad) 
(6th  Class)  How  charter  obtained  for  non-stock  corporation 

{  5.    (3ost  of  obtaining  a  charter 

(1)  (General  statement  as  to  costs 

(2)  Fees  on  charters  of  domestic  transportation  and  trans- 
mission companies 

(3)  Fees  on  charters  of  other  domestic  corporations 

(4)  Entrance  fees  on  foreign  corporations 

(5)  Fees  on  charter  when  amended  or  enlarged  or  capital 
stock  increased 

(6)  How  fees  paid  by  foreign  corporations;  no  right  to  con- 
duct business  until  paid 

(7)  Clerical  fees  that  must  be  paid  on  filing  certificate  of 
incorporation,  etc. 

(8)  Annual  registration  fee. 

(9)  Annual  State  franchise  tax 

§  6.    First  meeting  of  subscribers  for  organization 

(1)  Items  of  business 

(2)  Items  of  the  by-laws. 
§  7.    First  meeting  of  directors 

§  8.    (General  provisions  as  to  corporations 
§  9.    Public  service  corporations 

(1)  Transportation  companies  generally 

(2)  Transportation  companies  as  common  carriers 

(3)  Transmission  companies 

(4)  Public  utility  companies 

S  10.    Foreign  corporations 

(1)  Foreign  corporation — see  section  10,  (6),  above 

(2)  What  foreign  corporations  must  do  before  transacting 
business  here 

(3)  Entrance  fee  on  foreign  corporation 

(4)  Where  suits  and  attachments  brought  against  a  foreign 
corporation 

(6)  On  whom  and  how  process  or  notice  served  on  ftorelgn 
corporation 


478  CX>BF0RAT10MS 

§  11.    Where  salts  and  attadunente  brou^t  against  a  corporation 

(1)  Foreign  corporation — see  section  10,  (4),  above 

(2)  Domestic  corporations 

§  12.    On  whom  and  how  process  or  notice  served  on  a  corporation 
(6)  Foreign  corporation — see  section  10,  (6),  above 
(2)  DomMtlc  corporations 

(a)  On  whom 

(b)  How  service  made 

§  13.    Bzecations  against  a  corporation 

S  14.    Executions  and  acknowledgment  of  writing  by  a  corporation 
S  15.    Aindavits  by  corporations 
§  16.    How  corporation  dissolved 
S  17.    Various  forms  as  to  "Corporations" 

§  1.  Definition  ol  ''oorporatiiNi.''— A  corporation  or 
^^company/^  includes  all  chartered  organizations,  trusts,  asso- 
ciations, and  joint  stock  companies  having  any  powers  or 
privileges  not  possessed  by  individuals  or  partnerships,  but 
excludes  all  municipal  (city,  town,  county,  township,  etc.)  cor- 
porations and  public  institutions  owned  or  controlled  by  the 
State  (as,  the  State  Board  of  Education,  and  the  like).  (Va. 
Const.,  §  153;  Code,  §  3698.) 

§  2.  Different  kinds  ol  corporations.— Corporations  are 
public,  as,  cities,  towns,  State  Board  of  Education,  etc. ;  or  pri- 
vate, which  includes  all  corporations  not  public,  or  which  do 
not  belong  wholly  to  the  public.  The  legislature  may  modify 
or  abolish  the  former,  but  it  can  not  alter  or  impair  the  latter, 
their  charters  being  private  contracts.  Private  corporations 
are  divided  into  public  service  corporations,  and  those  that  are 
not  (included  in  which  latter  is  a  third  kind,  non-stock  com- 
panies— see  below).  Public  service  corporations  excludes  all 
municipal  corporations  and  public  institutions  owned  or  con- 
trolled by  the  State,  and  includes  all  transportation  companies 
(as,  a  railroad,  street  railway,  electric  railway,  express  or  canal 
company,  steamboat  or  steamship  line,  freight  car  company, 
car  association,  car  service  association,  or  car  trust,  or  any 
common  carrier  over  a  route  acquired,  wholly  or  partly,  under 
right  of  eminent  domain  or  condemnation  proceedings) ;  all 
transmission  companies  (as,  a  telegraph  or  telephone  com- 
pany) ;  all  turnpike  and  other  internal  improvement  com- 
panies; public  utilities  (as,  heat,  power,  light,  electric  railway, 
cold  storage,  viaduct,  conduit,  bridge,  gas,  and  water  com- 
panies) ;  and  all  other  corporations  authorized  to  exercise  the 
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right  of  eminent  domain  (i.  e.,  to  condemn  private  property 
for  public  use),  or  to  use  or  occupy  any  street,  alley  or  pubic 
highway,  whether  along  or  over,  or  under  the  same,  in  a  man- 
ner not  permitted  to  the  general  public.  ( Va.  Const.,  §  163  ; 
Code,  §§  3881,  4068.) 

Non-stock  corporations  include  colleges,  alumni  associa- 
tions, literary  societies,  cemetery  companies,  or  associations, 
fraternal  benefit  associations,  fraternal  associations,  societies 
or  lodges,  societies  for  the  prevention  of  cruelty  to  children  or 
to  animals,  charitable  or  benevolent  associations  or  social, 
hunting  or  fishng  clubs,  or  any  society  or  association,  or  or- 
ganization of  a  like  or  similar  nature,  in  which  no  capital  stock 
is  required,  or  to  be  issued.     (Code,  §§  3872,  4064. 

§  3.  Achrantages  of  incorporating. — ^The  advantages  of 
corporations  beyond  crdinary  partnership  are:  (1)  any  num- 
ber of  persons  may  unite  in  an  enterprise  without  incon- 
venience, contracting,  suing  and  being  sued  in  the  corporate 
name;  ^        /    /    ^ 

(2)  A  shareholder  may  put  in  the  undertaking  such 
amount  as  he  wishes,  and  that  is  the  limit  of  his  liability — ^no 
individual  or  personal  liability  beyond  the  obligation  to 
comply  with  such  terms  as  he  may  have  agreed  to  in  his  con- 
tract  of  subscription  (Code,  §  3788;  and 

(3)  Shares  being  personrl  property  always,  they  are 
susceptible  of  easy  sale  and  transfer  by  the  holder  or  his 
representative  (Code,  §  3794.)     (1  Minor,  649-60.) 

§  4.  How  diarter  for  corporation  obtained — ^A  private 
corporation  of  any  kind  is  created  by  means  of  a  charter  issued 
by  the  State  Corporation  Conunission.  This  charter  is  a  "cer- 
tificate of  incorporation"  in  some  cases  or  "articles  of  associa- 
tion" in  others,  signed,  acknowledged,  and  endorsed  by  the 
judge  (in  some  cases),  filed  and  recorded  by  the  incorporators, 
with  an  order  of  the  commission  attached  thereto,  authorizing 
it.  There  are  four  chapters  of  the  Code  as  to  the  creation  of 
five  different  classes  of  corporations,  as  follows: 

(1)  Chapter  148  as  to  general  business  corporations 
intended  to  transact  ordinary  business,  or  as  legally  expressed 
"corporations  other  than  public  service  corporations"; 

(2)  The  same  chapter  as  to  co-operative  associations; 

(3)  Chapter  149  as  to  railroad  corporations,  which  are 
one  class  of  public  service  corporations; 
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(4)  Chapter  150  as  to  telephone  and  telegraph  companies 
and  the  various  other  public  service  corporations  (see  sec.  2, 
above)  other  than  railroads;  and 

(5)  Chapter  150  as  to  corporations  in  which  no  capital 
stock  is  required  or  is  to  be  issued,  called  ^^non-stock  corpora- 
tions^'. 

First  Class.  How  charter  obtained  for  corporations  gen- 
erally. — A  corporation  of  the  first  class,  i.  e.,  corporations  other 
than  co-operative,  public  service  and  non-stock  companies,  is 
created  by  the  following  steps:  (1)  By  three  or  more  persons 
signing  and  acknowlegding  a  certificate  something  like  this: 
^'This  is  to  certify  that  we  do  hereby  associate  ourselves  to 
establish  a  corporation  under  and  by  virtue  of  the  provisions 
of  chapter  148  of  the  Code  of  Virginia  1919,  and  acts  amend- 
atory thereof,  for  the  purposes,  and  under  the  corporate  name, 
hereinafter  mentioned,  and  to  that  end  we  do,  by  this  our 
certificate,  set  forth  as  follows:"  [The  certificate  then  sets 
forth  as  follows :] 

'^  (a)  The  name  of  the  corporation,  which  name  shall  con- 
tain the  word  "corporation,"  or  the  word  '^incorporated,"  and 
shall  be  such  as  to  distinguish  it  from  any  other  corporation 
engaged  in  a  similar  business,  or  promoting  or  carrying  on 
similar  objects  or  purposes  in  this  State. 

(b)  The  name  of  the  county  (and  the  postoffice  address 
therein),  city  or  town  wherein  its  principal  office  in  this  State 
is  to  be  located. 

(c)  The  purpose  for  which  it  is  formed.  [The  conmiis- 
sion  instructs  that  this  should  be  stated  clearly,  but  as  the 
law  governing  the  powers  of  corporations  are  very  full,  com- 
plete and  controlling,  it  is  rarely  necessary  to  insert  provisions 
as  to  the  powers  of  the  corporation.  If  in  conflict  with  the 
statute  they  are  void.  When  necessary  to  insert  special  pro- 
visions to  cover  the  rare  cases  not  covered  by  the  statute,  they 
should  be  prepared  by  competent  counsel  familiar  with  all 
the  provisions  of  the  statute,  so  as  to  avoid  such  conflict.  For 
special  object  clauses,  see  section  17,  No.  3,  below.] 

(d)  The  maximum  and  minimum  amount  of  capital 
stock  of  the  corporation,  and  its  division  into  shares;  and 
if  there  be  more  than  one  class  of  such  stock  created  by  the 
certificate   of  incorporation,  a   description  of  the  different 


CORPORATIONS  481 

classes  thereof  with  the  terms  on  which  such  different  classes 
are  created. 

(e)  The  period,  if  any,  limited  for  the  duration  of  the 
corporation. 

(f )  The  names  and  residences  of  the  officers  and  direc- 
tors who,  unless  sooner  changed  by  the  stockholders  are  for 
the  first  year  to  manage  the  affairs  of  the  corporation. 

(g)  The  amount  of  real  estate  to  which  its  holdings  at 
any  time  are  to  be  limited.  • 

(h)  The  certificate  shall  also  contain  the  information 
required  by  section  4202,  if  the  company  to  be  incorporated  be 
an  insurance  company. 

(i)  The  certificate  of  incorporation  may  also  contain  any 
provision  not  contrary  to  law  which  the  incorporators  may 
choose  to  insert  for  the  regulation  of  the  business,  and  for  the 
conduct  of  the  affairs  of  the  corporation;  and  any  provision 
creating,  defining,  limiting  or  regulating  the  powers  of  the 
corporation,  of  the  directors  or  of  the  stockholders,  or  of  any 
class  or  classes  of  stockholders." 

(2)     The  second  step  is  the  certification  by  the  judge, 
endorsed  on  the  certificate,  as  follows : 
"Virginia"  /        < 

"In  the  Circuit  Court  of county : 

"The  foregoing  certificate  for  incorporation  of  the- 


-was  presented  to  me, ,  Judge  of  the Court 

of  the  county  or  city  of ,  in  term  time  (or  vacation)  j 

and  having  been  examined  by  me,  I  now  certify  that  the  said 
certificate  for  incorporation  is,  in  my  opinion,  signed  and 
acknowledged  in  accordance  with  chapter  148  of  the  Code  of 
Virginia  1919,  and  acts  amendatory  thereof. 

"Given  under  my  hand  this day  of ,  192 — ." 

The  order  to  be  issued  by  the  commission  has  been  pre- 
scribed by  the  commission  and  printed  in  blank,  so  that  the 
orders  may  be  uniform. 

(3)  The  third  step  is  the  payment  into  the  treasury  of 
the  charter  fee.  (Certified  check  payable  to  Treasurer  of 
Virginia,  can  be  inclosed  with  application,  direct  to  the  Com- 
mission, and  proper  certificate  and  receipt  will  be  secured.) 

(4)  The  presentation  to  the  commission  of  the  certificate 
and  the  receipt  of  the  Auditor  of  Public  Accounts,  for  the 
proper  charter  fee;  certified  check  for  $5.00,  payable  to  State 
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Copporation  Commission,  for  seal  tax  and  costs  in  this  office; 
another,  payable  to  Secretary  of  the  Commonwealth ;  and  still 
another,  payable  to  proper  court  clerk,  for  recordation  fees. 
The  conmiission  then  issues  an  order,  attached  to  the  certificate, 
constituting,  with  the  certificate,  the  charter  proper. 

(5)  The  charter  is  then  transmitted  to  the  Secretary  of 
the  Commonwealth  and  recorded  in  his  office. 

(6)  It  is  then  transmitted  by  the  Secretary  of  the  Com- 
monwealth, by  registered  mail  or  personal  messenger,  to  the 
clerk  of  the  proper  court  and  recorded  in  that  office. 

(7)  The  clerk  of  the  court  then  returns,  by  registered 
mail  or  personal  messenger,  the  original  papers  to  the  office  of 
the  Corporation  Commission,  in  which  they  are  preserved. 
(Code,  §§  3849-51,  and  Acts  1922,  amending  §  3851.) 

Thus  is  completed  the  creation  or  formation  of  a  cor- 
poration of  the  first  class. 

For  special  provisions  as  to  such  corporations,  see  Code, 
^  3852,  as  amended  by  Acts  1920,  p.  19 ;  §  385^,  and  §  3854, 
as  amended  by  Acts  1922. 

Second  Class.  How  charter  obtained  for  co-operative  as- 
sociation.— This  is  obtained  like  in  the  first  class,  by  five  or 
more  persons,  as  a  co-operative  association,  society,  company, 
or  exchange,  for  the  purpose  of  conducting  any  agricultural 
dairy,  mercantile,  merchandise,  brokerage,  manufacturing,  or 
mechanical  business  on  the  co-operative  plan ;  and  in  addition 
to  the  same  items  in  the  certificate,  ^^co-operative''  must  be  a 
part  of  the  name.  Code,  §  3855,  as  amended  by  Acts  1920,  p. 
568,  which  see  for  special  provisions.) 

Third  Class.  How  charter  obtained  for  railroad. — A  cor- 
poration of  the  third  class  (railroads)  is  created  in  similar 
manner  as  the  first  class,  by  not  less  than  seven  persons,  and 
the  certificate  is  called  ^^articles  of  association",  which  does  not 
require  the  certificate  of  the  judge,  and  they  need  not  be  re- 
corded in  the  clerk's  office.  The  items  of  the  articles  are  of 
course  somewhat  different.  (Code,  §  3856  and  §  3857,  as 
amended  by  Acts  1920,  p.  437.) 

For  special  provisions  as  to  such  corporations,  see  Code, 
§§  3858-64,  and  §§  3936-4019. 

Fourth  Class.  How  charter  obtained  for  public  service 
corporation  {other  than  railroad). — A  corporation  of  this  class 
is  created  like  one  of  the  third  class  both  being  public  service 
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corporations),  except  by  not  less  than  five  persons,  and  the 
items  of  the  articles  are  somewhat  different.  (Code,  §§ 
3866-6.)  \  \    > 

For  special  provisions  as  to  such  corporations,  see  Code, 
§§  3867-71,  §§  3882-3903  (generaUy) ;  §§  4020-1  (canal  com- 
panies) ;  §§  4022-6  (steamships  and  steamboats) ;  §§  4027-34 
(express  companies) ;  §§  4035-57  (telegraph  and  telephone 
companies) ;  §§  4058-73  (public  utility  companies — heat, 
power,  light,  electric  railway,  cold  storage,  viaduct,  conduit, 
bridge,  gas,  and  water  companies) ;  §§  4074-97  (turnpikes). 

Fifth  Class.  How  charter  obtained  for  non-stock  cor- 
poration.— Such  a  corporation  (but  not  a  church  or  religious 
denomination)  may  be  created  like  the  first  class,  by  three 
or  more  persons,  but  the  items  of  the  certificate  are  somewhat 
different,  and  the  judge  must  add  to  this  certificate,  ^^That 
the  persons  signing  and  acknowledging  it  are  of  good  moral 
character  and  suitable  and  proper  persons  to  be  incorporated 
for  the  purposes  set  forth  in  the  certificate  for  incorporation." 
(Code,  §§  3872-4,  and  Acts  1922,  amending  §§  3872-3.) 

For  special  provisions  as  to  such  corporations,  see  Code, 
§  3875,  as  amended  by  Acts  1918,  p.  177 ;  §§  3876-80,  and  Acts 
1922  amending  §§  3876,  3879. 

As  to  amendments  or  alterations  of  a  charter,  the  directors 
pass  a  resolution  for  that  purpose,  and  call  a  meeting  (by 
proper  notice)  of  stockholders  to  pass  on  it,  and  if  two-thirds 
vote  for  it,  it  passes.  The  action  is  certified  and  acknowl- 
edged; and  this  certificate,  with  receipt  for  any  fee  due  the 
State  (see  section  5,  sub-division  (5),  below),  is  presented  to 
the  State  Corporation  Commission.  If  granted,  the  certificate, 
with  this  order  thereon,  is  certified  to  the  Secretary  of  the 
Commonwealth  (and  to  the  proper  court  if  it  is  such  as  must 
be  recorded  there),  and  then  returned  to  the  commission. 
(Code,  §  3780,  as  amended  by  Acts  1920,  p.  489;  §  3875,  as 
amended  by  Acts  1918 ;  §  1776  (as  to  non-stock  companies) . 

But  the  charter  tax  must  be  paid  before  the  amendment 
is  ordered.     (Acts  1918,  p.  426,  amending  §  3835.) 

In  suits,  proof  ot  incorporation  is  not  necessary,  except 
where  it  is  denied  by  affidavit.     (Code,  §  6127.) 

§  S.    Costs  of  obtainiiig  a  charterd — 

(1)  General  statement  as  to  costs. — ^The  State  imposes  a 
charter  fee,  which  is  paid  directly  into  the  State  Treasury, 
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and  a  certificate,  showing  such  payment,  is  presented  to  the 
State  Corporation  Commission  at  the  same  time  the  certificate 
for  incorporation  or  articles  of  association  are  laid  before  it. 
The  charter  fees  depend  upon  the  character  of  the  business  to 
be  transacted  by  the  corporation. 

(2)  Feen  on  cluirter$  of  domestic  transportation  and 
tranmission  companies.— ''Every  domestice  corporation  au- 
thorized by  its  charter  to  exercise  the  powers  of  a  transpor- 
tation or  transmission  company,  (see  sec.  2,  above,)  or  to  own, 
lease,  construct,  maintain  and  operate  a  public  service  line  or 
road  of  any  kind,  upon  the  granting  or  extension  of  its  charter, 
shall  pay  a  fee  into  the  treasury  of  the  State  of  Virginia  to 
be  ascertained  and  fixed  as  follows:  For  a  company  whose 
maximum  capital  stock  isf 

Maximum  Capital  Fees 

$5,000  or  under  $     25 

Over    $5,000  to  $10,000   50 

"        10,000   to   25,000 75 

"        25,000  to  50,000 125 

"        50,000  to  100,000 200 

"        100,000  to  300,000 325 

"        300,000  to  600,000 450 

"        500,000  to  800,000 575 

"        80,000  to  1,000,000 750 

"        1,000,000  to  10,000,000 1,000 

''        10,000,000  to  20,000,000 1,250 

"        20,000,000  to  30,000,000 1,500 

"        30,000,000  to  40,000,000 1,750 

"        40,000,000  to  50,000,000 2,000 

"        50,000,000  to  60,000,000 2,250 

"        60,000,000  to  70,000,000 2,500 

"        70,000,000  to  80,000,000 2,750 

"        80,000,000  to  90,000,000 3,000 

''        90,000,000 5,000 

^^For  the  purpose  of  this  act  the  amount  to  which  the  com- 
pany is  authorized  by  the  terms  of  its  charter  to  increase  its 
capital  stock  shall  be  considered  its  maximum  capital  stock.'' 
(2  Code,  p.  3111,  §  37.) 

The  State  Corporation  Commission  will  grant  relief  from 
excessive  or  erroneous  charter  tax  or  fee  (Code,  §  3775). 

(3)  Fees  on  cJiarters  of  other  domestic  corporations. — 
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Every  domestic  corporation,  other  than  such  as  are  described 
in  the  last  preceding  section,  upon  the  granting  or  extension 
of  its  charter,  shall  pay  a  fee  into  the  treasury  of  the  State 
of  Virginia  to  be  ascertained  and  fixed  as  follows: 

For  a  company  whose  maximum  authorized  capital  stock 
is  $50,000  or  less,  $10;  for  a  company  whose  maxmiun  author- 
ized capital  stock  is  over  $50,000  and  less  than  $3,000,000 
twenty  cents  for  each  $1,000  or  fraction  thereof;  for  a  com- 
pany whose  maximum  authorized  capital  stock  is  $3,000,000 
or  more,  $600;  provided,  however,  that  building  fund  asso- 
ciations, mutual  insurance  companies  without  capital  stock, 
and  other  mutual  companies  not  organized  for  strictly  benevo- 
lent or  charitable  purposes,  shall  pay  twenty-five  dollars  only 
for  such  certificate  or  incorporation  or  charter  granted;  and 
provided  further,  that  no  fee  shall  be  imposed  on  corporations 
organized  for  religious,  benevolent  or  literary  purposes,  or 
to  conduct  a  purely  charitable  institution  or  institutions.  See 
note  under  (2),  above.     (2  Code,  p.  3112,  §  38.), 

(4)  Entrance  fees  on  foreign  corporations. — Every  for- 
eign corporation,  when  it  obtains  from  the  State  Corporation 
Commission  a  certificate  of  authority  to  do  business  in  this 
State,  shall  pay  an  entrance  fee  into  the  treasury  of  Vrginia, 
to  be  ascertained  and  fixed  as  follows : 

"For  a  company  whose  maximum  capital  stock  is  $50,000 
or  less,  $30 ;  for  a  company  whose  capital  stock  is  over  $50,000, 
and  not  to  exceed  $1,000,000  sixty  cents  for  each  $1,000  or 
fraction  thereof."  [For  over  $1,000,000  the  fees  are  the  same 
as  on  domestic  transportation  or  transmission  companies — see 
table  above.]  "Provided,  however,  that  foreign  corporations 
without  capital  stock  shall  pay  fifty  dollars  only  for  such  cer- 
tificate of  authority  to  do  business  in  this  State.  For  the 
purpose  of  this  act  the  amount  in  which  the  company  is  au- 
thorized by  the  terms  of  its  charter  to  increase  its  capital  stock 
shall  be  considered  its  maximum  capital  stock."  (2  Code,  p. 
3112,  §  38a.) 

(5)  Fees  on  charter  wh^n  amended  or  enlarged  or  capi- 
tal  stock  increased. — ^A  charter  heretofore  granted  or  issued 
under  the  law  of  this  State,  whereby  none  of  the  powers  of 
a  transportation  or  transmission  company,  or  other  public 
service  corporation,  were  conferred  upon  the  corporation  so 
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chartered,  shall  not  be  amended  so  as  to  add  to  the  powers 
and  privileges  originally  acquired  by  the  corporation  any 
of  the  powers,  rights  and  privileges  of  transportation  or 
transmisson  or  of  any  other  public  service  company. 

Upon  the  amendment  of  any  charter,  domestic  or  foreign, 
the  fee  to  be  charged  on  the  amended  charter  shall  be  an 
amount  equal  to  the  difference  between  the  amount  already 
paid  on  the  original  charter  and  the  amount  required  by  this 
act  to  be  paid  on  the  maximum  amount  provided  for  in  such 
amendment;  and  upon  the  amendment  or  extension  of  any 
charter,  domestic  or  foreign,  if  no  fee  was  paid  to  this  State 
on  the  original  charter,  the  amount  to  be  paid  shall  be  the 
same  as  would  have  to  be  paid  on  an  original  charter. 

Upon  the  amendment  or  extension  of  a  charter  of  a  trans- 
portation or  transmission  company,  or  any  other  public  ser- 
vice company,  in  the  event  that  the  charter  fee  paid  on  the 
original  charter  and  any  prior  amendments  shall  be  less  than 
the  amount  of  charter  fee  required  to  be  paid  on  an  original 
charter  of  that  character  by  the  terms  of  this  act,  then  a  char- 
ter fee  shall  be  paid  on  the  amended  charter  equal  in  amount 
to  the  difference  between  the  charter  fee  already  paid  on  the 
original  charter  and  any  prior  amendments  thereof,  and  the 
amount  required  by  this  act  to  be  paid  on  the  maximum 
amount  of  authorized  capital  stock  provided  for  in  the  charter 
of  said  corporation  at  the  time  of  such  amendment.  Upon  the 
merger  or  consolidation  of  two  or  more  corporations  in  the 
manner  provided  for  by  the  laws  of  this  State,  whenever  one 
of  the  corporations  so  merging  or  consolidating  is  a  foreign 
corporation,  then  a  charter  fee  shall  be  paid,  as  provided  for 
in  this  act,  upon  the  amount  of  capital  stock  proposed  to  be 
issued  by  the  new  or  consolidated  corporation  taken  as  the 
maximum  capital  stock  for  the  purpose  of  estimating  said 
charter  fee.  See  note  under  (2)  above.  (2  Code,  p.  3113, 
§  89.) 

(6)  How  fees  paid  by  foreign  corporations;  no  right  to 
conduct  htmness  until  paid. — ^The  fees  hereinbefore  required 
to  be  paid  by  corporations  organized  under  the  laws  of  a  juris- 
diction beyond  this  State,  and  proposing  to  transact  business 
in  this  State,  shall  be  paid  direct  into  the  treasury  of  the 
State,  whereupon  the  State  Corporation  Commission  may  issue 
a  certificate  authorizing  the  said  corporation  to  transact  such 
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business  and  conduct  operations  of  a  character  to  be  described 
in  said  certificate  within  this  State;  but  the  said  corporation 
shall  not  have  the  right  to  transact  business  or  conduct  opera- 
tions of  any  character  in  this  State  until  said  fees  have  been 
paid,  and  said  certificates  been  duly  issued.  Nothing  contained 
in  this  section  or  the  three  preceding  sections,  shall  be  construed 
to  impose  a  fee  for  a  charter,  or  for  authority  to  transact  busi- 
ness  in  this  State,  upon  any  company  which  has  already  paid 
the  fee  or  tax  heretofore  imposed  by  law  upon  its  charter,  or 
for  authority  to  transact  business  in  this  State ;  but  this  pro- 
vision shall  not  be  construed  to  exempt  any  amendment  or  ex- 
tension of  any  such  charter  or  of  such  authority  to  transact 
business  in  this  State  from  the  fees  imposed  by  the  sections 
hereinabove  mentioned,  or  either  of  them.  And  the  clerk  of 
the  State  Corporation  Commission  shall,  along  with  the  order 
of  the  Commission  in  the  premises,  record  said  certificate,  and 
the  certificate  of  the  auditor  of  public  accounts  as  to  the  pay- 
ment of  such  fees  in  a  proper  book  to  be  kept  by  said  clerk  for 
the  purpose.     (2  Code,  p.  3113,  §  40.) 

(7)  Clerical  fees  that  must  he  paid  on  fling  certificate 
of  incorporation^  etc. — ^The  State  Corporation  Commission  in- 
structs that  applications  for  charters  should  be  accompanied 
by  separate  certified  checks  or  hank  drafts^  postal  notes  or 
money  orders  drawn  to  the  order  of  the  respective  departments 
as  follows: 

1st.  Certificate  of  Auditor  of  Public  Accounts  showing 
payment  into  treasury  of  proper  charter  fee,  as  provided  for 
in  sections  37  or  38  of  tax  law.  (In  lieu  of  this  certificate,  a 
certified  check  or  bank  draft,  drawn  to  the  order  of  the 
Treasurer  of  Virginia,  can  be  enclosed). 

2d.  To  State  Corporation  Conmiission,  for  tax  on  its 
seal  and  cost  of  entering,  issuing  and  certifying $5.00. 

3d.    To  Secretary  of  the  Commonwealth,  for  amount  of 
his  recording  fee,  in  accordance  with  the  following  specifica- 
tions: 
For  recording  charter,  including  order  of  State  Corporation 

Commission,  and  certifying  same,  never  less  than $3.00 

This  is  the  minimum  fee  for  any  charter,  or  amendment  of 

two  pages  or  less,  and  for  each  additional  page  (exceeding 

two)   of  application 50  cent& 

4th.    To  Clerk  of  Court  for  same  amount  for  his  record- 
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ing  fee,  as  is  provided  for  Secretary  of  Commonwealth,  ex- 
cept that  articles  of  association  of  public  service  corporations 
(see  section  2,  above),  are  only  required  to  be  recorded  in 
the  office  of  the  Secretary  of  the  Commonwealth;  therefore, 
no  court  clerk  is  entitled  to  a  fee  on  articles  of  association. 
(If  in  doubt  as  to  the  proper  court  in  which  to  be  recorded, 
make  check  payable  to  State  Corporation  Commission  and  it 
will  be  endorsed  to  proper  party.) 

(8)  Annual  registration  fee. — ^''Every  domestic  cor- 
poration, other  than  a  purely  charitable  institution,  and  every 
foreign  corporation  doing,  or  authorized  to  do,  business  in 
this  State,  whose  maximum  capital  stock  is  fifteen  thousand 
dollars,  or  under,  and  every  such  corporation  organized  on  a 
mutual  basis  or  without  capital  stock,  shall  pay  into  the  treas- 
ury of  the  State  on  or  before  the  first  day  of  March,  in  each 
and  every  year,  an  annual  registration  fee  of  five  dollars;  a 
corporation  whose  maximum  capital  stock  is  over  fifteen  thou- 
sand dollars,  and  does  not  exceed  fifty  thousand  dollars,  shall 
pay  an  annual  registration  fee  of  ten  dollars;  a  corporation 
whose  maximum  capital  stock  is  over  fifty  thousand  and  does 
not  exceed  one  hundred  thousand  dollars,  shall  pay  an  annual 
registration  fee  of  fifteen  dollars;  a  corporation  whose  maxi- 
mum capital  stock  is  over  one  hundred  thousand  dollars,  and 
does  not  exceed  three  hundred  thousand  dollars,  shall  pay  an 
annual  registration  fee  of  twenty  dollars;  and  a  corporation 
whose  maximum  capital  stock  exceeds  three  hundred  thousand 
dollars  shall  pay  an  annual  registration  fee  of  twenty-five 
dollars;  said  annual  registration  fee  shall  be  irrespectve  of 
any  specific  license  tax  or  other  tax  or  fee  imposed  by  law  upon 
said  corporation  for  the  privilege  of  carrying  on  its  business 
in  this  State,  or  upon  its  franchise,  property  or  receipts. 

^^The  State  Corporation  Commission  shall  ascertain  from 
its  record  the  amount  of  the  authorized  maximum  capital 
stock  of  each  of  said  corporations,  as  of  the  first  day  of  Janu- 
ary of  each  year,  and  shall  assess  against  each  such  corpora- 
tion the  registration  fee  herein  imposed,  and  a  certified  copy 
of  the  assessment,  when  made,  shall  be  forwarded  by  the  clerk 
of  the  State  Corporation  Commission,  before  the  fifteenth  day 
of  February,  to  the  auditor  of  public  accounts,  and  to  each 
such  corporation. 

"The  State  Corporation  Commission  may  require  every 
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domestic  and  foreign  corporation,  in  the  month  of  January, 
in  each  year,  and  within  such  time  as  it  may  prescribe,  to 
make  to  the  commission,  on  forms  prescribed  by  it,  such  report 
of  the  status,  business,  and  condition  of  each  such  corporation 
as  the  commission  may  call  for. 

"The  failure  of  any  corporation  for  two  successive  years 
to  pay  its  annual  registration  fee,  or  to  make  such  report, 
shall,  when  such  failure  shall  have  continued  for  ninety  days 
after  the  expiration  of  such  two  years,  operate,  without  fur- 
ther proceedings,  as  a  revocation  and  annulment  of  the  charter 
of  such  corporation,  if  it  be  a  domestic  corporation,  or  if  its 
certificate  of  authority  to  do  business  in  this  State,  if  it  be  a 
foreign  corporation,  and  the  State  Corporation  Commission 
shall  publish  the  fact  or  such  revocation  or  annulment  once  a 
week  for  four  consecutive  weeks  in  a  daily  newspaper  pub- 
lished in  the  city  of  Richmond,  Virginia. 

"The .failure  of  any  corporation  to  pay  its  annual  regis- 
tration fee  for  any  single  year  shall,  when  such  failure  shall 
have  continued  for  ninety  days  after  the  same  has  been  as- 
sessed, subject  such  corporation  to  a  fine  of  not  less  than 
double  the  amount  of  such  assessment,  to  be  imposed  and  judg- 
ment entered  therefor  by  the  Corporation  Commission.'' 
(2  Code,  p.  3114,  §  41,  as  amended  by  Acts  1922.) 

Any  such  corporation  which  shall  fail  to  make  the  report 
hereinbefore  required,  within  the  prescribed  time,  shall  be  liable 
to  a  fine  of  not  less  than  twenty-five  nor  more  than  one  hundred 
dollars  for  each  offense  and  each  period  of  thirty  days  wherein 
such  company  may  be  in  such  default  in  making  such  report 
shall  constitute  a  distinct  and  separate  offense.  The  said  fine 
to  be  imposed  and  judgment  entered  therefor  by  the  State  Cor- 
poration Commission,  after  thirty  days'  notice  to  any  such 
defaulting  corporation  to  appear  before  the  said  commission 
and  to  show  cause,  if  any,  against  the  imposition  of  such  fine, 
subject  to  appeal  to  the  Supreme  Court  of  Appeals  of  Vir- 
ginia.    (2  Code,  p.  3114,  §  42.) 

(9)  Armtud  State  franchise  tax. — Every  corporation, 
joint  stock  company  or  association,  organized  or  formed  under, 
by  or  pursuant  to  law  in  this  State,  except  railway,  canal, 
light,  heat  and  power  companies,  gas  and  water  companies, 
insurance,  banking  and  security  companies,  telephone  com- 
panies, having  an  authorized  maximum  capital  stock  of  five 
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thousand  dollars  or  less,  cemetery,  religious  and  charitable  as- 
sociations, shall,  in  addition  to  the  charter  fee,  tax  on  property, 
and  income  or  receipts  and  license  tax,  and  the  registration  fee 
prescribed  by  law,  pay  into  the  treasury  of  the  State  on  or 
before  the  first  day  of  March  of  each  and  every  year,  an  annual 
State  franchise  tax  to  be  assessed  by  the  State  Corporation 
Commission. 

^^The  amount  of  such  franchise  tax  shall  be  as  follows : 
Where  the  maximum  capital  stock  is  $25,000  and  under,  $10; 
over  $25,000  and  not  in  excess  of  $50,000,  $20;  over  $50,000, 
and  not  in  excess  of  $100,000,  $40;  over  $100,000  and  not  in 
excess  of  $300,000,  $60;  over  $300,000,  and  not  in  excess  of 
$500,000,  $100;  over  $500,000,  and  not  in  excess  of  $1,000,000, 
$200;  and  for  all  in  excess  of  $1,000,000  an  additional  sum  of 
$10  for  each  $100,000  or  fraction  thereof  in  excess  of  $1,000,000. 

^'The  State  Corporation  Commission  shall  ascertain  the 
amount  of  the  authorized  maximum  capital  stock  of-  each  such 
corporation,  company  or  association  as  of  the  first  day  of 
January  in  each  year,  and  shall  assess  against  each  such  cor- 
poration, company  or  association  the  State  franchise  tax  herein 
fmposedjand  a  certified  copy  of  such  assessment,  .hen  made, 
shall  be  forwarded  by  the  clerk  of  the  State  Corporation  Com- 
mission before  the  fifteenth  day  of  February  to  the  auditor  of 
public  accounts  and  to  the  president  or  other  proper  officer  of 
every  such  corporation,  company  or  association. 

"Any  such  corporation,  company  or  association  failing  to 
pay  said  tax  into  the  State  treasury  within  the  time  prescribed 
shall  incur  a  penalty  thereon  of  five  per  centum  and  interest 
at  the  rate  of  six  per  centum  per  annum  on  the  total  amount 
of  tax  and  penalty  from  the  date  when  the  same  was  due  imtil 
paid,  which  shall  be  added  to  the  amount  of  said  tax  and  fail- 
ure for  two  successive  years  to  pay  said  tax,  when  such  failure 
shall  have  continued  for  ninety  days  after  the  expiration  of 
such  two  years,  shall  operate  without  further  proceedings  as 
a  revocation  and  annulment  of  the  charter  of  such  corporation 
and  the  State  Corporation  Commission  shall  publish  the  fact 
of  such  revocation  and  annulment  once  a  week  for  four  con- 
secutive weeks  in  a  daily  newspaper  published  in  the  city  of 
Richmond,  Virginia.  (2  Code,  p.  8115,  §  43,  as  amended  by 
Acts  1922.) 

For  annual  franchise  tax  on  insurance  companies,  see 
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Code,  p.  3093,  §  23;  on  railway  and  canal  corporations,  see 
§  28;  on  express  companies,  see  §  31;  on  telegraph  and  tele- 
phone companies,  see  §  36,  as  amended  by  Acts  1919,  p.  69; 
building  and  loan  associations  are  exempt  from  franchise  tax. 
(§4168  of  Code). 

§  S.    First  meeting  of  subscribers  for  organizatioii. — 

(1)  Items  of  business. — After  the  certificate  of  incor- 
poration has  been  lodged  with  the  Secretary  of  the  Common- 
wealth, and  more  usually  after  the  certificate  of  incorporation 
has  been  certified  to  and  recorded  by  the  clerk  of  the  proper 
court,  a  meeting  of  the  subscribers  to  the  capital  stock  of  the 
corporation  should  be  held  at  the  principal  office  of  the  com- 
pany in  Virginia,  and  the  preliminary  formal  organization  of 
the  company  effected. 

The  common  practice  is  for  the  subscribers  to  sign  a 
written  waiver  of  notice  fixing  the  time  and  place  of  the  meet- 
ing. 

A  certified  copy  of  the  certificate  of  incorporation  should 
be  presented,  and  it  is  usual  to  enter  it  at  length  in  the  min- 
utes. 

The  by-laws  should  be  adopted  section  by  section,  and 
these  also  should  be  entered  at  length  in  the  minutes. 

The  law  provides  (Code,  §  3850)  that  the  officers  and 
directors  mentioned  in  the  certificate  of  incorporation  shall 
continue  in  office,  for  a  year,  unless  sooner  removed  by  the 
stockholders.  Even  when  it  is  not  desired  to  make  'any 
change  in  the  officers  and  directors,  it  is  usual  to  formally 
elect  the  directors  and  make  it  a  matter  of  record  in  the 
minutes. 

It  is  sometimes  well  to  authorize  the  issue  of  the  maxi- 
mum amount  of  the  capital  stock  as  set  out  in  the  certificate 
of  incorporation.  This  can  be  done  by  a  resolution  at  this 
time  and  avoid  the  necessity  of  calling  another  stockholders^ 
meeting,  leaving  it  within  the  power  of  the  board  of  directors, 
at  their  discretion,  to  issue  the  additional  stock. 

A  resolution  authorizing  the  directors  to  assess  the  stock 
in  accordance  with  the  terms  of  the  stock  subscription  should 
be  passed. 

In  case  the  company  is  formed  for  the  purpose  of  taking 
over  an  existing  business  or  purchasing  certain  property  the 
stockholders  should  authorize  the  directors  to  take  over  and 
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purchase  the  business  or  property  and  pay  for  it  in  stock  of  the 
company,  or  partly  in  stock  and  partly  in  cash  or  obligations  of 
the  company,  as  the  circumstances  of  the  case  may  require. 

The  design  of  the  seal  of  the  company  should  be  adopted 
and  the  form  of  the  stock  certificate  should  also  be  passed 
upon  and  approved  and  entered  at  length  in  the  minutes. 

A  direction  should  be  placed  upon  the  record  that  the 
secretary  forthwith  file  with  the  clerk  of  the  proper  court  the 
list  required  by  section  3854,  of  the  Code. 

There  is  no  necessity  for  any  fixed  number  of  subscribers 
present  in  person  at  this  meeting;  it  is  legal,  and  not  unusual, 
for  all,  or  nearly  all,  the  subscribers  to  attend  by  proxy.  (Wil- 
liams' Corp.  Laws  of  Va.,  p.  217;  Dill's  Notes,  p.  163.) 

(2)  Items  for  the  by-laws. — The  Stockholders  have 
power  to  make  by-laws,  ordinances  and  regulations  not  con- 
trary to  law;  but  the  corporation  may  in  the  certificate  or 
articles  of  incorporation  or  by  a  resolution  of  its  stockholders, 
confer  this  power  upon  the  directors,  which  the  stockholders 
may  alter  or  repeal,  (Code,  §§  3777,  3787.) 

The  following  matters  should  be  provided  for  in  the  by- 
laws : 

(1)  Provisions  for  fixing  and  altering  the  Aumber  of 
directors,  unless  these  matters  are  provided  for  in  the  certi- 
ficate or  articles  of  incorporation  (Code,  §  3777). 

(2)  Fixing  the  term  of  office  of  the  officers  and  directors, 
unless  provided  for  in  the  certificate  or  articles  (§  3777). 

(3)  Greneral  provisions  for  the  goverimient  of  all  under 
the  authority  of  the  corporation  (§  8777). 

(4)  General  provisions  for  the  management  of  the  es- 
tates, and  the  due  and  orderly  regulation  of  the  affairs  of  the 
corporation  (§  3777). 

(5)  Provision  for  active  and  honorary  members  of  non- 
stock corporations  (§  3879). 

(6)  Provision  for  an  executive  committee  (§  3853). 

(7)  The  time  for  the  annual  meeting  of  stockholders, 
unless  provision  therefor  has  been  made  in  the  certificate  of 
incorporation  (§  3786). 

(8)  Limitations,  if  any,  upon  the  officers  and  directors 
(§3789). 

(9)  Provision  as  to  election  of  president  (§  3789). 
(10)    The  manner  of  transferring  stock  (§§  3794,  3797) 
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(11)  The  manner  of  calling  and  conducting  meetings, 
what  notice  thereof  shall  be  given,  and  in  what  manner 
(§  3796). 

(12)  What  number  of  shares  shall  entitle  the  stockholder 
to  one,  or  more  votes  (§  8796.)  In  the  absence  of  any  such 
provision  the  matter  is  fixed  by  law  (§  3799). 

No  form  of  by-laws  can  be  given  which  may  be  safely 
followed  under  all  circumstances.  The  by-laws  are  a  supple- 
ment to  the  certificate  of  incorporation  and  should  follow  and 
complete  the  scheme  of  organization  laid  therein,  especially 
with  reference  to  the  government  of  the  internal  affairs  of  the 
company.  As  the  former  requires  the  services  of  skilled  coun- 
sel, so  the  latter  requires  like  assistance,  and  no  ready-made 
form  of  by-laws  would  without  modification,  be  valuable  for 
general  use.  The  sections  pertaining  to  the  business  manage- 
ment of  the  company  are  specially  susceptible  of  changes  to 
meet  the  requirements  of  each  case.  (Williams'  Corp.  Laws 
of  Va.,  p.  210.)  For  a  suggestive  set  of  by-laws,  see  No.  13, 
under  section  17,  below. 

§  7.  First  meeting  of  directors. — ^The  meeting  of  the 
directors  need  not  be  held  in  Virginia  (Code,  §  8784).  It 
may  be  held  at  any  place  fixed  upon  and  agreed  to  by  the 
directors  as  evidenced  by  a  waiver  signed  by  them  aU,  fixing 
the  time,  place  and  object  of  the  meeting,  unless,  of  course, 
the  time  and  place  of  such  meeting  has  been  fixed  by  the  stock- 
holders, which  is  usually  the  case. 

The  minutes  of  the  stockholders'  meeting  should  be  read 
and  the  recommendations  therein,  if  any,  acted  upon. 

The  law  provides  that  the  officers  and  directors  mentioned 
in  the  certificate  of  incorporation  shall  continue  in  officer  for 
a  year  unless  sooner  removed  by  the  shareholders;  but  it  is 
usual  for  the  directors  at  their  first  meeting  to  formally  elect 
the  officers  and  make  it  a  matter  of  record  on  the  minutes. 
The  board  should  therefore  proceed  to  the  election  of  officers, 
except  the  president  in  cases  where  the  by-laws  do  not  other- 
wise provide. 

The  treasurer  should  give  a  bond,  the  form,  the  amount 
and  the  sureties  or  surety  being  passed  upon  and  approved 
by  the  board. 

If  the  by-laws  provide  for  an  executive  conmuttee,  the 
members  should  be  appointed. 
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The  secretary  should  be  given  authority  to  procure  the 
corporate  books,  etc. 

A  resolution  should  be  placed  upon  the  records  in  the 
form  required  by  the  bank  with  which  the  company  is  to  de- 
posit, authorizing  the  treasurer  to  open  a  bank  account  with 
the  bank  and  designating  the  manner  in  which  checks  and 
drafts  shall  be  signed,  whether  by  one  officer  or  more.  A  cer- 
tified copy  of  the  resolution  should  be  filed  with  the  bank. 

If  allowed  by  the  by-laws,  the  directors  should  pass  a 
resolution  with  regard  to  the  office  of  the  company  outside  of 
the  State  of  Virginia,  and,  if  desired,  should  authorize  meet- 
ings of  the  board  to  be  held  at  the  office  out  of  the  State. 

If  all  the  officers  and  directors  are  non-residents  of  the 
county  or  corporation  in  which  the  principal  office  of  the  com- 
pany is  located,  the  proper  officer  should  be  directed  to  file  with 
the  clerk  of  the  proper  court  the  power  of  attorney  required 
by  section  3854  of  the  Code. 

Also  a  direction  should  be  placed  upon  the  record  direct- 
ing the  proper  officer  to  file  with  the  State  Corporation  Com- 
mission the  report  required  by  section  3820  of  the  Code. 

If  the  corporation  is  to  do  business  in  any  state  requiring 
a  certificate  or  statement  to  be  filed,  authority  shouud  be  given 
to  the  proper  officers  to  execute  such  certificate  in  conformity 
with  the  laws  of  such  state. 

A  formal  resolution  is  usual  directing  the  officers  in  ac- 
cordance with  the  resolution  of  the  stockholders  to  call  the 
assessment  of  stock  in  accordance  with  the  subscription  agree- 
ment, and  also  directing  the  proper  officers  of  the  company  to 
complete  the  purchase  of  the  property,  if  any,  specified  in  the 
minutes  of  the  stockholders'  meeting,  and  to  issue  stock  there- 
for, bearing  in  mind,  of  course,  the  statement  that  must  first 
be  filed  with  the  State  Corporation  Commission  under  section 
3780  of  the  Code.  An  agreement  of  sale  should  also  be  pre- 
sented, approved  and  ordered  to  be  executed  in  behalf  of  the 
company.  Care  should  be  taken  in  the  resolution  to  recite 
that  the  directors  have  passed  upon  the  value  of  the  property 
and  that  in  their  judgment  it  is  of  the  value  placed  upon  it 
and  for  which  the  stock  is  to  be  issued. 

If  the  company  is  organized  for  the  purpose  of  taking  over 
an  existing  business,  it  is  usual  to  send  out  a  circular  inform- 
ing the  customers,  and  sometimes  a  notice  is  published  in  a 


CORPORATIONS  495 

newspaper  mentioning  the  change  of  the  firm  into  a  corpora- 
tion, with  the  statement  that  all  the  shares  are  taken  up  by  the 
copartners,  or  otherwise,  in  accordance  with  the  facts.       , 

Any  bills  which  have  been  paid  or  are  to  be  paid  should 
be  passed  and  audited. 

These  are  the  formal  provisions,  and  any  further  or  other 
provisions  or  special  matters  should  be  inserted  at  length. 
(Williams'  Corp.  Laws  of  Va.,  p.  216;  Dill's  Notes,  p.  164.) 

The  directors  may  if  authorized  by  the  stockholders  or 
by  law,  designate  two  or  more  of  their  members  as  an  executive 
committee  (Code,  §  3853). 

§  8.  General  provisions  as  to  corporations. — See  chapter 
147,  sections  3776-3848  of  the  Code,  and  Acts  1918,  p.  426, 
amending  §  3835,  and  Acts  1920,  pp.  594,  565,  amending  §§ 
3846,  3847,  respectively,  and  Acts  1922,  amending  §§  3777, 
3780-1,  3786,  3788,  3810,  3820,  3822,  giving  fully  general  pro- 
visions applying  to  all  corporations.  Also  see  sections  2881- 
3903  (and  Acts  1920,  p.  411,  amending  §3885  and  Acts  1920, 
p.  20,  amending  §  3897),  for  general  provisions  applying  to 
public  service  corporations  (for  what  are,  see  section  2,  above). 

For  the  supervision  of  the  State  Corporation  Commission 
over  corporations,  see  State  Corporation  Comimssion, 

§  9.  Public  service  corporations. — For  what  are,  see  sec- 
tion 2,  above.  For  how  charter  obtained,  see  section  4,  classes 
(3)  and  (4),  above;  costs  and  annual  fees  and  organization 
meetings,  see  sections  5  to  7,  above;  general  provisions,  see  sec- 
tion 8,  above. 

There  are  special  chapters  in  the  Code  as  to  the  following 
public  service  corporations : 

(1)  Transportation  companies  generally. — For  what 
these  include  see  section  2,  above.  For  these  companies  gen- 
erally, see  Code,  §§  3904-35,  and  Acts  1920,  pp.  234,  20,  amend- 
ing,  respectively  §§  3905,  3935 ;  and  Acts  1922,  amending  §§ 
3918,  3922-3.  For  special  provisions  as  the  diflPerent  trans- 
portation companies,  see  §§  3936-4019  (as  to  railroads);  §§ 
4020-1  (as  to  canal  companies) ;  §§  4022-6)  as  to  steamboats 
and  steamships) ;  §§  4027-34* (as  to  express  companies).  Also 
see  titles  Canals  and  Canal  Companies^  Express  Compam/  and 
Railroads  and  Railroad  Companies. 

(2)  Traafhsportation  Companies  as  Com/mon  Carriers. — 
For  transportation  companies  as  common  carriers  of  goods, 
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live  stock,  and  passengers,  see  the  subject  rather  extensively 
treated  under  title  Common  Carrier. 

(3)  Transmission  Companies, — ^These  include  telegraph 
and  telephone  companies.  See  Telegraph  and  Telephone  Com^ 
parues, 

(4)  Public  Utility  Companies. — ^These  are  heat,  power, 
light,  electric  railway,  cold  storage,  viaduct,  conduit,  bridge, 
gas,  and  water  companies,  which  are  specially  declared  to  be 
public  service  corporations,  and  as  such,  subject  to  the  control 
of  the  State  Corporation  Commission.  (Code,  §§  4035,  4040)  ; 
and  they  are  subject  to  the  same  provisions  as  telegraph  and 
telephone  companies,  and  ^^public  utility^'  companies  are  made 
as  to  occupation  of  roads,  streets,  etc.  (Code,  §§  4058,  4061), 
to  include  telephone  companies  (Code,  §  4067,  as  amended  by 
Acts  1922).  Special  provisions  are  made  for  laying  a  pipe  or 
conduit,  getting  the  consent  of  boards  of  supervisors  and  turn- 
pike companies  contracting  for  rights  of  way,  etc.,  with  provi- 
sions for  condemning  the  land  and  compensation  therefor,  in 
case  the  owner  and  the  company  cannot  agree  (Code,  §§  4059- 
68).  ^        . 

Every  public  utility  company  must  file  a  schedule  of  rates 
and  changes,  open  to  public  inspection,  with  the  State  Cor- 
poration Conmiission  (Code,  §  4065)  ;  and  they  are  required  to 
furnish  reasonably  adequate  services  and  facilities  (§§  4066, 
4068),  and  to  this  end  tests  and  equipment  may  be  provided 
by  the  State  Corporation  Commission,  to  whom  the  company 
must  report  such  facts  as  the  commission  may  ask  (§§  4069-70) . 

If  the  commission,  upon  investigation,  finds  the  rates, 
tolls,  charges,  schedules,  or  joint  rates,  to  be  unreasonable, 
insufficient,  or  unjustly  discriminatory,,  or  to  be  preferential 
or  otherwise  in  violation  of  law,  it  has  power  to  fix,  and  order 
substituted  therefor  such  rates,  tolls,  charges,  and  schedules 
as  shall  be  just  and  reasonable  (§  4071) ;  and  the  commission 
may  make  such  change  in  the  regulations,  measurements,  pro- 
ceeds, services,  and  acts  as  mjiy  be  just  and  reasonable  (§  4072) . 
These  remedies  are  in  addition  to  any  existing  remedies  at 
common  law  in  equity,  or  by  statute  (§  4073).  See  Public 
Utility  Companies. 

§  10.  Foreign  corpormtioiia. — ^No  foreign  public  service 
corporation  is  allowed  to  do  business  here,  except  one  (as,  a 
railroad,  telegraph,  telephone,  canal,  or  steamboat  company) 
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whose  line  or  route  extends  across  the  State  boundary,  and 
those  public  service  corporations  already  operating  in  the 
State  when  the  Constitution  was  adopted  (1902),  which  must 
be  incorporated  here  if  it  would  exercise  any  additional  fran- 
chise or  right;  and  such  corporation  is  not  permitted  to  do 
anything  not  allowed  to  a  domestic  corporation,  or  given 
any  special  privileges;  but  the  legislature  may,  if  it  sees  fit, 
discriminate  against  any  foreign  corporation.  (Va.  Const.,  § 
163.)  And  a  foreign  corporation  is  not  permitted  to  conduct 
their  business  so  as  to  infringe  the  equal  rights  of  individuals 
or  the  general  well  being  of  the  State.     (Va.  Const.,  §  159.) 

Their  name  must  not  conflict  with  that  of  a  domestic  cor- 
poration (Acts  1918,  p.  401.) 

(1)  Foreign  manufacturing  and  mining  corporations. — 
Such  corporations  may  operate  in  this  State  according  to 
their  charters  or  articles  of  incorporation,  but  cannot  acquire 
over  10,000  acres  of  land  in  any  one  county  over  what  they 
own  when  the  Code  takes  effect  (January  13,  1920).  (Code, 
§  3844.) 

(2)  Wfuit  foreign  corporation  must  do  "before  transact- 
ing business  here, — Every  corporation  doing  business  in  this 
State  must  have  and  keep  an  office  here  for  the  payment  of 
claims  of  residents,  but  a  foreign  corporation  which  deposits 
bonds  here  for  the  protection  of  its  Virginia  patrons,  need  not 
maintain  such  an  office ;  and  every  foreign  corporation,  before 
doing  business  here,  must  present  to  the  State  Corporation 
Commission,  a  power  of  attorney,  executed  in  duplicate,  ap- 
pointing the  Secretary  of  the  Commonwealth  its  agent,  upon 
whom  all  lawful  process  shall  be  served,  and  who  may  enter 
an  appearance  in  its  behalf;  two  duly  authenticated  copies  of 
its  charter;  and  the  certificate  of  the  Auditor  of  Public  Ac- 
counts of  the  payment  of  the  charter  or  entrance  fee  (see  sec- 
tion 6,  (4),  above).  Thereupon,  the  commission  issues  a  cer- 
tificate of  authority  or  license  to  do  business  in  this  State.  If 
it  acts  without  such  certificate,  it  is  subject  to  a  fine  of  from 
$10  to  $1,000.  Such  corporation  may  cease  to  do  business  here 
by  surrendering  the  certificate  to  the  Commissioner,  or  if  lost 
by  filing  an  affidavit  of  the  fact,  and  paying  all  taxes,  fees, 
and  charges  due  the  State.  (Code,  §§  3844,  3847,  as  amended 
by  Acts  1920,  p.  665;  §  3848.) 
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Same  provigions  are  made  as  to  foreign  telegraph  and 
telephone  companies  (§  4036). 

Similar  provisions  are  made  as  to  license  for  a  foreign 
insurance  company;  but  the  Commissioner  of  Insurance  issues 
the  license,  and  the  Secretary  of  the  Commonwealth  is  ap- 
pointed its  agent  by  a  resolution  of  its  board  of  directors. 
(§§  4176-81;  and  Acts  1920,  p.  22,  amending  §  4180;  §§4207-9, 
4272).  For  conditions  on  which  such  license  may  be  renewed, 
see  Code,  §  4226.  Foreign  insurance  companies  are  not  to  do 
business  in  Virginia  except  through  resident  agents  (§§ 
4222-5).  '  r  .         . 

A  foreign  express  company  is  required  to  appoint  the 
Secretary  of  the  Conmionwealth  its  agent  and  to  deposit  bonds 
(§§  4027-80). 

A  foreign  railroad  company  doing  business  here  is  re- 
quired to  be  chartered  in  this  State  (§  3955). 

A  foreign  bank  (not  chartered  under  Federal  authority) 
cannot  do  business  in  this  State  (§  4130). 

For  how  and  when  a  foreign  builcUng  and  loan  associa- 
tion may  do  business  in  Virginia  see  Code,  §§  4158-66. 

A  foreign  corporation  made  domestic  ^'for  all  purposes'' 
is  not  liable  to  attachment  as  a  foreign  corporation ;  yet  may 
still  remove  a  suit  to  the  Federal  Court  (Lile's  notes,  188; 
Va.  Const.,  §  163;  32  Grat.  445;  110  Va.  369). 

(3)  Entrance  fee  on  foreign  corporations. — See  section 
6,  (4),  above. 

(4)  Where  suits  and  attachments  brought  against  a 
foreign  corporation. — ^An  action,  suit,  or  attachment  against 
a  foreign  corporation  is  brought  in  the  county  or  city  ^^wherein 
its  statutory  agent  resides  (Richmond  city)  or  it  has  estate 
or  debts  owing  to  it;"  or  ^Vherein  the  cause  of  action,  or  any 
part  thereof,  arose."     (Code,  §§  6049-50,  6381.) 

In  the  case  of  quo  warra?Uo  proceedings,  they  are  brought 
in  the  court  of  the  county  or  city  wherein  its  principal  office 
is,  or  its  president  or  other  chief  officer,  or  one  of  the  de- 
fendants, resides;  or,  in  the  absence  of  these,  in  the  circuit 
court  of  the  g^ty  of  Bichmond.     (Code,  §  6052.) 

An  attachment  lies  against  a  foreign  corporation  having 
estate  or  debts  owing  to  it  in  the  county  or  city  where  it  issues, 
but  only  where  the  claim  is  due,  or  where  some  other  ground 
is  joined.     (Code,  §§  6378-9.) 
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(5)  On  whom  and  how  process  or  notice  served  on  for- 
eign  corporation.— Ew^vy  foreign  corporation  or  foreign  fra- 
temal  benefit  societ][  doing  business  in  this  State  must  by 
power  of  attorney  (resolution  of  board  of  directors,  in  case 
of  insurance  companies)  appoint  the  Secretary  of  the  Com- 
monwealth its  agent,  upon  whom  (or  the  person  in  charge  in 
his  absence)  shall  be  served  (in  duplicate  and  at  least  10  days 
before  judgment)  all  lawful  process  or  notice,  and  the  secre- 
tary may  enter  appearance  for  it.  He  must  mail  a  copy  of 
the  process  or  notice  to  the  company  or  society,  or,  where 
created  in  a  foreign  country,  to  its  resident  manager  (if  any) 
here.  He  collects  from  the  plaintiff  $2.50  for  the  first  copy 
and  50  cents  for  every  other,  which  is  taxed  as  costs  in  the  suit. 
(Code,  §§  3845-6;  Acts  1920,  p.  594,  amending  §  3846;  §  4207.) 
A  process  or  notice  must  be  served  on  the  statutory  agent  of  a 
foreign  corporation;  but  if  none,  then  on  any  other  agent 
of  the  corporation  in  the  county  or  city  in  which  he  resides 
or  in  which  his  place  of  business  is;  if  no  other  agent,  then 
on  affidavit  of  those  two  facts  an  order  of  pubUcation  may  be 
awarded  against  it.  (Code,  §  6064.)  And  this  applies  in 
warrants  for  small  claims  and  attachments  (Code,  §§  6020, 
6390,  6415.) 

Service  on  the  statutory  agent  may  be  as  any  other  pro- 
cess or  notice  is  served.  But  service  on  any  other  person  is 
by  delivering  to  him  a  copy  of  the  process  or  notice  "in  the 
coimty  or  city  wherein  he  resides,  or  his  place  of  business  is, 
or  the  principal  office  of  the  corporation  is  located;  and  the 
return  shall  show  this,  and  state  on  whom  and  when  the  ser- 
vice was;  otherwise  it  shall  not  be  valid."  "Agent"  other  than 
the  statutory  agent  (mentioned  in  section  6064)  includes  "a 
depot  or  station  agent  of  a  railroad  company,  a  telegraph  or 
telephone  operator  of  a  telegraph,  telephone  or  railroad  com- 
pany, and  a  toll  gatherer  of  a  canal  or  turnpike  company." 
(Code,  §  6066.) 

For  order  of  publication  against  a  foreign  corporation  or 
a  non-resident  person  (the  proceeding  being  uniform  now), 
see  Order  of  Publication. 

§  IL  Where  ftuits  and  attadunents  brottght  against  a 
oorponitionii— 

(1)  Foreign  corporation. — See  section  10,  (4),  above. 

(2)  Domestic  corporations. — An  action,  suit,  or  attach- 
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nient  may  be  brought  against  a  corporation  in  the  county  or 
city  ^'wherein-  any  of  the  dependants  may  reside";  or  wherein 
its  principal  office  is  or  its  president  or  other  chief  officer  re- 
sides; or  wherein  the  course  of  action,  or  any  part  of  thereof, 
arose,  although  none  of  the  dependents  reside  therein  (Code, 
§§  6049-60,  6381.) 

In  quo  warranto  proceedings,  jurisdiction  is  in  the  court 
of  the  county  or  city,  wherein  its  principal  office  is,  or  its 
president  or  other  chief  officer  resides,  or  one  of  the  defendents, 
resides;  or  in  the  absence  of  these,  in  the  circuit  court  of  the 
city  of  Richmond.     (§  6052.) 

In  the  case  of  a  warrant  for  a  small  claim  before  a  justice, 
"if  a  public  service  corporation  be  defendant,  the  warrant 
may  be  issued  and  tried  in  the  county  or  corporation  in  which 
the  cause  of  action,  or  any  part  thereof,  arose."    (§  6020.) 

§  12.    On  Mrliom  and  how  prooess  or  notice  soryed  on  a 


(1)  Foreign  corporation. — See  section  10,  (5),  above. 

(2)  /domestic  corporations, — (a)  On  whom, — Process  or 
notice  is  served  on  its  "president  or  other  chief  officer,  or  on 
its  vice-president,  cashier,  treasurer,  secretary,  general  super- 
intendent, general  manager,  or  on  any  one  of  its  directors, 
or  any  agent  of  such  corporation  or  any  person  declan*d  by 
the  laws  of  this  State  to  be  such  agent,  if  any  such  officer  or 
agent  be  found  in  the  city  or  county  in  which  the  suit,  action, 
or  proceeding  is  commenced,  and  whether  so  found  or  not, 
it  may  be  sent  to  the  county  or  city  in  which  is  located  the  prin- 
cipal office  of  such  company  and  be  there  served  on  any  oflu-er 
or  agent  of  such  company  found  at  such  office.  If  however, 
the  case  be  against  an  insurance,  guaranty,  trust,  indemnity, 
fidelity,  or  security  company,  created  by  the  laws  ot  this  State, 
the  process  or  notice  shall  be  directed  to  the  sheriif  or  ser- 
geant of  the  county  or  city  wherein  the  chief  office  of  such 
company  is  located."  (Code,  §  6063,  as  amended  by  Acts 
1922).  When  corporation  is  operated  by  a  trustee,  lessee,  or 
receiver,  see  section  6065.  Where  all  the  officers  and  directors 
of  a  corporation  are  "non-resident  of  the  city  or  county  in 
which  its  principal  offices  ("officers"  in  the  Code)  are  located, 
it  must  (under  penalty),  before  commencing  business,  by 
"power  of  attorney  appoint  some  practicing  attorney  at  law 
residing  in  the  city  or  county  where  the  principal  office  of 
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said  corporation  is  located,  its  attorney  or  agent  upon  whom 
all  legal  process  against  the  corporation  may  be  served,  and 
who  shall  be  authorized  to  enter  appearance  in  its  behalf." 
The  power  of  attorney  is  recorded  in  the  clerk's  office  where 
the  charter  is  recorded,  and  a  duplicate  filed  with  the  State 
Corporation  Commission.  ^^If  there  be  no  such  attorney  in 
fact  in  office  residing  in  such  county  or  city,"  then  service  may 
be  had  upon  the  clerk  of  the  court  of  such  county  or  city 
wherein  is  such  principal  office,  having  jurisdiction  of  the 
suit,  action  or  proceeding.     (Code,  §  3854.) 

(b)  How  service  made. — Service  on  any  person,  other 
than  the  statutory  agent,  is  by  delivering  to  him  a  copy  of 
the  process  or  notice  "in  the  county  or  city  wherein  he  resides 
or  his  place  of  business  is,"  or  the  principal  office  of  the  cor- 
poration is  located;  and  the  return  shall  show  this,  and  state 
on  whom  and  when  the  service  was;  otherwise  it  shall  not  be 
vaUd." 

The  term  "agent"  (other  than  the  statutory  agent  men- 
tioned in  §  6064)  includes  a  depot  agent,  a  station  agent  of  a 
railroad  company,  a  telegraph  or  telephone  operator  of  a  tele- 
graph, telephone,  or  railroad  company,  and  a  toll-gatherer  of 
a  canal  or  turn-pike  company."     (§§  6066,  6020,  63090,  6415.) 

Service  on  a  common  carrier  not  incorporated,  is  pro- 
vided for  in  section  6067  of  the  Code.  As  to  unincorporated 
associations  or  orders,  see  Code,  §  6058;  and  title  Unincorpo- 
rated Associations^  Orders^  &c. 

§  13.  Ezecatioiu  against  a  corporation> — Such  execu- 
tions as  may  issue  against  a  natural  person  may  issue  against 
a  corporation.     (Code,  §  6481.) 

§  14»  Ezecation  and  acknowledgment  of  writing  by  a 
corporation. — Deeds  by  corporations  are  signed  in  the  name  of 
the  corporation  by  the  president  or  acting  president,  or  any 
vice-president,  or  other  person  authorized  by  the  directors; 
and  the  seal  is  affixed  and  attested  (or  witnessed)  by  the  sec- 
retary, acting  treasurer,  treasurer,  or  person  authorized  by 
the  directors;  and  the  person  signing  the  name  acknowledges 
the  deed  as  below.     (§  5208,  as  amended  by  Acts  1920,  p.  686.) 

Where  a  writing  purports  to  be  signed  in  behalf  or  by 
authority  of  a  corporation,  his  acknowledgment  is  sufficient, 
without  expressing  that  it  was  in  behalf  or  by  authority  of 
such  corporation;  and  this  is  true  as  to  any  acknowledgment 
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by  any  person  in  a  representative  capacity.  (Code,  §  5207.) 
For  form,  see  section  5207  of  the  Code,  or  AcknoxoledgnierUs. 

Notaries  and  other  officers  holding  stock  may  take  ac- 
knowledgment of  writing  executed  by  companies,  if  not  other- 
wise interested.     (§  5209.) 

§  IS.  Affidavits  by  corporatioDa. — ^An  affidavit  by  or  for 
a  corporation  is  made  by  its  president,  vice-president,  general 
mana^r,  cashier,  treasurer,  or  a  director,  without  an^  special 
authorization  therefor,  or  by  any  person  authorized  by  a 
majority  of  its  stock  holders  or  directors;  and  such  person  is 
presumed  to  be  an  agent,  until  the  contrary  appears.  (Code, 
§  276.)     See,  also.  Affidavits. 

§  18.  How  corporation  <fissohred* — A  corporation  may 
dissolve  itself — 

(1)  Before  any  capital  stock  is  paid  or  business  is  begun 
by  all  the  corporators  voluntarily  surrendering  their  franchise 
or  charter,  by  filing  a  certificate  thereof  in  the  clerk's  office  of 
the  State  Corporation  Commission,  verified  by  the  oaths  of  a 
majority  (Code,  §  3809) ;  or 

(2)  Afterwards  by  the  unanimous  consent  in  writing  of 
all  the  stockholders  (without  any  meeting  or  notice  thereof) ; 
but  such  corporation  must  publish  a  notice  once  a  week  for 
four  weeks  in  a  newspaper  near  its  principal  office,  of  the  date 
when  it  proposes  to  file  such  consent,  and  must  also  at  the 
same  time  file  a  petition  verified  by  the  affidavit  of  the  presi- 
dent or  a  vice-president,  alleging  its  reasons  for  desiring  to 
dissolve;  whereupon  the  commission  either  authorizes  or  re- 
fuses the  dissolution  with  the  right  of  appeal  by  any  one  who 
has  been  made  a  party  (Code,  §  3810,  as  amended  by  Acts 
1918,  p.  99)  ;  or 

(3)  By  consent  of  two- thirds  of  all  the  stock- 
holders, the  directors  after  a  personal  or  letter  notice  for  10 
days  calling  a  meeting  for  that  purpose,  passing  a  resolution 
to  dissolve;  notice  whereof  is  mailed  to  each  stockholder  and 
notice  of  a  stockholders'  meeting  at  its  principal  office  is  pub- 
lished in  a  newspaper  near  its  principal  office  or  (if  none)  one 
having  general  circulation  there;  such  consent  to  be  signified 
in  writing  (in  person  or  by  proxy),  and  (together  with  the 
names  and  residences  of  the  directors  and  officers)  certified  by 
the  president,  secretary,  and  treasurer,  to  be  filed  in  the  (clerk's 
office  of  the  commission;  whereupon  the  commission  dissolves 
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the  corporation  (Code,  §  3810,  as  amended  by  Acts  1918,  p. 
99) ;  or  '  '  J  ^^1^ 

(4)  A  corporation  may  forfeit  its  charter  for  wilful 
failure  to  use  any  of  its  essential  functions  for  two  years,  or 
for  wilful  and  habitual  misuse  of  any  essential  corporate 
function,  on  motion  of  the  Attorney-General  in  the  circuit  or 
corporation  court  where  its  principal  office  is  (Code,  §  3881) ;  or 

(5)  For  six  months  failure  to  certify  to  the  clerk  of  the 
court  where  the  charter  is  filed  an  annual  list  of  its  directors 
and  officers,  or,  where  they  are  non-resident  of  the  county  or 
city  where  its  principal  offices  ("officers"  in  the  Code)  arc 
located,  to  appoint  an  attomey-at-law  residing  there,  upon 
whom  process  may  be  served  (Code,  §  3854) ;  or 

(6)  Courts  of  chancery,  at  the  instance  of  creditors  or 
stockholders,  may  settle  and  wind  up  the  affairs  of  an  insol- 
vent corporation  (Code,  §  3843). 

But  no  order  of  dissolvation  will  be  made  until  the  charter 
tax  is  paid.     (Acts  1918,  p.  426,  amending  §  3835.) 
§  17.    Various  fomB  as  to  ^^Corporations.'' 

No.   1    Simple  Subsoription  List 
(WUIiams'  Corp.  Laws  of  Va.,  p.  252) 

The Company. 

To  be  Incorporated  under  the  laws  of  Virginia. 

Capital   Stock   I 

Shares  | , 

We,  the  undersigned,  hereby  severally  subscribe  for  and  agree  to 
take  at  their  par  value  the  number  of  shares,  of  the  capital  stock  of  tSie 
Company,  Incorporated,  set  opposite  our  respec- 
tive signatures,  said  subscriptions  to  become  due  as  soon  as  said 
company  is  organized  and  to  be  then  payable  in  cash  on  demand  of 
the  treasurer  of  the  company. 

,  Va., May,  192 — . 

Signatures.  Addresses.  Shares.  Amounts. 


Na  2.    CEBiincATE  of  Incorporation 
(See  Sections  4  and  6,  above) 

Certificate  of  Incorporation  (or  article*  of  (UBOCiation)  of ^. 

This  is  to  certify  that  we  do  hereby  associate  ourselves  to  establish 
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a  corporation  under  and  by  Tlrtue  of  the  proviBlons  of  the  Code  of 
Virginia  1919»  and  Acts  amendatory  thereof  for  the  purpose  and  under 
the  corporate  name,  hereinafter  mentioned,  and  to  that  end  we  do, 
by  this  our  certificate,  set  forth  as  follows: 

(a)  Name, 

The  name  of  the  corporation  Is  to  be 

(b)  Principal  Office. 

Its  principal  office  in  this  State  Is  to  be  located  at ^. 

(c)  Purposes. 

The  purposes  for  which  it  Is  formed  are 

id)  Capital  Stock. 
The  maximum  amount  of  the  capital  stock  of  the  corporation  Is 

to  be dollars,  the  minimum  amount  Is  to  be dollars;  and  the 

capital  stock  is  to  be  divided  into  shares  of dollars  each. 

(e)  Duration. 
The  period  for  the  duration  of  the  corporation  is  unlimited. 

(f)  Officers  and  Directors. 
The  names  and  residences  of  the  officers  and  directors  who,  unless 
sooner  changed  by  the  stockholders,  are  for  the  first  year  to  manage 
the  aCTalrs  of  the  corporation  are  as  follows: 
Name  Office.  Residence. 


Directors.  Residence. 


(g)  Real  Estate 

The  amount  of  real  estate  to  which  the  holdings  of  the  corporation 

at  any  time  are  to  be  limited  is acres. 

Given  under  our  hands  and  seals,  this  day  of  ,  192 — 


(SEAL.) 
(SEAL.) 
(SEAL.) 
(SEAL.) 


State  of  Virginia, of ,  to-wlt: 

I^ ,  a In  and  for  the and  State  aforesaid,  do  certify 

that  ,  whose  names  are  signed  to  the  foregoing  writing,  bearing 

the  date  on  the day  of ,  192 — ,  have  acknowledged  the  same 

before  me  In  my  county  aforesaid.    My  commission  expires . 

Given  under  my  hand  this day  of ,  102 — . 

N.  P.  (or  other  proper  officer). 

Virginia: 


In  the  Circuit  (or  Corporation)  (3ourt  of 


The  foregoing  certificate  of  incorporation  of  the  was  pre- 
sented to  me, ,  Judge  of  the  court  of in  term  time  (or  vaca- 
tion), and  having  bene  examined  by  me,  I  now  certify  (  In  case  the  cer- 
tificate is  under  sub-division,  (5),  section  4,  above,  the  Code  of  Vii> 
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glnla  1919,  and  acts  amendatory  thereof,  say  "that  the  said  persons 
signing  the  said  certificate  are  of  good  moral  character,  and  suitable 
and  proper  persons  to  be  incorporated  for  the  purposes  therein  set 
forth  and")  that  the  said  certificate  of  incorporation  is,  in  my  opinion, 
signed  and  acknowledged  in  accordance  with 

Given  under  my  hand,  this day  of ,  192 — . 

,  Judge. 


No,  3.    Clauses  of  Diffesent  Purposes  fob  Which  Cobforationb 

ARE   FOBMED    UnDEB   §    3850 

(Williams'  Corp  Laws  of  Va.,  pp.  199-208;  Dill's  Forms,  Nos.  6  4bc.) 

(1)    Banking  Companies 

To  carry  on  a  banking  business  and  in  connection  therewith  to 
discount  bills,  notes,  and  other  evidences  of  debt,  receive  and  pay  out 
deposits  with  or  without  interest,  receive  on  special  deposit  money  or 
bullion  or  foreign  coin,  stocks,  bonds,  or  other  securities;  to  buy  and 
sell  foreign  and  domestic  exchange,  gold  and  silver  bullion,  foreign 
coins,  bonds,  stocks,  bills  of  exchange,  notes,  and  other  negotiable 
paper;  to  lend'  money  on  percentage,  security  or  bonds,  pledges  of 
bonds,  or  other  negotiable  securities;  to  take  and  receive  security  by 
mortgage  or  otherwise  upon  property,  real  or  personal;  to  Invest 
money  for  individuals  or  corporations;  to  do  any  business  and  exercise 
any  powers  incident  to  the  business  of  companleii  doing  a  banking 
business. 

(2)    Boots  and  Bhoes 

To  carry  on  the  business  of  manufacturers  and  dealers  In  boots, 
shoes,  and  footwear  of  every  kind  and  description.  To  manufacture, 
buy,  sell,  import,  export,  and  generally  deal  in  boots,  shoes,  rubbers, 
soles,  lasts,  and  all  kinds  of  leather,  rubber,  or  cloth  goods.  To  manu- 
facture, buy,  sell,  export,  Import  and  generally  deal  in  all  kinds  of 
blacking,  polishes,  varnishes,  lasts,  button  hooks,  fasteners,  and  such 
other  articles  or  merchandise  as  are  usually  manufactured  by  manu- 
facturers and  dealers  In  a  similar  line  of  business. 

(3)    Building  Contractors 

To  make,  enter  into,  perform  and  carry  out  contracts  for  con- 
stru^oting,  altering,  decorating,  maintaining,  furnishing,  filing  up 
and  improving  buildings  of  every  sort  and  kind;  to  advance  money 
to  and  enter  Into  contracts  and  arrangements  of  all  kinds  with  builders, 
property  owners  and  others;  to  carry  on  In  all  their  respective 
branches  the  business  of  builders,  contractors,  decorators,  dealers  In 
stone,  brick,  timber,  hardware,  and  other  building  materials  or  requi- 
sites; to  purchase  for  Investment  or  resale,  and  to  sell  houses,  lands, 
real  property  of  all  kinds  and  any  Interest  therein,  and  generally  to 
deal  in,  sell,  lease,  exchange  or  otherwise  deal  with  lands,  buildings 
and  any  other  property  whether  real  or  personal. 

(4)     Coal 

To  buy  and  sell  bituminous  and  seml-bltumlnous  coal,  and  to  act 
as  the  agent  of  coal  companies  and  sell  their  coal,  and  to  make  con- 
tracts with  coal  companies  In  reference  to  handling  and  selling  their 
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coal  on  such  terms  as  may  be  agreed  upon,  and  for  the  purpose  of 
handling  coal,  to  own  or  rent  storehouses,  docks,  piers  and  any  real 
estate  necessary  to  the  carrying  on  of  the  said  business. 

(6)  Dry  Good$ 
To  carry  on  all  or  any  of  the  businesses  of  manufacturers,  mer^ 
chants,  wholesale  and  retail,  importers,  exporters,  generally  without 
limitations  as  to  class  of  products  and  merchandise,  but  especially  of 
dry  goods  of  erery  class  and  description,  including  laces,  embroideries 
and  white  goods,  linens,  silks,  notions,  ribbons,  handkerchiefs,  gloves, 
curtains,  textile  fabrics  of  all  kinds,  household  fittings  and  all  articles 
and  commodities  of  personal  and  household  use  and  consumption. 

(6)  Electrical  B%9in€89—Oeneral 
To  carry  on  the  business  of  electricians,  electrical  engineers  and 
dealers  In  electricity,  and  electric  motive  power,  lighting,  and  heating. 
TO  manufacture,  buy,  sell,  import,  export,  and  generally  deal  in  elec- 
trical machinery  of  all  classes  and  descriptions;  also  to  produce,  accu- 
mulate, distribute  for  hire  electricity  and  electromotive  force,  and 
to  supply  the  same  for  use  as  power  for  lighting,  heating,  and  motive 
purposes;  to  carry  on  the  business  of  lighting  cities,  towns,  villages^ 
streets,  buildings — public  or  private— by  means  of  electricity,  and  to 
supply  light  and  heating  power  to  carriers  of  passengers  and  goods 
either  by  land  or  water.  To  construct,  build,  purchase,  lease,  or  othei> 
wise  acquire,  maintain,  equip,  operate^  and  build  street  railwasrs, 
street  cars,  and  other  passenger  or  freight  vehicles  operated  by  elec- 
tricity or  otherwise.  To  manufacture,  use,  purchase,  lease  or  other- 
wise acquire  and  maintain  telephones,  telegraphs,  phonographs,  and 
all  kinds  of  electrical  devices;  to  construct,  operate  and  maintain,  pur- 
chase, lease,  or  otherwise  acquire  subwayB,  conduits,  electric  lighting 
and  heating  plants.  To  lay,  construct,  and  maintain  cables,  wires, 
lines,  and  all  necessary  appurtenances  and  appliances. 

(7)  Electric  Lighting 
To  manufacture,  generate,  store,  transmit,  and  distribute  electric 
current  for  light,  heat  and  power;  to  manufacture,  buy  sell,  import, 
export  lease,  or  otherwise  acquire  and  generally  deal  in  machinery 
and  devices  for  the  manufacture,  generation,  storage,  transmission 
and  distribution  of  electric  current  for  light,  heat,  and  power  purposes; 
to  erect,  buy,  lease,  or  otherwise  acquire,  operate  and  maintain  electric 
lighting,  heating,  and  power  plants;  to  manufacture,  buy  sell,  lease, 
or  otherwise  acquire,  import,  export,  and  generally  deal  in  electric 
apparatus  of  all  kinds;  to  erect,  buy  sell,  lease,  or  otherwiae  acquire, 
maintain,  and  operate  underground  subways,  conduits,  poles,  string 
wires,  above,  upon,  or  under  the  streets,  alleys,  and  territories  of 
counties,  townships,  dtles,  towns,  and  villages,  whether  maintained 
or  owned  by  public  or  private  corporations  or  Individuals. 

(8)     Engineering 

To  carry  on  the  business  of  mechanical  engineers  and  dealers  in 

and    manufacture    of   plants,    engines   and    other    machinery,    tool 

makers,  brass  founders,  metal  workers,  boiler  makers,  millwrights, 

machinists,  iron  and  steel  converters,  smiths,  builders,  metallurgists. 
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electrical,  civil  and  water  supply  engineers,  and  to  buy,  sell,  manufac- 
ture repair,  convert,  alter,  let  or  hire  and  deal  in  machinery,  imple- 
ments, rolling  stock  and  hardware  of  all  kinds;  to  build,  construct 
and  repair  railroad,  water,  gas  and  electric  works,  tunnels,  bridges, 
viaducts,  canals,  hotels,  wharves,  piers,  or  any  like  work  of  internal 
Improvement,  public  use  or  utility. 

(9)    008 
To  manufacture,  store,  sell,  distribute,  and  supply  gas,  and  to 

operate  a  gas  plant  at .    Also  to  construct  works  for 

holding,  receiving  and  distributing  gas.  Also  to  manufacture,  buy, 
sell,  export,  import,  and  generally  deal  in  gas  meters,  pipes,  stoves, 
burners,  engines,  and  other  appliances  and  conveniences  necessary  for 
the  business  of  the  company. 

(10)  Hardware 
To  engage  In  business  as  Jobbers  and  retailers  of  hardware  of  all 
kinds  and  descriptions.  Also  to  buy,  sell,  export.  Import,  and  generally 
deal  in  railway,  steamboat,  manufacturers',  mill,  plumbers',  miners', 
blacksmiths',  steam  fitters',  and  gas  fitters'  supplies.  Also  to  buy,  sell, 
export,  import,  and  generally  deal  in  sheet  iron,  tools,  cutlery,  saddlery, 
and  saddlers'  goods,  round  and  bar  iron,  bar  and  tool  steel,  guns,  and 
sporting  goods  of  all  kinds  and  descriptions. 

(11)    Hotel  Company 

To  build,  erect,  construct,  lease,  or  otherwise  acquire,  manage, 
occupy,  maintain  and  operate  buildings  for  hotel  purposes,  dwelling 
houses,  apartment  houses,  office  buildings,  and  other  structures.  To 
buy,  own,  operate,  lease,  and  occupy  lands,  buildings  for  hotels,  apart- 
ment houses,  dwelling  houses,  office  buildings,  and  business  structures 
of  all  kinds  for  the  accommodation  of  the  public  and  of  Individuals. 
To  keep,  manage,  conduct^  and  operate  hotels,  apartment  houses, 
dwelling  houses,  restaurants,  lunch  and  tea  rooms,  barber  shops,  bil- 
liard-halls, cafes,  and  bars,  for  the  accommodation  of  the  public  and 
of  individuals. 

(12)    Investment   Company 

To  issue  shares,  stock,  debentures,  debenture  stock,  bonds,  and 
other  obligations;  to  Invest  the  money  so  obtained  in,  and  to  hold^ 
sell  and  deal  with  stock,  shares,  bonds,  debentures,  debenture  stock 
and  securities  of  any  government,  state,  corporation,  public  or  private, 
or  other  body  or  authority;  to  vary  the  Investment  of  the  company; 
to  mortgage  or  charge  all  or  any  part  of  the  property  and  rights  of 
the  company,  including  its  uncalled  capital;  to  make  advances  upon, 
hold  in  trust,  issue  on  commission,  sell  or  dispose  of  any  of  the 
investments  aforesaid,  or  to  act  as  agent  for  any  of  the  above  or  like 
purposes. 

(13)    Land  and  Development  Company 

To  acquire  by  purchase,  lease,  own,  hold,  sell,  mortgage;  or  en- 
cumber both  improved  or  unimproved  real  estate  wherever  situated; 
to  survey,  sub-dlvlde,  plat,  and  improve  the  same  for  purposes  of  sale 
or  otherwise;  also  to  construct,  erect,  and  operate  houses,  buildings, 
dwellingjB,  light  and  power  plants,  machinery,  and  appliances;  to  erect, 
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constmot,  operate  and  maintain  telegraph  and  telephone  line;  to  fur- 
nish water  power  and  eleectrlcitor  for  power  and  lighting  purposes;  to 
contruct,  operate,  maintain   roadways,   tramways  and   railwasrs. 

(14)     Manufacturing 

To  purchase,  lease,  or  otherwise  acquire  lands  and  huUdings  in 
or  elsewhere  tor  the  erection  and  establishment  of  a  manufac- 
tory or  manufactories  and  workshops,  with  suitable  plant,  engines  and 
machinery,  with  a  view  to  manufacture,  purchase,  sell  or  otherwise 

deal  in ,  either  directly  or  indirectly,  through  the  medium 

of  agents  or  otherwise;  in  particular  to  acquire  the  business  onw  car- 
ried on  by ,  with  the  land  and  buildings,  plant,  stock  and 

other  properties  connected  with  the  business,  and  also  the  good  wiil 
of  the  said  business,  and  the  benefit  of  all  pending  contracts,  and 
the  stock-in-trade  thereof,  together  with  the  patents  and  other  rights 
and  prlYlleges  relating  to  said  business,  vested  in  or  held  on  behalf  of 
them;  to  purchase  or  otherwise  acquire  patents,  patent  rights  and 
priYlleges,  improvements  or  secret  processes  for  or  in  any  way  relating 
to  all  or  any  of  the  objects  aforesaid,  and  to  grant  licenses  for  the  use 
of,  or  to  sell  or  otherwise  deal  with  any  patents,  patent  rights  and 
privileges.  Improvements  or  secret  processes  acquired  by  the  company; 
to  sell,  lease  or  otherwise  deal  with  real  and  personal  propery  of  the 
company. 

(16)     Mining — Limited  Potcera 

To  prospect  for,  locate,  acquire  by  discovery,  lease,  license,  option, 
purchase,  franchise,  grant,  gift,  devise  or  otherwise,  hold,  possesp. 
enjoy,  develop,  mine,  work,  operate,  and  exploit  mines,  mineral  lands 

and  claims,  mining  rights,  metalliferous  lands  and  rights  in 

or  elsewhere.  Also  to  carry  on  the  business  in  all  its  various  branches 
of  mining  for  gold,  silver,  tin,  lead,  iron,  and  coal. 

(16)  Mining — Full  Power 
To  construct,  purchase,  or  otherwise  acquire,  maintain,  and  oper- 
ate tunnels,  sluices,  reservoirs,  and  ditches  for  mining,  irrigation, 
and  transportation  purposes.  Also  to  purchase,  lease,  or  otherwise 
acquire  lands,  mills,  mill  sites,  tunnel  sites,  buildings,  machinery, 
power  houses,  pumping  plants,  pump  machinery,  dump  rights,  ditch 
rights,  flumes,  pipes,  pipe  lines,  private  railways,  private  tramways, 
private  roads,  easements,  franchises,  and  licenses.  Also  to  purchase, 
construct,  lease  or  otherwise  acquire,  operate,  and  maintain  electrio 
lightning  and  power  plants,  buildings,  machinery,  appliances,  and 
equipments  appertaining  thereto.  To  purchase,  construct,  lease  or 
otherwise  acquire,  operate,  and  maintain  telegraph  and  telephone 
lines  for  the  transmission  of  messages  and  sound  by  electricity.  To 
furnish  gas,  water,  electricity,  power,  heat,  and  light  for  mining, 
milling,  agricultural,  domestic  and  other  uses  and  purposes,  and  to 
sell,  lease,  or  dispose  of  the  same  to  such  persons  or  corporations,  and 
for  such  price  or  prices  and  on  such  terms  and  conditions  as  to  this 
corporation  may  seem  proper.  To  develop,  sell,  store,  contract  for, 
and  generally  deal  in  and  dispose  of  to  such  persons  or  corporations, 
and  for  such  price  or  prices  and  such  terms  and  conditions  as  to  this 
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corporation  may  seem  proper,  electrical  and  other  power  for  the  gener- 
ation, distribution,  and  supply  of  electricity  for  mining,  heating,  and 
power  purposes.  To  purchase,  lease,  or  otherwise  acquire,  construct, 
and  maintain  plants  for  the  purpose  of  extracting  values  from  re- 
fractory ores.  To  purchase,  treat,  refine,  extract,  reduce,  crush,  cal- 
cine, smelt,  concentrate,  and  manipulate  all  kinds  of  ores,  minerals, 
and  metalliferous  substances  with  a  view  to  obtaining  therefrom  gold, 
silver,  tin,  lead,  copper,  iron,  and  other  metals,  combination  of  metals, 
or  other  valuable  substances,  with  a  view  to  preparing  the  same  for 
market.  Generally  to  engage  in  smelting,  reducing,  crushing,  refining, 
milling,  treating,  assaying,  and  selling  minerals  and  ores  of  all  kinds, 
classes,  and  descriptions.  To  buy,  sell,  manufacture,  and  generally 
deal  in  machinery,  blasting  powder,  and  high  explosives  of  every  de- 
scription, fuse,  caps,  implements,  candles,  and  convenience  suitable 
for  use  in  connection  with  mining  anu  metallurgical  operations.  To 
purchase,  lease  or  otherwise  acquire  land  for  the  purpose  of  erecting 
thereon  office  buildings,  plants,  workshops,  dwelling  houses,  ware- 
houses, stores,  hotels,  and  other  buildings  in  connection  with  the 
foregoing  purposes. 

(17)     PublUhers 
To   manufacture,   publish,   buy,    sell   and   deal   in   all   kinds   of 
books,  periodicals  and  stationers'  supplies  as  well  as  all  raw  materials, 
which  enter  into  the  composition  thereof,  and  generally  to  do  any  and 
all  things  Incidental  to  said  business. 

(18)  Realty 
To  purchase,  lease,  hire  or  otherwise  acquire  real  and  personal 
property.  Improved  and  unimproved,  of  every  kind  and  description, 
and  to  sell,  dispose  of  lease,  convey  and  mortgage  said  property, 
or  any  part  thereof.  To  acquire,  hold,  lease,  manage,  operate,  develop; 
control,  build,  erect,  maintain  for  the  purposes  of  said  company,  con- 
struct, re-construct  or  purchase,  either  directly  or  through  ownership 
of  stock  in  any  corporaljion,  any  lands,  buildings,  office,  stores,  ware- 
houses, mills,  shops,  factories,  plants,  gas  houses,  machinery,  rights, 
easements,  permits,  privileges,  franchise  and  licenses,  and  all  other 
thingB  which  may  at  any  time  be  necessary  or  convenient  In  the  Judg- 
ment'of  the  Board  of  Directors  for  the  purpose  of  the  company.  To 
sell,  lease,  hire,  or  otherwise  dispose  of  the  lands,  buildings  or  other 
property  of  the  company,  or  any  part  thereof. 

(19)  Saw  Mills 

TO  purchase,  lease,  or  otherwise  acquire  timber  lands,  tracts,  and 
rights.  To  buy,  sell,  export.  Import,  boom,  saw,  and  prepare  for 
market,  and  generally  deal  in  timber  and  wood  of  all  kinds.  AIpo  to 
manufacture,  buy,  sell,  export,  Import,  and  generally  deal  in  all  kinds 
of  goods  and  articles  manufactured  from  wood,  and  generally  to  carry 
on  business  as  saw-mlU  proprietors,  timber  and  lumber  dealers. 

(20)  Bteamahip 

Building,  buying,  selling,  equipping,  operating  and  owning  steam- 
ships, steamboats,  sailing  ships,  boats  and  other  property  to  be  used  in 
such  business,  trade,  commerce  and  navigation;  purchasing  and  sell- 
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Ing,  owning  and  holding,  mortgaging  and  leasing  all  kinds  of  vessels 
and  boats,  their  apparel  and  tackles,  wharfs,  water  rights,  piers  and 
lands  in  Virginia  and  in  the  other  states  of  the  United  States,  and  in 
such  other  places  as  the  business  of  such  steamship  company  may 
seem  to  require,  or  as  may  be  necessary  or  convenient  for  the  business 
of  the  company. 


No.  4.    OiioijJi  OF  Commission,  Cebtificate  op  Secbetabt  of  thb 
Common WEAJ^TH,  Ac,  in  Cask  of  Cobporations  Generaixt 

{Idem,) 
Commonwealth  of  Virginia;  Department  of  the  State  Corporation 

Commission : 

City  of  Richmond, day  of ,  192 — . 

The  accompanying  certificate  for  Incorporation,  together  with  a 
receipt  showing  payment  of  the  charter  fee  required  by  law  having 

been  presented  to  the  State  Corporation  Commission  by and  the 

Hon. ,  Judge  of  the court  of ,  having  certified  that  the 

certificate  has  been  signed  and  acknowledged  by  said  applicants  in 
accordance  with  law,  the  State  Corporation  Commission,  having  exam- 
ined said  cretificate  now  declare  that  the  said  applicants  have  compiled 
with  the  requirements  of  law,  and  have  entitled  themselves  to  a  charter, 

and  it  is  therefore  ordered  that  the  said and  their  associates  and 

successors  be,  and  they  are,  hereby  made  and  created  a  body  politic  and 
corporate,  under  and  by  the  name  of upon  the  terms  and  con- 
ditions, and  for  the  purposes  set  forth  In  said  certificate,  to  the  same 
extent  as  if  the  same  were  now  herein  transcribed  In  full  (pursuant 
to  kiie  provisions  of  the  Code  of  Virginia  1919,  and  acts  amendatory 
thereof),  and  with  all  the  powers  and  privileges  conferred  and  subject 
to  all  the  conditions  and  restrictions  imposed  by  law. 

And  said  certificate,  with  this  order,  is  hereby  certified  to  the 
Secretary  of  the  Commonwealth  for  record.  Given  under  our  hands 
this  the day  of ,  192 — .  ,  Chairman. 

,  Clerk. 

Commonwealth  of  Virginia 

Office  of  Secretary  of  the  Commonwealth: 

In  the  City  of  Richmond,  the day  of ,  192 — . 

The  foregoing  charter  of  was  this  day  received  and  duly 

recorded  in  this  office  and  is  hereby  certified  to  the  clerk  of  the 

court  of according  to  law. 

,  Secretary  of  the  Commonwealth. 

Virginia: 

In  the  Clerk's  Office  of  the Court  of the  >  day  of 

,  192—. 

The  foregoing  charter  and  certificate  of  the  Secretary  of  the  Com- 
monwealth thereon  was  this  day  received,  duly  recorded,  and  certified 
to  the  clerk  of  the  State  Corporation  Commission. 

Teste:  ,  Clerk. 
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No.  6.    Ordeb,  Ac,  in  case  of  Pubug  Sebvioe  Ck>BPOBA,TiONs 
Commonwealth  of  Virginia: 

Department  of  the  State  Corporation  Commission. 
City  of  Richmond,  day  of ,  192 — . 

The  accompanying  articles  of  association,  together  with  a  receipt 
showing  payment  of  the  charter  fee  required  by  law,  having  been 

presented  to  the  State  Corporation  Commission  by  ,  the  State 

Corporation  Commission,  having  examined  said  articles,  now  declares 
that  the  said  applicants  have  compiled  with  the  requirements  of  law, 
and  have  entitled  themselves  to  a  charter,  and  it  is  therefore  ordered 

that  the  said  and  their  associates  and  successors  be,  and  they 

are  hereby,  made  and  created  a  body  politic  and  corporate,  under  and 

by  the  name  of upon  the  terms  and  conditions,  and  for  the  pur- 

posea  set  forth  in  said  articles,  to  the  same  extent  as  if  the  same  were 
now  herein  transcribed  in  full  (pursuant  to  the  Code  of  Virginia  and 
Acts  amendatory  thereof)  and  with  all  the  powers  and  privileges  con- 
ferred and  subject  to  all  the  conditions  and  restrictions  imposed  by 
law. 

And  said  articles,  with  this  order  are  hereby  certified  to  the  Sec- 
retary of  the  Commonwealth  for  record.  Given  under  our  hands,  this 
day   of  ,   1»2 — .  ,  Chairman. 

,  Clerk. 

Commonwealth  of  Virginia: 

Office  of  Secretary  of  the  Commonwealth. 

In  the  city  of  Richmond,  the day  of ,  192 — . 

The  foregoing  charter  of  was  this  day  received  and  duly 

recorded  in  this  office  according  to  law. 

,  Sec.  of  the  Commonwealth. 


No.    6.     OBDEBy   Ac,    IN    CASE   OF   NON-STOCK    COBPOBATIONS 

{Idem,) 
Commonwealth  of  Virginia: 

Department  of  the  State  Corporation  Commission 
City  of  Richmond, day  of ,  192 — . 

The  accompanying  certificate  for  incorporation,  together  with  a 
receipt  showing  pa3rment  of  the  charter  fee  required  by  law,  having 

been  presented  to  the  State  Corporation  Commission,  by  and 

the  Hon. ,  Judge  of  the court  of ,  having  certified  that  the 

said  persons  signing  said  certificate  are  of  good  moral  character  and 
suitable  and  proper  persons  to  be  incorporated  for  the  purposes  therein 
set  forth,  and  that  the  said  certificate  has  been  signed  and  acknowl- 
edged by  said  applicants  in  accordance  with  law,  the  State  Corporation 
Commission,  having  examined  said  certificate,  now  declares  that  the 
said  applicants  have  complied  with  the  requirements  of  law,  and  have 
entitled  themselves  to  a  charter,  and  it  is  therefore  ordered  that  the 

said and  their  associates  and  successors  be,  and  they  are  hereby, 

made  and  created  a  body  politic  and  corporate,  under  and  by  the 
name  of upon  the  terms  and  conditions,  and  for  the  purposes  set 
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forth  in  said  oertlflcate,  to  tbe  same  extent  as  if  the  same  were  now 
herein  transcribed  in  full  (pursuant  to  the  Code  of  Virginia  1919, 
and  Acts  amendatory  thereof),  and  with  all  the  powers  and  privileges 
conferred  and  subject  to  all  the  conditions  and  restrictions  imposed 
by  law.  I 

And  said  certificate,  with  this  order,  is  hereby  certified  to  the  Sec- 
retary of  the  Commonwealth  for  record.  Given  under  our  hands,  this 
day  of ,  192 — .  ,  Chairman. 

,  Clerk. 

Commonwealth  of  Virginia: 

Ofllce  of  Secretary  of  the  Commonwealth. 

In  the  City  of  Richmond,  the day  of ,  192 — . 

The  foregoing  charter  of  was  thl«  day  received  and  duly 

recorded  in  this  office  and  is  hereby  certified  to  the  derk  of  the 

court  of ,  according  to  law. 

,  Sec  of  the  Commonwealth. 

Virginia: 

In  the  clerk's  ofllce  of  the court  of ,  the  day  of ,  192 — . 

The  foregoing  charter  and  certificate  of  the  Secretary  of  the  Com* 
monwealth  thereon  was  this  day  received  and  duly  recorded. 

Teste:  ,  Clerk. 


No.  7.    MmuTBS  of  Fnar  or  GsoAKizATioif  Mketino  of  Subscbibebs 

(WiUiams'  Corp.  Laws  of  Va.,  p.  217;  Dill's  Forms,  No.  28.) 

(1)  The  initial  or  organisation  meeting  of  the  subscribers  to  the 

capital  stock  of  the company  was  held  on  the day  of , 

192 — ,  at a.  m.  (or  p.  m.),  at  the  principal  ofllce  of  the  company 

at ,  pursuant  to  a  written  waiver  of  notice  signed  by  all  the  sub- 
scribers. 

(2)  The  following  subscribers  were  present  or  represented: 
[Insert  names  of  subscribers  and  number  of  shares  held  by  each; 

and  state  whether  present  in  person  or  represented  by  proxy.] 

(8)  On  motion  C.  C.  was  elected  chairman  and  S.  S.  was  appointed 
secretary  of  meeting. 

(4)  The  chairman  reported  that  the  certificate  of  incorporation 
of  the  company  was  lodged  for  recordation  in  the  office  of  the  Sec- 
retary of  the  Commonwealth  on  the day  of ,  192 — .    The 

secretary  presented  a  certified  copy  of  said  certificate  of  incorporation, 
and  the  same  was  ordered  spread  upon  the  minutes: 

[Insert  copy.] 

(6)  liie  secretary  presented  and  read  the  waiver  of  notice  of 
the  meeting,  which  was  ordered  spread  upon  the  minutes: 

[Insert  waiver  of  notice.] 

(6)  The  secretary  presented  a  form  of  by-laws  for  the  regulation 
of  the  affairs  of  the  company,  which  were  read,  article  by  article,  and 
unanimously  adopted,  and  a  copy  thereof  ordered  spread  upon  the 
minutes: 

[Insert  by-laws.] 
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(7)  The  proxies  above  mentioned  were  presented  and  ordered 
filed. 

(8)  The  secretary  presented  the  following  transfers  of  sub- 
scription to  take  effect  when  accepted  by  the  company: 

[Insert  transfers.] 

(9)  Messrs.  [names  of  persons  to  be  elected  directors,  usually 
same  directors  as  mentioned  in  the  certificate  of  incorporation]  were 
nominated  for  directors  of  the  company,  to  hold  office  for  the  ensuing 
year.  No  other  nominations  having  been  made,  the  polls  were  duly 
opened,  and  ballot  having  been  duly  had,  and  all  the  stockholders 
having  voted,  the  polls  were  declared  closed  and  the  aforesaid  gentle- 
men  were  declared  elected  directors  of  the  company. 

(10)  Upon  motion  duly  seconded  the  transfers  of  subscription 
presented  at  the  meeting  were  approved  and  accepted  on  behalf  of  the 
company. 


No.  8.    MnniTES  of  the  First  Mebting  of  the  Dibbotobs 

(Williams  Ck>rp.  Laws  of  Va.,  p.  220;  Dill's  Forms  No  29.) 

(1)     The  first  meeting  of  the  board  of  directors  of  the 


Company  was  held  at  the  principal  office  of  the  company  at 

on  the day  of ,  192 — ,  at a.  m.  (or 

p.  Ilk) 

(2)  Present  Messrs.  [Insert  names  of  directors  present],  consti- 
tuting a  majority  of  the  board. 

(3)  Mr. was  chosen  temporary 

chairman,  and  Mr. ' was  appointed  temporary 

secretary  of  the  meetfng. 

(4)  The  secretary  presented  and  read  a  waiver  of  notice  of  the 
meeting,  signed  by  all  the  directors,  and  the  same  was  ordered  to  be 
spread  upon  the  minutes: 

[Insert  waiver  of  notice.] 

(5)  The  minutes  of  the  first  meeting  of  the  subscribers  were 
read. 

(6)  The  following  gentlemen,  naming  them,  [usually  the  same 
as  mentioned  in  the  certificate  of  incorporation]  were  unanimously 
elected  oflicers  of  the  company  to  serve  for  one  year  and  until  their 
successors  are  elected  and  qualify: 

President:     


Vice  President: 
Secretary:  — 
Treasurer:    — 


(7)  The  president  thereupon  took  the  chair. 

(8)  It  was  ordered  that  the  secretary  enter  upon  the  discharge 
of  his  duties,  which  he  accordingly  did. 

(9)  It  was  ordered  that  the  treasurer  give  bond  in  the  sum  of 

dollars,  in  the  form  pmsented  at  this  meeting,  which  was 

approved  by  the  board,  and  submit  said  bond  to  the  board  for  approval 
as  to  the  sufficiency  of  the  surety.    The  treasurer  thereupon  presented 


514  OOBrOKATlONS 

his  bond  signed  by  himself  as  principal  and  by as  surety, 

and  the  same  was  approyed  and  ordered  to  be  flled. 

(10)     The  secretary  presented  the  resignation  of 

as  directors  of  the  company,  and,  on  motion  duly  made  and  seconded,  the 
same  was  aocepteed  and  ordered  flled  was  there- 
upon duly  elected  a  director  of  the  company  to  fill  the  yacancy  caused 
by  the  resignation  of . 

(14)  Upon  motion  made  and  seconded,  and  by  the  afflrmatiye  yote 
of  all  present,  the  following  was  adopted: 

Obdbbbd^  that  the  principal  and  registered  office  of  the  company  in 
Virginia  be  established  and  maintained  at  [set  out  the  situation  di»> 
tinctly;  if  in  a  city,  giye  street  and  number]. 

That  a  transfer  book,  in  which  transfers  of  stock  may  be  regis- 
tered, and  a  stock  book,  containing  the  names  and  arrdeesee  of  stock- 
holders  and  the  numfber  of  shares  held  by  each,  be  kept  at  the  said 
office,  open  to  the  inspection  of  any  stockholders  during  business  hours. 

(12)  The  board  of  directors  were  authorised  to  assess  the  stock 
subscribed  by  the  stockholders  in  accordance  with  the  subscription 
agreement.  f  i 

(13)  Upon  motion,  duly  made  and  seconded,  and  by  the  afflrma- 
tiye yote  of  all  present,  it  was 

Rksolved,  that  the  board  of  directors  be  and  they  are  hereby  au- 
thorized to  issue  shares  of  the  capital  stock  of  the  company  to  the 
full  amount  authorized  by  the  certificate  of  incorporation,  in  such 
amounts  from  time  tf>  time  as  shall  be  determined  by  the  board,  and  as 
may  be  permitted  in  accordance  with  law,  and,  in  the  manner  permitted 
by  law,  in  their  discretion  to  accept  in  full  or  part  payment  of  any 
share  or  shares  such  property  as  the  board  may  determine  shall  be 
necessary  for  the  business  of  the  company. 

(14)  Upon  motion,  duly  made  and  seconded,  and  by  the  afflrma- 
tiye yote  of  all  present,  the  following  preambles  and  resolution  were 
adopted: 

Wheiuas,  has  offered  to  sell  to  this 

company  property  as  follows:  [Here  insert  description]. 

in  consideration  of  the  issue  of  stock  of  this  company  to  the  amount 

of  dollars    (| ),   par  yalue,  and 

Whebeas,  it  appears  to  the  stockholders  that  such  property  is 
necessary  for  the  business  of  this  company,  and  that  the  same  is  of 
the  yalue  of dollars; 

Resolved,  that  the  board  of  directors  of  this  company  be  and  they 
are  hereby  authorized,  In  their  discretion,  to  purchase  the  property 
above  mentioned  for  the  said  price  and  to  issue  said  stock  in  payment 
therefor. 

On  motion  the  meeting  adjourned. 


Secretary  of  the  meeting. 
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(11)  Upon  motion^  duly  made  and  Beoonded»  It  was 

Resolved,  that  the  seal  presented  at  this  meeting,  an  Im- 
Impresa  pression  of  which  Is  directed  to  be  made  in  the  margin 

corporate  ^^  ^^  minute  book,  be  and  the  same  Is  hereby  adopted 

seal  here.         ^  ^^  ^^^  ^^  ^^  corporation. 

Resolved,  that  the  president  and  treasurer  be  and  they  are  hereby 
authorized  to  issue  certificates  of  stock  In  the  form  submitted  to  this 
meeting.  >  <  *        4 

Resolved,  that  the  stock  book  and  transfer  book  presented  at  this 
meeting  be  and  the  same  are  hereby  adopted  as  the  stock  book  and 
transfer  book,  and  the  secretary  is  hereby  directed  to  send  the  same 
to  and  keep  the  same  in  the  principal  office  of  the  company. 

(12)  Upon  motion,  duly  made  and  seconded.  It  was 

Resolved,  that  the  treasurer  be,  and  he  is  hereby  authorised  to 

open  a  bank  account  with  the Bank  of ;  and  be  it 

further 

Resolved,  that  until  otherwise  ordered  this  bank  be,  and  is  hereby 
authorized  to  make  payments  from  the  funds  of  this  company  on 
deposit  with  it,  upon  and  according  to  the  check  of  this  company  signed 
by  its  treasurer  and  countersigned  by  its  president 

(13)  Upon  motion,  duly  made  and  seconded,  it  was 
Resolved,  that  an  office  of  the  company  be  established  and  main- 
tained at ,  in  the  city  of ,  State  of , 

and  that  meetings  of  the  board  of  directors  from  time  to  time  may  be 
held  either  at  the  office  In  Virginia,  or  at  such  office  in  the  city  of 

or  elsewhere  as  the  board  of  directors  shall  irom  time 

to  time  order. 

(14)  Upon  motion,  duly  made  and  seconded,  it  was 

Resolved,  that  this  company  accept  the  offer  of to  sell 

to  this  company  the  property  described  in  the  draft  agreement  pre- 
sented at  this  meeting,  and  the  board  of  directors  do  hereby  adjudge 

and  declare  that  the  said  property  is  of  the  fair  value  of  | , 

and  that  the  same  is  necessary  for  the  business  of  this  company; 
and  it  is  further 

Resolved,  thai;  the  president  and  treasurer  be,  and  they  are  hereby 
authorized  and  directed  to  issue  certificate  of  the  full  paid  capital 
stock  of  this  company  to  the  aggregate  amount  of  | ,  as  pro- 
vided in  said  agreement. 

[Here  should  follow  an  assessment  upon  the  shares  of  stock  in 
accordance  with  subscription  agreement  and  a  resolution  carrying  into 
effect  the  purchase  of  the  property  by  the  issuance  of  stock  In  accord- 
ance with  previous  agreement  entered  into  between  the  incorporators 
or  trustees  of  the  corporation  and  the  vendor  of  the  property.] 

(16)    Upon  motion,  duly  made  and  seconded,  it  was 

Resolved,  that  the  proper  officers  of  this  company  be,  and  they  are 
hereby  authorized  and  directed  in  behalf  of  the  company,  and  under 
its  corporate  seal,  or  otherwise,  to  make  and  file  the  certificate  or  state- 
ment required  by  law  to  be  filed  in  any  state  In  which  the  officers  of 
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the  comiMmy  shall  find  It  necessary  to  file  the  same  to  aathorlie  the 
company  to  transact  business  in  such  state. 

(16)  The  secretary  was  ordered  to  prepare,  have  executed  by  the 
proper  offlcers,  and  cause  to  be  filed  in  the  office  of  the  State  Corpo- 
ration Commission  the  report  required  by  section  3820  ot  the  Code  of 
Virsinia  1919  and  Acts  amended  thereot 

Upon  motion  the  meeting  adjourned. 


No.  9.    Waivks  or  NoncB  of  Fibst  Meeting  op  Subbcribebs 

(Williams'  Corp.  Laws  of  Va.,  p.  222;  Dill's  Forms  No.  30.) 

We,  the  undersigned,  subscribers  to  the  capital  stock  of  the 


Company,  incorporated,  a  corporation  organized  under  the  laws  of 
the  State  of  Virginia,  hereby  waive  notice  of  the  time,  place  and  pur- 
pose of  the  first  meeting  of  the  corporation^  and  fix  the day 

of ,  192 —  at a.  m.  (or p.  m.)  as  the  time,  and  the  prin* 

cipal  office  of  the  company,  at ,  Virginia,  as  the  place  of  said 

meeting. 

And  we  hereby  walye  all  the  requirements  of  the  statutes  of  Vli^- 
ginia  as  to  notice  of  said  meeting  and  consent  to  the  transaction  of 
such  business  as  may  come  before  said  meeting. 

Dated  this day  of ,  192—. 


No.  10    Pboxt  fob  FiBfiT  Meeting  of  Subscbibebs 
(Williams'  Corp.  Laws  of  Va.,  p.  222;  Dill's  Forms  No.  81.) 

The  undersigned,  subscriber  to shares  of  stock  of  the 

Company,  incorporated,  hereby  appoints  as 


proxy,  with  full  power  of  substitution  and  rcTocatlon,  to  TOte  for  and 
on  behalf  of  the  undersigned  at  the  first  meeting  of  the  corporation  to 

be  held day  of ,  192 — ,  and  at  any  adjournment  thereof. 

Witness  my  hand  and  seal  this day  of ,  192 — 

,   [SEAL] 


No.  11.    Tbansfeb  op  Subsceiption 
(Williams'  Ck>rp.  Laws  of  Va.,  223;  Dill's  Forms,  No.  32.) 

The  undersigned,  for  good  and  valuable  consideration  receiyed, 
has  sold,  assigned,  transferred  and  set  oyer,  and  by  these  presents  does 

sell,  assign,  transfer  and  set  over  unto 

the  right,  title  and  interest  of  the  undersigned  as  a  subscriber  to  the 

capital  stock  of  the Company,  Incorporated,  to  the 

extent  of shares  of  the  capital  stock  thereof,  and  hereby 

requests  and  directs  the  said  company  to  issue  the  certificates  for  said 
shares  to  the  aforesaid  transferee  or  his  nominee  or  assigns. 

This  transfer  to  take  eftect  upon  the  acceptance  thereof  by  the  com- 
pany, the  undersigned  meanwhile  retaining  the  right  to  vote  upon 
said  shares. 

Dated  this day  of ,  192—. 

Witness: 

,   [SEAL] 
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No.  12.    Waiver  of  Notiob  of  First  Meeting  of  Board  of  Directors 
(Williams'  Ck>rp.  Laws,  of  Va.,  p.  224;  Dill's  Forms,  No.  36.) 

We,  the  undersigned,  directors  of  the Company,  incor- 
porated, a  corporation  under  the  laws  of  Virginia,  hereby  waive  notice 
of  the  time  and  place  of  the  first  meeting  of  the  board  of  directors,  and 
of  the  business  to  be  transacted  at  said  meeting. 

We  designate  the day  of ,  192 — ,  at, a.  m. 

(or p.  m.)  as  the  time,  and as  the  place  of  said  meeting; 

the  purpose  of  said  meeting  being  the  election  of  officers,  the  author- 
ization of  the  issue  of  the  stock  of  the  company,  the  authorization  of  the 
purchase  of  property  necessary  for  the  business  of  the  company,  and 
the  transaction  of  such  other  business  as  the  board  may  deem  proper. 

Dated  this day  of ,  192—. 


No.  13.    By-Laws  of  a  Business  Ck)RPORATXON 

ARTICLE  I— Stock 

1.  Certificaiea  of  Stock  shall  be  issued  In  numerical  order  from 
the  stock  certificate  book;  they  shall  be  signed  by  the  president  and 
by  the  treasurer,  and  the  company's  seal  shall  be  aflixed  thereto  and 
attached  by  the  secretary.  A  record  of  each,  certificate  shall  be  kept 
on  the  stub  thereof. 

2.  Transfers  of  Stock  shall  be  made  only  upon  the  books  of  the 
company,  and  before  a  new  certificate  is  issued  the  old  certificate  must 
be  surrendered  for  cancellation,  and  marked  canceled,  with  the  date 
of  cancellation,  by  the  secretary.  The  stock-books  of  the  company 
shall  be  closed  for  transfers  thirty  days  before  general  elections  and 
ten  days  before  dividend  days. 

ARTICLE  II — Stockholders 

1.  The  Annual  Meeting  of  the  stockholders  of  this  company  shall 

be  held  in  the  principal  ofllce  of  the  company  in  ,  at 

o'clock  on  the  second  day In of  each  year,  if  not  a 

legal  holiday,  but  if  a  legal  holiday,  then  on  the  day  following. 

2.  Special  Meeting  of  the  stockholders  may  be  held  at  the  prin- 
cipal office  of  the  company  at  any  time,  upon  the  call  of  the  board  of 
directors,  or  of  stockholders  holding  together  at  least  one-tenth  of  the 
capital  stock. 

8.  Notice  of  Meetings,  written  or  printed,  for  every  regular  or 
special  meeting  of  the  stockholders,  shall  be  prepared  and  mailed  to 
the  last-known  post-ofllce  address  of  each  stockholder  not  less  than 
ten  days  before  any  such  meeting,  and  if  for  a  special  meeting,  such 
notice  shall  state  the  object  or  objects  thereof. 

4.  A  Quorum  at  any  meeting  of  the  stockholders  shall  consist  of 
a  majority  of  the  voting  stock  of  the  company,  represented  in  person 
or  by  proxy.  A  majority  of  such  quorum  shall  decide  any  question 
that  may  come  before  the  meeting. 
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6.  The  Order  of  Btwinett  at  the  annual  meetlns,  and  as  far  aa 
possible,  at  all  other  meetings  of  the  stockholders,  shall  be: 

(1)  Calling  of  roU. 

(2)  Proof  of  due  notice  of  meeting. 

(3)  Reading  and  disposal  of  any  nnapproTsd  minates. 

(4)  Annual  reports  of  offlcers  and  committees. 
(6)  Blection  of  directors. 

(6)  Unfinished  business. 

(7)  New  business. 

(8)  Adjournment 

ARTICLE  III — DnECTOBS 

1.  There  BhaU  he  a  Board  of Directon,  who  shall  be 

stockholders  for  the  term  of  one  year,  and  shall  serve  until  the  election 
of  their  duly  qualified  successors. 

2.  The  regular  meetings  of  the  boards  of  directors  shall  be  held 

in  the  principal  office  of  the  company  in ,  at a.  m.  (or  p.  m.), 

on  the  third of  each  month,  if  not  a  legal  holiday,  but  if  a  legal 

holiday  then  on  the  day  following. 

3.  Special  meetings  of  the  board  of  directors  to  be  held  in  the 

principal  office  of  the  company  in may  be  called  at  any  time 

by  the  president 

4.  The  directors  may  hold  their  meetings  and  haye  an  office  and 
keep  the  books  of  the  company  (except  the  stock  and  transfer  books), 

outside  of  the  State  of  Virginia,  in  the  city ,  or  such  other 

place  or  places  as  they  may  from  time  to  time  determine. 

6.  Notices  of  both  regular  and  special  meetings  shall  be  mailed 
by  the  secretary  to  each  member  of  the  board  not  less  than  five  dairs 
before  any  such  meeting,  and  notices  of  special  meetings  shall  state 
the  purposes  thereof. 

6.  A  quorum  at  any  meeting  shall  consist  of  a  majority  of  the 
entire  membership  of  the  board.  A  majority  of  such  quorum  shall 
decide  any  question  that  may  come  before  the  meeting. 

7.  All  offlcers  of  the  company  shall  be  elected  by  ballot  by  the 
board  of  directors  at  their  first  meeting  after  the  election  of  directors 
each  year.  If  any  office  becomes  vacant  during  the  year,  otherwise 
than  by  removal,  the  board  of  directors  shall  fill  the  same  for  the  un- 
expired  term.  The  board  of  directors  shall  fix  the  compensation  of  the 
offlcers  and  agents  of  the  company. 

8.  The  order  of  business  at  any  regular  or  special  meeting  of 
the  board  of  directors  shall  be: 

1.  Reading  and  disposal  of  any  unapproved  minutes. 

2.  Reports  of  offlcers  and  committees. 
8.    Unfinished  business. 

4.  New  business. 

5.  Adjournment 

9.  There  shall  be  an  executive  committee  of  — — — —  directors 
appointed  by  the  board,  who  shall  meet  when  they  see  fit  They 
shall  have  authority  to  exercise  all  powers  of  the  board  at  any  time 
when  the  board  is  not  in  session. 
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The  executlTe  committee  may  act  by  the  written  coneent  of  a 
quorum  thereof,  although  not  formally  convened. 

ARTICLB  IV— -GFnoKBS 

1.  The  ojBUcera  of  the  company  shall  be  a  president,  a  vice-presi- 
dent, a  secretary,  and  a  treasurer,  who  shall  be  elected  for  one  year 
and  shall  hold  office  until  their  successors  are  elected  and  qualify.  The 
positions  of  secretary  and  treasurer  may  be  united  in  one  person. 

2.  The  president  shall  preside  at  all  meetings,  shall  have  general 
supervision  of  the  alFairs  of  the  company,  shall  sign  all  certificates  of 
stock  and  sign  or  countersign  all  contracts  and  other  instruments  of 
the  company;  shall  make  reports  to  the  directors  and  stockholders, 
and  perform  all  such  other  duties  as  are  incident  to  his  office  or  are 
properly  required  of  him  by  the  board  of  directors.  In  the  absence 
or  disability  of  the  president,  the  vice-president  shall  exercise  all  his 
functions. 

3.  The  secretary  shall  issue  notices  for  all  meetings,  shall  keep 
r  minutes,  shall  have  charge  of  the  seal  and  the  corporate  books, 

shall  sign  with  the  president  such  instruments  as  require  such  signa- 
ture, and  shall  make  such  reports  and  perform  such  other  duties  as 
are  incident  to  his  office,  or  are  properly  required  of  him  by  the  board 
of  directors. 

4.  The  treasurer  shall  have  the  custody  of  all  the  funds  and 
securities  of  the  company,  and  deposit  the  same  in  the  name  of  the 
company  in  such  bank  or  banks  as  the  directors  may  elect;  he  shall 
sign  all  checks,  drafts,  notes,  and  orders  for  the  payment  of  money 
(which  shall  be  countersigned  by  the  president)  and  he  shall  pay  out 
and  dispose  of  the  same  under  the  direction  of  the  president.  He  shall 
at  all  reasonable  times  exhibit  his  books  and  accounts  to  any  director 
or  stockholder  of  the  company  upon  application  at  the  office  of  the 
company  during  business  hours.  He  shall  sign  all  certificates  of 
stock  signed  by  the  president. 

ARTICLE  V— Dividends 

Dividends  shall  be  declared  only  from  the  net  profits  at  such 
times  as. the  board  of  directors  shall  deem  it  prudent  to  direct,  and 
no  dividend  shall  be  declared  out  of  or  that  will  diminish  the  capital 
of  the  company. 

ARTICLB   VI— Seal 

The  corporate  seal  of  the  company  shall  consist  of  two  concentric 
circles,  between  which  is  the  name  of  the  company,  and  in  the  center 
shall  be  Inscribed  the  words  "Corporate  Seal." 

ARTICLE  VII— ASfENDMBNTS 

These  by-laws  may  be  amended,  repealed,  or  altered,  in  whole 
or  in  part,  by  a  majority  vote  of  the  entire  outstanding  stock  of  the 
company,  at  any  regular  meeting  of  the  stockholders^  or  at  any 
special  meeting  where  such  action  has  been  announced  in  the  call  and 
notice  given  of  such  meeting. 


520 


CORPORATIONS 


No.    14.      STATBJfElfT    RBQUIBED    BT    CONSTITUTION    TO    SS    FiLED    WiTH 

CospOBATiON  Commission  Beporb  Issuk  of  Stock. 
(ApproYsd  by  State  Corporation  Commission.) 

Made  by  the  Company,  incorporated,  to  the  State 

Corporation  Commission,  pursuant  to  Section  167  of  the  Constitution 
of  Virginia,  and  section  3788  of  the  Code  of  Virginia  1919,  setting 
forth  the  basis  or  financial  plan  of  stock  to  be  Issued  by  it. 
When  and  how  Company  was  Ineorpprated 
Location  of  principal  office  at 


Capital  8tock  authoriged. 

MAmniini  Anoant 

Kind  ^    Stock    Author- 

txed     by     Charter 

and    Amendments. 


Par     Value     ol 
Each  Share 


Stock  previously  iMBued 

Amount  Stock  la- 
sued  Previoua  to 
Issue  for  whi<^ 
Application  is  now 
made. 


Common         %• 

Preferred        i- 

ToUl         f 


%■ 

%■ 


Stocic  the  Company  proposes  to  issue 


Number  of  Shares 


In    one    issue    or 
from  time  to  time. 


To  be  paid  in 
money  or  other- 
wise. 


Kind 

Common       

Preferred      

Total        

If  money  is  to  be  receiyed  in  pajrment  for  stock,  Btate  fully  how 
many  shares  are  to  be  sold  for  money  and  whether  less  than  par  is  to 
be  taken,  and,  If  so,  lowest  amount  in  dollars  and  cents  per  share  for 
which  stock  is  to  be  issued. 

If  senrice  or  property  is  to  be  accepted  in  pasrment  for  whole  or 
part  of  issue,  .specify  and  describe  the  senriice  or  property  accuratjely, 
and  state  at  what  valuation  each  is  to  be  received;  the  number  of 
shares  to  be  given  for  property,  and  the  number  for  services. 

Has  the  Board  of  Directors  declared  the  valuation  at  which  the 
above  described  property  or  service  is  to  be  received,  to  be  a  fair 
valuation? 
State  of  Viroinia, of : 

I,  undersigned President  (or  Secretary)  of having 

been  duly  sworn,  do  make  oath  that  the  matters  and  things  in  the 
foregoing  statement  set  forth  are  true  to  the  best  of  my  knowledge, 
information  and  belief. 

Subscribed  and  sworn  to  before  me  this  day  of  , 

19 .  ,  NoUry  Public 


No. 


No.  15.    Certificate  of  Common  Stock 
(Williams'  Corp.  Laws  of  Va.,  p.  243,) 
Shares  I each.        — 


Shares 


Incorporated  under  the  Laws  of 
The  State  of  Virginia. 

Company,  Incorporated 


Capital  Stock  |- 
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This  is  to  Cebtify,  that is  the  owner  of shares 

of  the  capital  stock  of  the  Companyt  Incorporated,  follx 

paid  and  non-assessable,  transferable  only  on  the  books  of  the  com- 
pany by  the  said  owner  thereof  In  person  or  by  duly  authorised  attor- 
ney, upon  surrender  of  this  certificate  properly  endorsed. 

In  Witness  Whereof,  the  Company,  Incorporated,  has 

caused  Its  corporate  seal  to  be  hereto  afilxed  and  attested  by  Its  secre- 
tary, and  this  certificate  to  be  signed  in  its  name  and  behalf  by  Its 

president  and  its  treasurer  at  ,  this  day  of 

,  192—. 

Attest:  ' —  Company,  Incorporated. 

By 
,  President. 


-,  Secretary. 


-,  Treasurer. 


No.  16.  Certificate  of  Pbeferbed  Stock 

(Williams'  Corp.  Laws  of  Va.,  p.  244.) 

No. Shares  | each.         Shares. 

Incorporated  under  the  Laws  of 
The  State  of 

Company,  Incorporated. 
Preferred  Stock    $ • . 


Capital  Stock         $■ 
Common  Stock      $- 


This  is  to  Certify,  that is  the  owner  of 

shares  of  the  preferred  stock  of  the Company,  Incorporated, 

fully  paid  and  non-assessable,  transferable  only  on  the  books  of  the 
company  by  the  said  owner  In  person  or  by  duly  authorised  attorney, 
upon  surrender  of  this  certificate  properly  endorsed. 

The  preferred  stock  represented  by  this  certificate  is  entitled  to 

an  annual  dlridend  of  per  centum  payable  out  of  the  net 

profits  of  the  company  before  any  diyldend  is  paid  upon  the  common 
stock.  Should  the  net  profits  In  any  year  be  Insuffldent  to  pay  said 
preferred  dlTldend,  either  in  whole  or  in  part,  any  unpaid  portion 
thereof  shall  become  a  charge  against  the  net  profits  of  the  company 
and  shall  be  paid  in  full  out  of  the  said  net  profits  before  any  dividends 
are  paid  upon  the  common  stock. 

Said  preferred  stock  is  subject  to  redemption  at  the  option  of  the 

company  at  any  time  after years  from  the of ,  192 — , 

upon  payment  of dollars  per  share  [not  less  than  par]  and 

any  accumulated  diyidends,  and,  unless  sooner  retired,  shall  be  re- 
deemed by  the  company  at  its  par  value,  with  payment  of  any  accumu- 
lated dividends,  on day  of ,  192 — 

QeA6.  preferred  stock  is  not  entitled  to  vote  at  stockholders'  meet- 
ings of  the  company,  nor  to  participate  in  profits  beyond  its  fixed  pref 
erential,  cumulative,  annual  dividend  of per  centum. 

In  Witness  Whereof,  the  Company,  incorporated,  has 
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eaused  its  corporate  seal  to  be  hereto  affixed  and  attested  by  its  secre- 
tary, and  this  certificate  to  be  signed  in  its  name  and  behalf  by  its 

president  and  its  treasurer  at  ,  this  day  ot , 

192—. 

(Affix  Corporate  Seal.) 


Company,  Incorporated. 

By 

,  President. 

,  Treasurer. 


No.  17.    CEBrmcATE  or  Amendment  or  Chabteb  Atteb  Obganiiation 

Changing  the  Name,  Natubb  or  the  Business,  Etc. 

(Williams'  Corp.  Liaws  of  Vs.,  p.  240.) 

(This  form  may  be  used  for  changing  the  nature  of  the  business, 
changing  the  name,  decreasing  the  capital  stock,  changing  the  par 
value  of  the  shares  of  stock,  changing  the  location  of  the  principal 
office,  extending  the  corporate  existence,  creating  one  or  more  classes 
of  preferred  stock,  and  making  "such  other  amendments,  changes  or 
alterations  as  may  be  desired,"  except  for  increasing  capital  stock,  as 
to  which  see  No.  18,  below.) 

When  the  capital  stock  Is  decreased,  the  certificate  of  amendment 
must  be  published  (Code,  §  3781). 

Certificate  for  Amendment  to  the  Charter  of  the  ^— — ^  Com^pany, 

Incorporated. 

The  Company,  a  corporation  duly  created  under  the 

proYislons  of  the  Code  of  Virginia  1919,  and  Acts  amendatory  thereof, 
the  certificate  of  incorporation  of  which  was  lodged  for  recordation  in 

the  office  of  the  Secretary  of  the  O)mmonwealth  on  t^e day  of 

,  192 — ,   [or,  if  otherwise  created,  so  s1«ate  the  manner  and 

time],  desiring  to  have  its  charter  amended  in  the  respect  hereinafter 
set  out,  executes  this  certificate  as  required  by  law  through  its  presi- 
dent and  under  its  corporate  seal,  attested  by  its  secretary,  and  sets 
out: 

First 

That  there  was  held  on  the  day  of  ,  192 — ,  in  the 

county  (city  or  toton)  of  ,  Virginia,  after  due  notice  to  all  of 

the  directors,  a  meeting  of  the  board  of  directors  of  the  said  company, 
at  which  meeting  the  said  board  of  directors  unanimously  passed  a 
resolution  declaring  that  it  was  advisable  to  amend  the  charter  of  the 
company  so  that    [here  state   the   particulars,]    "its   principal   office 

should  be  in  the  counter  (cify  or  toton)  of Virginia;"  and  to 

effect  these  purposes,  that  the  second  section  of  the  charter  should  be 
amended  so  as  to  read  as  follows: 

"Second.    The  name  of  the  county  {city  or  town)  wherein  the 

principal  office  in  this  State  is  to  be  located  is  [Here  insert 

the  proposed  place]." 

And  the  said  board  of  directors  thereupon  ordered  a  meeting  of 

the  stockholders  to  be  called  for  the day  of ,  192 — ,  ac- 
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cording  to  law,  and  to  take  action  upon  the  foregoing  proposed  amend- 
ment to  the  charter  of  the  corporation. 

Srgond 

That  thereafter,  on  the  day  of  ,  192 — ,  pursuant  to 

such  call  of  the  hoard  of  directors,  and  upon  notice  given  to  each  stoclc- 
holder  in  person  (or  by  publication,  or  by  mall,  or  otherwise  according 
to  law,  as  the  case  may  be)  such  notice  stating  the  time,  place  and 
object  of  said  meeting,  a  special  meeting  of  the  stockholders  of  the 
said  corporation  was  held  in  the  principal  office  of  the  company  in  the 

county  (city  or  town)  of ,  Virginia,  at  which  meeting  more 

than  two-thirds  in  interest  of  each  class  of  the  stockholders  haying 
TOting  power  were  present  in  person  or  represented  by  proxy. 

Thisd 

That  the  foregoing  resolution  adopted  by  the  board  of  directors, 
proposing  to  amend  section  2  of  the  charter  of  this  company,  in  the 
manner  hereinbefore  set  out,  was  in  terms  laid  before  the  said  stock- 
holders and  adopted  by  uanimous  vote  in  favor  thereof,  said  vote  being 
more  than  two-thirds  in  interest  of  the  entire  stock  of  the  corporation, 

In  WrrNESs  Whebbof,  the  said Company,  incorporated, 

has  caused  this  certificate  to  be  signed  by  its  President  (or  Vice-Presi- 
dent) and  its  corporate  seal  to  be  hereto  affixed,  attested  by  its  Secre- 
tary, this  day  of ,  192—. 

(Affix  Corporate  Seal.) 

,  President 

Attest: 

,  Secretary. 

For  acknowledgment,  see  Nos.  25  and  26,  below. 


No.  18.    Amendment  to  Chabteb  fob  Increase  of  Capital 

(Va.  Code  1919,  §  3780,  as  amended  by  Acts  1920,  p.  489;  Pollard's 

Code  Biennial  1920,  p.  168.) 

Certiflcat^  for  amendment  to  the  charter  of  the Company. 

The  Company,  a  corporation  duly  created  by  an  order  of  the 

court  of  the  of entered  on  the  day  of 

,  192 — ,  desiring  to  have  its  charter  amended  in  the  respects 

hereinafter  set  out,  executes  this  certificate  as  required  by  law  through 
its  president  and  under  its  corporate  seal,  attested  by  its  Secretary, 
and  sets  out: 

(1)    That  on  the day  of ,  192 — ,  there  was  held  in 

the of 1  Virginia,  after  due  notice  to  all  of  the  directors, 

a  meeting  of  the  Board  of  Directors  of  the  said  company  at  which 
meeting  the  Board  of  Directors  passed  a  resolution  declaring  "that  the 
present  capital  stock  of  the  corporation  ia  found  insufficient  for  its 
purposes  and  that  it  was  deemed  requisite"  to  amend  the  charter  of  this 
company  so  that  its  authoriiBed  maximum  capital  stock  should  be  in- 
creased from  126,000  to  $50,000,  and  $25,000  thereof  should  be  preferred 
stock;  and  to  effect  these  purposes  that  the  third  section  of  the  charter 
should  be  amended  so  as  to  read  as  follows: 
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"The  capital  8to6k  of  said  company  shall  not  be  less  than  $10,000 
nor  more  than  $60,000  to  be  dlylded  Into  shares  ot  the  par  yalue  of 
$1,000,  subscriptions  to  said  stock  to  be  paid  In  money,  land,  leases, 
labor  or  services  or  in  any  other  property,  real,  personal  or  miz^d.  Of 
the  said  $60,000,  $26,000  may  be  common  stock  and  $26,000  may  be 
preferred  stock.  The  preferred  stock  to  be  issued  as  to  bear  In  divi- 
dends at  the  rate  of  eight  per  cent.,  goaranteed  tp  be  paid  before  any 
dividends  shall  be  paid  on  the. common  stoclc,  and  the  said  preferred 
stock  or  any  portion  of  It  outstanding  to  be  redeemable  at  not  less  than 
par  by  the  corporation  after  six  months'  notice  to  the  holders  of  any 
such  stock." 

And  the  said  board  of  directors  thereupon  ordered  a  meeting  of 
the  stockholders  to  be  called  for  the day  of ^  192 — ,  ac- 
cording to  law  and  to  take  action  upon  the  foregoing  proposed  amend- 
ments to  the  charter  of  the  corporation. 

(2)  That  on  the day  of ,  192 — ,  there  was  held  at 

the  offlce  of  the  said  corporation  in  the of a  meeting  of 

its  stockholders  after  ten  days'  notice  to  all  the  stockholders,  either 
served  in  person  or  by  mailing  the  same  as  required  by  law,  such  notice 
stating  the  time  and  place  and  general  object  of  the  meeting,  and  the 
amount  to  which  it  was  proposed  to  increase  the  capital  stock.  That 
at  the  said  meeting  there  was  represented  In  person  and  by  proxy  over 
two-thirds  in  amount  of  the  stockholders  of  the  said  corporation  having 
voting  powers.  That  the  foregoing  resolution  adopted  by  the  board 
of  directors  proposing  to  amend  Section  3  of  the  charter  of  this 
company  In  the  manner  hereinbefore  set  out,  was  in  terms  laid  before 
the  said  stockholder's  meeting  and  adopted  by  a  unanimous  vote  In 
favor  thereof,  said  vote  being  more  than  two-thirds  In  amount  of  the 
entire  stock  of  the  corporation. 

(3)  That  the  proceedings  of  said  meeting  were  duly  entered  on 
the  minutes  of  the  proceedings  of  the  stockholders. 

Therefore  this  certificate  Is  now  signed  by  -,  president  of 

the Company,  aforesaid,  with  Its  corporate  seal  thereto  affixed, 

attested  by  ,  its  secretary,  at  its  of  , 

Virginia,  this day  of ,  192—. 

,  Secretary.  ,  President. 


(Affix  Corporate  Seal  here.) 

This  should  be  acknowledged.    See  form  Nos.  26  and  26,  below. 


No.  19.    Form  of  Power  of  Atiornet  for  Appointment  of  Ageitt  rt  a 

Domestic  Corpobation,  Doing  Business  in  Virginia,  all  of  the 

Officebs  and  Directors  being  Non-Residents  of  the 

County  or  City. 
(Va.  Code  1919.  S  3864;  Pollard's  Code  Biennial  1920,  p.  174.) 
Know  all  Men  by  these  Presents : 

That ,  a  corporation  organized  and  existing  under 

the  laws  of  the  State  of  Virginia,  having  its  principal  office  In  the 

State  of  Virginia,  at ,  all  of  the  officers  and  directors  of  said 

corporation  being  non-residents  of  : ,  hereby  constitutes  and 

appoints,  with  his  consent  and  acceptance  first  obtained,  ,  a 
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practicing  attorney-at-Iaw,  residing  in  said ,  to  be  the  true  and 

lawful  agent  and  attorney  of  said  corporation  pursuant  to  the  pro> 
Yisions  of  section  3864  of  the  Code  of  Virginia  1919  against  said  com- 
pany may  be  served,  and  who  is  hereby  authorized  to  enter  an  ap- 
pearance in  its  behalf  in  any  actions  and  proceedings;  and  the  said 
corporation  hereby  stipulates  and  agrees  that  any  lawful  process 
against  the  said  corporation  which  is  duly  served  on  said  agent  and 
attorney  shall  be  of  the  same  legal  force  and  validity  as  if  served  on 
said  corporation. 

•  In  Witness  Whereof,  the  said ,  has  executed  this  power  of 

attorney  by  causing  its  name  to  be  hereunto  afl^ed  by its 

President,  with  its  corporate  seal  attested  by ,  its  Secretary. 

All  done  this day  of ,  192—. 


[Affix  Corporate  Seal  here.]  By 


President. 
Attest: 


Secretary. 

State  of 

City  (or  County)  of 


I, ,  a  Notary  Public  in  and  for  the  State  and  city  (or 

county)  aforesaid,  do  hereby  certify  that  and  ,  whose 

names,  respectively,  as  President  and  Secretary  of ,  are  signed 

to  the  foregoing  power  of  attorney,  have  acknowledged  the  same  before 
me  in  my  city  (or  county)  aforesaid. 

My  commission  expires  the day  of ,  192 — . 

Given  under  my  hand  and  official  seil  this day  of 192 — . 

[Affix  Official  Seal  here.] 


Notary  Public. 
The  above  form  is  to  be  recorded  in  the  clerk's  office  of  the  court, 
etc.,  as  provided  in  this  section. 


No.  20.    Minutes  of  Annual  Meeting  of  Stockholdebs 

(Williams'  Corp.  Laws  of  Va.,  p.  228;  Dill's  Forms,  No.  43.) 

The  annual  meeting  of  stockholders  was   held   at  the  principal 

office  of  the  company.  No. Street, Virginia,  on  the 

day  of ,  192 — ,  at  a.  m.  (or  p.  m.) 

The  meeting  was  called  to  order  by  Mr.  ,  who 

upon  motion,  was  unanimously  chosen  chairman,  and  Mr. 

was  appointed  secretary  and  clerk  of  the  meeting. 

The  secretary  then  read  the  roll  of  the  stockholders  entitled  to 
vote  at  this  meeting,  with  the  following  result: 

The  following  stockholders  were  present  in  person:  [giving  names 
and  number  of  shares.] 

The  following  stockholders  were  represented  by  proxy:    [giving 
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names  of  stockhoidera  and  proxy,  and  number  of  Bhares],  being  a 
majority  in  interest  of  all  the  stockholders  of  the  company. 

The  proxies  presented  were  ordered  to  be  filed  with  the  secretary 
of  the  meeting. 

The  secretary  presented  and  read  a  copy  of  the  notice  of  the  meet- 
ing, together  with  proof  of  the  due  mailing  thereof,  to  each  stockholder 

of  the  company,  at  least days  before  the  meeting,  as  required 

by  the  by-laws. 

The  transfer  book  and  the  stock  book  of  the  company,  together 
with  a  full,  true  and  complete  list  in  alphabetical  order  of  all  the 
stockholders  entitled  to  yote  at  the  ensuing  election,  with  the  residence 
of  each  and  the  number  of  shares  held  by  each,  were  produced,  and 
remained  during  the  election  open  to  inspection. 

Upon  motion,  duly  made  and  seconded,  the  reading  of  the  minutes 
of  the  last  preceding  meeting  was  dispensed  with. 

Upon  motion,  duly  seconded,  the  meeting  proceeded  to  the  election 

of directors,  by  ballot,  in  accordance  with  the  by-laws,  and  the 

polls  were  opened  at a.  m.  (or  p.  m.),  and  the  stockholders  pre- 
pared and  cast  their  ballots  showing  that  the  following  gentlemen 
(stockholders)  had  received  the  greatest  number  of  votes,  and  the 
chairman  declared  them  duly  electa  directors  of  the  company,  to  hold 
olSce  until  the  next  annual  election  and  until  their  successom  are 
elected  and  qualify. 

The  annual  statement  of  the  directors  was  presented  and  read  and 
ordered  to  be  received  and  filed  with  the  secretary. 

The  report  of  the for  the  past  year presented  and 

read  and  ordered  to  be  received  and  filed  with  the  secretary. 

(Here  insert  record  of  any  other  business  transacted.) 

The  secretary  was  directed  to  insert  in  the  minute  book,  for  the 
purpose  of  reference,  a  copy  of  each  of  the  following  papers: 

(1)  Notice  of  the  meeting  and  proof  of  service  thereof. 

(2)  List  of  stockholders  produced  at  the  meeting. 

(3)  Form  of  proxy. 

(4)  Report  of 

No  further  business  coming  before  the  meeting,  upon  motion,  duly 
seconded,  the  same  adjourned. 

,  Secretary  of  the  meeting. 


No.  21.    Notice  of  Annual  Mketing  of  Stogkholoess 
(Williams'  Corp.  Laws  of  Va.,  p.  229;  Dill's  Ii\)rms,  No.  44.) 

The  annual  meeting  of  the  stockholders  of  the  Company, 

incorporated,  will  be  held  on  the day  of ,  192 — ,  at 

a.  m.  (or  p.  m.),  at  the  principal  office  of  the  company, Street, 

,  for  the  purpose  of  electing  a  board  of  directors  and  receiving 

and  acting  upon  the  reports  of  the  officers  [insert  any  special  business 
to  be  transacted],  and  for  the  transaction  of  such  other  business  as 
may  properly  come  before  the  meeting. 

In  accordance  with  a  resolution  of  the  board  of  directors  heretofore 
adopted,  no  stock  can  be  voted  on  which  has  been  transferred  on  the 
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books  of  the  company  within 
Dated, ,  192—. 


days  next  preceding  this  election. 


Secretary. 


No.  22.    Pboxt — Stockholders'  MEErmo 
(WilliamB'  Corp.  Laws  of  Va.,  p.  229;  Dill's  Forms,  No.  46.) 
Know  All  Men  by  These  Preienta: 

That  I,  the  undersigned,  being  the  owner  of  ,  shares  of 

the  capital  stock  of  the Company,  incorporated,  do  hereby  con- 
stitute and  appoint my  true  and  lawful  attorney,  in  my  name, 

place  and  stead,  to  vote  upon  the  stock  owned  by  me  or  standing  in  my 
name,  as  my  proxy,  at  the  annual  (or  special)  meeting  of  the  stock- 
holders of  the  said  company,  to  be  held  at  the  company's  principal  oflice, 

Street, ,  on  the day  of ,  192 — ,  and  on  such  other 

day  as  the  meeeting  may  be  thereafter  held  by  adjournment  or  other- 
wise, according  to  the  number  of  votes  I  am  now  or  may  then  be 
entitled  to  cast,  hereby  granting  the  said  attorney  full  power  and 
authority  to  act  for  me  and  in  my  name  at  the  said  meeting  or  meet- 
ings, in  voting  for  directors  of  the  said  company  or  otherwise,  and 
in  the  transaction  of  such  other  business  as  may  properly  come  before 
the  meeting,  as  fully  as  I  could  do  if  personally  present  with  full 
power  of  substitution  and  revocation,  hereby  ratifying  and  confirming 
all  that  my  said  attorney  or  substitute  may  do  in  my  place,  name  and 
stead. 

In  Witness  Whereof,   I   have  hereunto  set   my   hand  and   seal, 
this day  of ,  192—. 


Witness: 


[seal] 


No.  23.    Ajuwal  Report  to  Stats  Corporation  Commission 
(Approved  by  State  Corporation  Commission) 

First 
The  name  of  the  corporation  Is 


Second 
The  location  of  the  principal  office  is  [give  county  or  city,  or  street 
and  number,  if  any]. 

Third 

The  name  and  post-office  address  of  the  agent  upon  whom  proceiss 

against  the  corporation  may  be  served  are  [to  be  given  only  when  all 

the  officers  and  directors  are  non-residents  of  the  county  or  city  In 

which  the  principal  office  is  located,  or  in  case  of  foreign  corporation.] 

F\>URTH 

The  character  of  the  business  is  and  as  otherwise 

specified  in  the  certificate  of  incorporation. 

Fifth 

The  maximum  amount  of  capital  stock  authorized  is  | ^. 

The  amount  actually  issued  and  outstanding  is  | 
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Sixth 
Tlie  last  annual  meeting  of  stockholders  was  held  on  the 

*»'  <*' •  !»»-•  Seventh 

The  last  election  of  directors  was  held  on  the day  of , 

ETlOHTH 

The  names  and  addresses  of  the  offlcers  and  directors  and  the 
time  when  the  office  of  each  expiree  are  as  follows: 
Names  of  Directors:  P.  O.  Address.  Expiration  of  Term. 


Offlcers: 

President:  

Vice-President:  

Treasurer:  

Secretary:  

Ninth 
In  Witness  Whereof,  this  report  is  signed  hy  the  president,  (or 

tecretary)  of  the  said  corporation  this day  of  ,  192 — 

■■ ,  President 

The  date  appointed  for  the  next  annual  meeting  of  the  stockhold- 
ers is  the day  of ,  191—. 


No.  24.    AmruAL  CxBTincATB  to  Clbk  or  CnouiT  ob  CoaPoiATioN  Couar. 
This  is  to  certify  as  follows: 

FiB8T 

The  principal  offlce  of  this  corporation  is   [give  the  county  or 
city,  or  street  and  numfber,  if  any]. 

Second 

The  last  annual  meeting  of  the  stockholders  was  held  on  the 

day  of ,  l»a— .  thied 

The  following  is  a  list  of  the  offlcers  and  directors  of  such  cor- 
poration elected  at  said  annual  meeting: 

Offlcers:  Residences.  . 


Directors: 


In  Witness  Whereof,  said  corporation  has  caused  this  certificate 
to  be  signed  by  its  president  and  secretary,  and  its  corporate  seal 

hereto  afflxed,  the day  of ,  192 — . 

[Afllx  Corporate  Seal  Here.] 

,  President 

,  Secretary. 
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No.  26.    Statutory  Form  of  Acknowledgment  on  Behalf  of  a 

GOBPOBATION 

(Code,  §  5207.) 

State  (or  territory  or  district)  of  ,  County  (or  Corpo- 
ration),   of    ,    to-wlt:       I,    ,    a    

(here  insert  the  official  title  of  the  person  certifying  the  acknowledge- 
ment) in  and  for  the  State  (or  territory  or  district)  and  county  (or 

corporation)   aforesaid,  do  certify  that (here  insert 

the  name  or  names  of  the  persons  signing  the  writing  on  behalf  of 
person  or  corporation,  or  the  name  of  the  person  signing  the  writing 
in  a  representative  capacity),  whose  neame  (or  names)  is  (or  are) 

signed  to  the  writing  above,  bearing  date  on  the day  of , 

has  (or  have)  acknowledged  the  same  before  me  in  my  own  county 
(or  corporation)  aforesaid.    My  commisions  expires 

Given  under  my  hand  this day  of . 


N.  O.,  N.  P.  (or  other  officer). 


It  is  suggested  that  the  above  form,  though  sufficient  tor  recorda- 
tion, might  not  be  sufficient  for  other  purposes;  so  we  give  the  form 
below  also.    (P's  Code  B.  1920,  p.  233.) 


No.  26.    Fuller  I>\>bm  of  AcKNOwiEDOikiENT  on  Behalf  of  a 

Cobpobation 
(Pollard's  Code  Biennial  1920,  p.  233.) 
State  of  Virginia,  j 

City  of  Richmond,         )    ^^^"• 

I,  John  Smith,  a  notary  public  in  and  for  the  city  and  State 
aforesaid,  do  certify  that  John  Jones,  whose  name  as  president  of 

the  corporation,  is  signed  to  the  foregoing  writing, 

bearing  date  on  the day  of  ,  192 — ,  personally  appeared 

before  me  this  day  in  my  said  city  and  in  the  name  and  on  behalf  of 
the  said  corporation  acknowledged  the  said  writing  as  the  act  and 
deed  of  the  said  corporation,  and  made  oath  that  he  is  president  of 
the  said  company  and  that  the  seal  affixed  to  said  writing  is  the  true 
corporate  seal  of  said  corporation  and  that  it  has  been  affixed  thereto 
by  due  authority. 


My  term  of  office  expires . 

Given  under  my  hand  this day  of ,  192 — . 

N.  0.,  N.  P.  (or  other  officer). 


No.  27.    ExECxmoN  of  Deed  bt  a  Cobpobation 
(Code,  §  5208,  as  amended  by  Acts  1920,  p.  586;  Pollard's  Code 

Biennial  1920,  p.  234.) 

In  witness  whereof  the  corporation  has  caused  this  deed 

to  be  signed,  acknowledged,  and  delivered  In  its  name  by  

its  president  (or  acting  president  or  vice-resident  or  i>er8on  author- 
ized hereunto  by  the  board  of  directors  of  said  corporation)  and  its 
corporate  seal  to  be  hereto  affixed  and  attested  by  ,  its 
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secretary  {acting  treoiurer  or  treasurer  or  person  duly  authorised 
hereunto  by  the  board  of  directors  of  the  said  corporation)  on  the 
day,  month  and  year  first  above  written. 


[Affix  Corporate  Seal  Uere.j 
Attest: 

By ,  President. 

,  Secretary. 


no.  28.    risturn  on  process  ob  notice  served  on  officer  of  a 

Domestic  C<»poration. 
(Code,  SS  6068  (as  amended  by  Acts  1922),  6066,  6020.  2836.) 

Executed  on  the day  of ,  192 — ,  by  delivering  a  copy 

of  the  within  process  (or  notice)  to  P.  A.,  president  (or  other  chief 
officer,  or  vice^pretident,  generaJ  manger,  cashier,  treasurer,  secretary; 
general  superintendent  or  a  director,  or  on  a  local  agent  appointed 
by  power  of  attorney,  or  on  any  officer  or  agent  found  in  the  county  or 

city  where  the  principal  office  is  located)  of ,  a 

domestic  corporation  of  Virginia,  at .  in county, 

wherein  he  resides  (or  his  place  of  business  is  or  the  principal  ojBfice 
of  the  corporation  is  located), 

X.  Y.,  Constable   (or  sheriff  or 

J.  R.,  deputy  for  X.  Y., 

sheriff)  of county. 


No.  29.    Return  on  Process  or  Notice  Served  on  Agent  of  a 

Domestic  or  Foreign  Corporation. 
(CkMle,  55  6064,  6066,  6020,  2826.) 

Elxecuted  on  the day  of ,  192 — ,  by  delivering  a  copy 

of  the  within  process  (or  notice)  to  A.  T.,  a  depot  or  station  agent,  (or 

a  telephone  or  telegraph  operator,  or  a  toVrgatherer)  on  the •,  a 

domestic   (or  foreign)   corporation  of  Virginia,  at  In  

county,  wherein  he  resides  and  wherein  the  action  (or  suit  or  other 
proceedings)  was  brought  or  commenced  (or  wherein  is  located  the 
principal  office  of  such  company). 

X.   Y.,  Constable  (or  sheriff  or 
J.  R.,  deputy  for  X.  Y., 

sheriff)  of county. 

Service  on  the  statutory  agent  may   be  as  a  process  or  notice 
is  served  generally. 


No.  30.    Voluntary  Surrender  of  Franchise  Before  Payment  of 

Any  Capital  Stock. 
(Va.  Code  1919,  |  3809;  Pollard's  Code  Biennial  1920,  p.  164.) 
We,  the  undersigned,  being  all  the  incorporators  named  in  the 

certificate  of  incorporation  of  

the  charter  of  which  was  issued  by  the  State  Corporation  Commission 

on  the         ■  ■  day  of ,  192 — ,  do  hereby  certify  that  no  part 

of  the  capital  stock  of  the  corporation  has  been  paid,  and  that  the 
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buBinesB  for  which  the  charter  was  secured  has  not  been  begun,  and 
do  hereby  surrender  all  our  corporate  rights  and  franchises,  and  file 
this,  our  certificate,  verified  by  oath,  In  the  Clerk's  office  of  the  State 
Corporation  Commission,  so  that  the  said  corporation  shall  stand 
dissolved,  according  to  section  3809  of  the  Code  of  Virginia  1919. 


SUte  of  Virginia, 

of .  to-wlt: 


Subscribed  and  sworn  to  before  me  by 


this  day  of  ,   192—. 


Notary  Public* 


No.  31.    Two.THiBt»  Consent  to  Dissolution. 
(Va.  Code  1919,  §  3810,  as  amended  by  Acts  1918,  p.  99;    Pollard's 

Code  Biennial  1920,  p.  166.) 

At  a  meeting  called  for  that  purpose,  held  at on 

,  192 — ,  after  notice  served  on  each  director  as  required 

by  law,  a  resolution  was  adopted  by  a  majority  of  the  whole  board 
that  In  the  judgment  of  the  Board  of  Directors  It  was  deemed  advis- 
able and  for  the  benefit  of  ,  a  corporation  organised 

and  existing  under  the  laws  of  the  Commonwealth  of  Virginia,  that 
It  should  be  dissolved. 

Within  ten  days  after  the  adoption  of  such  resolution,  the  said 
Board  of  Directors  caused  notice  of  the  adoption  thereof  to  be  mailed 
to  each  stockholder  of  record,  and  beginning  within  the  said  ten  days 

caused  a  like  notice  to  be  published  at  least a  week  for 

successive  weeks  in  ,  a  newspaper  pub- 
lished at Virginia,  of  a  meeting  of  the  stockholders 

to  be  held  at Virginia,  the  principal  ofllce  of  the 

corporation  on ,  192 — ,  to  take  action  upon  the  said 

resolution. 

Pursuant  to  said  notice,  this  meeting  of  the  stockholders  is  held 
at  the  time  and  place  specified  


and  there  are  present  in  person,  or  represented  by  proxy, 

shares  out  of  a  total  of shares,  issued  and  outstanding;  and 

we,  t)ie  undersigned,  who  represent  at  least  two-thirds  in  interest 
of  the  stockholders  hereby  consent  that  the  said  dissolution  shall  take 
place,  and  hereby  signify  our  consent  in  writing,  in  person  and  by 
proxy  as  follows: 

NAME  OWNING  OB  BIPBBBBNTINO  Na  OF  BHABBB 
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We,  the  undersigned,  Preeident,  Secretary  and  Treasurer,  respeo- 

tively,  of ,  do  hereby  certify  under  the  seal 

the  following  is  a  list  of  the  names  and  residences  of  the  officers  and 
of  the  corporation  affixed  hereto,  and  attested  by  its  {Secretary,  that 
directors  of  said  corporation: 

OFFICERB. 

NAICK.  TITLE. 


DIRECTORS. 

NAMK.  BBSOHCNCK. 


and  we  do  hereby  further  certify  that  the  foregoing  is  a  true  and 
accurate  statement  of  the  action  of  the  directors  and  stockholders, 
with  the  written  consent  of  at  least  two-thirds  in  interest  of  the  stock- 
holders, all  of  which  is  filed  in  the  office  of  the  Clerk  of  the  State 
Ck)rporation  Commission  to  the  end  that  a  good  and  sufficient  Certifi- 
cate of  Dissolution  may  be  issued. 

In  witness  whereof  we  hereto  set  our  hands  and  cause  the  seal 
of  the  corporation  to  be  hereto  aflized  and  attested  by  the  Secretary 

this day  of ,  1»2— . 

,  President. 


[SEAL]  ,    Secretary. 

.    Treasurer. 


Attest: 


-,  Secretary. 


J  ^ 


STATE  OF  VIRGINIA, 

of ,  to-wlt: 

I^ ^  a  Notary  Public  in  and  for  the 

and  State  aforesaid,  do  certify  that ,  President, 

Secretary,  and  ,  Treasurer,  whose  names  are  signed  to 

the  writing  above,  bearing  date  on  the  day  of  , 

192 — ,  have  acknowledged  the  same  before  me  in  my  and 

State  aforesaid. 

My  term  of  office  expires  on  the day  of ,  192 — 

Given  under  my  hand  this day  of ,  192 — 

NoUry  Public. 


No.  32.    Unanimous  Consent  to  Dissolxttion. 
(Code  5  3810,  as  amended  by  Acts  1918,  p.  99,  Pollard's  Code 

Biennial  1920,  p.  167.) 
We,  the  undersigned,  being  all  the  stockholders  of 
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a  corporation  organized  and  existing  under  the  laws  of  the  Common- 
wealth of  Virginia,  do  hereby  consent  to  the  dissolution  of  the  said 
corporation  and  file  this,  our  said  consent,  in  the  office  of  the  State 
Ck>rporatlon  Commission,  in  order  that  t^e  said  Commission  may  issue 
a  certificate  whereby  the  dissolution  of  said  corporation  shall  be 
effected. 

NAME.  NO.  OF  SHABES.  NAME.  NO.  OF  8HABE8. 


I,    ,   President   of   the 


do  hereby  certify  that  that  the  signers  to  the  aboye  consent  to  the 
dissolution  of  thl  corporation  are  all  the  stockholders  of  said  corpora- 
tion of  record  as  of  this  date. 

Witness  my  signature  as  President  of  the  aforesaid  corporation, 
under  the  seal  of  said  corporation,  attested  by  the  Secretary  of  the 
said  corporation  this day  of ,  192 — . 

[SEAL] 

,  President. 

Attest: 


-,  Secretary. 


STATE   OF  VIRGINIA, 

of ,  to-wit: 

I,  — ,  a  Notary  Public  in  and  for  the 

and    State  aforesaid,   do   certify   thati  ^    President   and 

,  Secretary,  whose  names  are  signed  to  the  writ- 
ing above,  bearing  date  on  the day  of ,  have  acknowledged 

the  same  before  me  in  my and  State  aforesaid. 

My  term  of  office  expires  on  the day  of . 

Given  under  my  hand  this day  of ,  192 — , 

Notary  Public. 


No.  33.    FoBU  FOB  Obtaining  New  Chabteb  Within   Thbeb  Teabs 

AFTEB  Dissolution  foe  Failure  to  Pat  Rboistration  Fekb.  Etc. 

(Va.  Code  1919,  §  3811;  Pollard'^s  Code  Biennial  1920,  p.  168.) 

Certificate  of  Incorporation  of  the 

This  is  to  certify  that  at  a  special  meeting  of  the  Stockholders  of 
the duly  called  for  the  purpose,  by  stockhold- 
ers representing  not  less  than  one-tenth  (1-10)  of  the  capital  stock  of 

the  Comapny,  and  held  at  the  ofllce  of  the  Company,  on  the day 

,  at  which  meeting shares  of  the  capital  stock  of  the  said 

company  were  represented  in  person  or  by  proxy,  the  following  pre- 
amble and  resolutions  were  adopted  by  a  vote  of  more  than  two-thirds 
in  Interest  of  all  the  stockholders: 

WHEREAS,  the  charter  of  this  company  seems  to  have  been  an- 
nulled and  revoked  by  reason  of  the  failure  of  the  company  to  pay, 
as  required  by  law,  the  annual  registration  fees  for  which  it  is  liable, 
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and  to  make  tlie  annual  reporta  of  Its  status,  business  and  conditions 
for  tlie  years ,  as  prescribed  by  the  State  Ck>rporation  Com- 
mission in  accordance  with  the  laws  of  the  State,  and 

WHBRBAS,  the  properties  of  the  company  hare  not  been  disposed 
of  and  its  business  and  operations  are  still  being  carried  on,  and  it 
is  desired  to  remove  all  doubt  as  to  the  validity  of  the  said  charter, 
and  to  reyiye   and  continue  the  corporate  existence  and  powers  of  the 

said  

NOW  THEREFORE  be  it 

RESOLVED,  that  (here  name  not  less  than  three  persons)  who 
are  hereby  chosen  for  the  purpose,  are  authorised  and  directed  to 
execute  and  acknowledge  a  certificate  for  a  new  charter  for  this  Com- 
pany as  provided  by  section  3811  of  the  Code  of  Virginia  1919. 

In  accordance  with  the  said  preamble  and  resolution,  and  by  virtue 
thereof  and  of  said  section  of  the  Code,  we  the  undersigned  do  hereby 

make  application  for  a  new  charter  for    the for  the  purpose 

of  reviving  and  continuing  the  corporate  existence  and  powers  of  said 
corporation,  and  by  this  our  certificate  do  set  forth  the  same  name, 
powers  and  amount  of  capital  stock,  as  contained  in  the  charter  of 
said  company,  which  it  is  alleged  has  existed  and  been  revoked  and 

annulled  as  aforesaid,  which  said  charter  was  on  the day  of 

,  by  the  State  Corporation  Commission  certified  to  the  Secre- 
tary of  the  Commonwealth  of  Virginia  for  recordation:  to-wit  (here 
insert  name,  powers,  amount}  of  capital  stock,  etc.,  as  set  forth  in 
charter  as  amended,  if  there  have  been  any  amendments. 

Given  under  our  hands,  this  day  of  ,  192 — . 


STATE  OF  VIRGINIA.  

County  of ,  to-wit: 

I^ ^  a  notary  public  in  and  for  the  county  and  State 

aforesaid,  do  hereby  certify  that whose  names  are  signed  to 

the  foregoing  writing  bearing  date  on  the  day  of . 

192 — ,  have  acknowledged  the  same  before  me  in  my  County  aforesaid. 

My  commission  expires  on  the day  of ,  192 — . 

Given  under  my  hand  this,  the  ■     day  of ,  192 — . 


Notary  Public 


VIRGINIA. 

In  the Court  of  the 


The  foregoing  certificate  of  incorporation  of  the 


was  presented  to  me Judge  of  the 


in  vacation  (or  term)  and  having  been  examined  by  me 

I  now  certify  that  the  said  certificate  for  incorporation  is,  in  my 
opinion,  signed  and  acknowledged  in  accordance  with  section  3811  of 
the  Code  of  Virginia  1919. 

Given  under  my  hand,  this  the day  of 192 — . 

Judge. 
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No.  34.    Petition  fob  Rb-Issue  of  Lost  Gebtifigate  of  Stock. 
(Ck)de,  58  8818-19,  new  form  approved  by  Corporation  Court  of  Lynch- 
burg.   Furnished  by  S.  A.  narris,  Attomey-at-Law,  Lynchburg,  Va.) 

To  the  Honorable  F.  P.  Christian,  Judge  of  tfim  Corporation  Court 
of  the  City  of  LynchOurg: 

lour  petitioner,  Geo.  O.  Morgan,  respectfully  represents,  that  he 
IS  the  owner  of  Ten  Shares  of  Stock  of  the  J.  W.  Ould  Company,  whose 
principal  office  is  located  in  the  city  of  Lynchburg,  Virginia,  and  that 
said  corporation  was  duly  chartered,  incorporated  and  organized  under 
the  laws  of  the  State  of  Virginia.    The  certificate  for  said  stock  was 

issued  on  the  day  of  ,  192 — ,  and  was  numbered 

and  was  tor  Ten  bhares  of  the  preierreu  siock  of  said  cor- 
poration, of  the  par  value  of  One  Hundred  Dollars,  (1100.00)  per 
share,  and  its  market  value  is  the  same  that  it  was  about  seven  years 
ago.  Petitioner  left  the  said  stock  certificate  in  a  bureau  drawer  at 
his  home  at  611  Court  Street,  in  said  city  and  his  health  being  bad 
he  went  to  jBattle  Creek,  Michigan  and  other  places  for  treatment, 
and  was  away  for  about  two  years,  his  said  house  being  rented  out  dur- 
ing that  i>eriod,  and  when  he  returned  he  could  not  find  the  said  certifi- 
cate for  the  stock,  and  has  made  diligent  search  for  it,  but  has  still  been 
unable  to  find  it,  and  that  it  is  lost  or  destroyed;  that  he  has  applied 
to  said  corporation  and  they  have  refused  to  issue  a  new  stock  cer- 
tificate therefor  to  him. 

Wherefore,  and  for  as  much  as  your  petitioner  is  otherwise  with- 
out sufficient  and  adequate  remedy,  he  prays  that  said  corporation 
may  be  summoned  to  appear  before  your  honor's  court  at  such  time 
and  place  as  may  be  fixed  by  the  court  to  show  cause,  if  any,  it  can, 
why  it  should  not  issue  to  petitioner  a  new  certificate  of  stock  in  the 
place  and  stead  of  the  certificate  so  lost  and  destroyed,  and  that  a 
new  certificate  for  said  stock  be  required  to  be  issued  to  him  by  said 
corporation  and  that  an  order  may  be  entered  requiring  said  corpora- 
tion to  issue  to  him  a  new  certificate  for  said  stock  herein  described, 
and  tnat  all  such  other,  further  and  general  relief  may  be  granted  your 
petitioner  as  the  nature  of  his  case  may  require. 

P.  P.,  Petitioner. 


No.  36.    Obder  RcQUiaiNO  Cokfobation  to  Rb-Ibsue  Lo6T 

Cebtificate  of  Stock. 
{Idem.) 
In  the  Corporation  Court  for  the  City  of  Lynchburg. 
Geo.  O.  Morgan,  Plaintiff, 

TB. 

J.  W.  Ould  Company,  Inc. 

It  appearing  to  the  Court  that  a  copy  of  the  order  of  Sept.  Srd, 
1919,  heretofore  entered  in  this  proceeding,  and  served  on  the  defendant, 
J.  W.  Ould  Company,  Inc.,  more  than  five  days,  prior  to  this  day 
requiring  the  said  defendant  to  show  cause  at  this  time  and  place 
why  it  should  not  issue  to  the  plaintiff,  Geo.  0.  Morgan,  a  new  cer- 
tificate of  stoidc  in  the  place  of  the  one  described  in  his  petition  here- 
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tofore  filed  herein,  and  the  court  having  now  this  day  heard  the 
proofs  and  allegations  in  behalf  of  all  the  parties  in  interest  relative  to 
the  subject  matter  of  inquiry  set  up  in  said  petition,  and  mentioned 
in  said  order,  and  upon  such  hearing  the  court  being  satisfied  that  the 
petitioner  is  the  lawful  owner  of  ten  shares  of  the  preferred  capital 
stock  of  said  Ck)rporation,  J.  W.  Ould  Company,  incorporated,  of  the 
par  Talue  of  $100.00  per  share,  and  that  a  stock  certificate  therefor  num- 
ber 6,  was  heretofore  in  the  20th  day  of  July  1910  issued  to  said  Geo. 
O.  Morgan,  plaintiff,  by  said  €k>rporation,  J.  W.  Ould  Company,  Inc., 
defendant,  and  that  said  certificate  of  stock  since  ft  was  so  issued  has 
been  lost  or  destroyed  and  cannot  be  found  and  that  no  suflicient 
cause  has  been  shown  why  a  new  certificate  therefor  should  not  be 
issued  to  said  Go.  O.  Morgan,  by  said  Corporation  in  place  thereof; 
it  is  hereby  adjudged  and  ordered  that  the  said  J.  W.  Ould  Company, 
Inc.,  be  and  it  is  hereby  required  within  30  days  |rom  this  date  to  issue 
and  deliver  to  said  Geo.  O.  Morgan,  a  new  certificate  for  the  number  of 
shares  of  the  preferred  capital  stock  of  said  Corporation,  specified 
in  said  order  of  Sept  3rd,  1919,  aa  owned  by  said  Morgan,  and  the 
certificate  for  which  has  been  lost  or  destroyed,  the  same  being  as 
aforesaid,  for  ten  shares  of  the  preferred  capital  stock  of  said  Cor- 
poration, of  the  par  value  of  1100.00  per  share. 

And  the  said  plaintiff,  Geo.  O.  Morgan,  is  hereby  directed  and  re- 
quired to  file   before  this   court  a  proper  bond   in   the  penalty  of 

I ,  payable  to  the  Commonwealth  of  Virginia  and  with 

such  surety  as  may  be  approved  by  this  court,  and  conditioned  to 
indemnify  and  save  harmless  any  person,  or  persons,  who  shall  here- 
after appear  to  be  the  lawful  owner  of  such  certificate  so  stated  to  be 
lost  or  stolen  or  destroyed. 

And  thereupon  the  said  Geo.  O.  Morgan,  appeared  before  this 
court  at  this  time  and  place,  and  entered  into  and  filed  said  bond,  with 
—  as  his  surety. 

And  all  the  objects  of  this  proceeding  being  accomplished  it  is 
ordered  stricken  from  the  docket. 


COSTS 

See  Justice  of  the  Peace;  Sherifs^  Sergeants^  Const'Mes^  etc.; 

Fees  of  Officers  and  Witnesses 

§  L  In  criminal  casea. — See  titles  above,  and  Code, 
§§  4954-66,  as  to  "Taxation  and  Allowance  of  Costs  in  Crimi- 
nal Cases." 

§  2.  In  civil  cases. — See  titles  above,  and  Code, 
§§  3517-37,  (§  3527  repealed  by  Acts  1912  amending  §  3504), 
as  to  "Costs  Generally,  and  Allowance  to  Witnesses." 
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CO-TENANTS 

r- 

\    .,    .  ^  • .  ^^ 

See  Partition;  Partnership 

I.    Joint  Tenants 

fi  1.  Definition 

§  2  Unity  of  interest,  title,  time,  and  possession 

fi  8.  Conveyance  by  a  co-tenant 

8  4.  Joint  tenants  must  sue  and  be  sued  jointly 

5  6.  Liability  of  one  co-tenant  to  others  for  waste  or  profits 

§  6.  Supervisorship  between  Joint  tenants  abolished 

5  7.  Terminating  a  joint  tenancy 

II.    Tenants  bt  Entireties 
§  8.    Definition;  converted  by  statute  into  tenants  in  common 

III.    Tenants  in  Ck>MMON 
fi  9.    Definition 

§  10.    How  tenants  in  common  sue  and  are  sued 
§  12.    Liability  of  one  tenant  in  common  to  others  for  waste  or 

profits. 
§  12.    Conveyance  by  tenant  in  common 
5  13.    Terminating  a  tenancy  in  common 

IV.    Tenants  in  Co.pabcbnaby 
S  14.    Definition 

§  16.    How  parceners  sue  and  are  sued 

fi  16.    Liability  of  one  parcener  to  others  for  waste  or  profits 
§  17.    Conveyance  by  co-parcener — see  section  3,  above 
§  18.    Terminating  a  tenancy  in  co-parcenary 

There  are  four  cases  of  co-tenants,  as  follows : 

I.    Joint  Tenants 

§  L  Definition. — A  joint  tenancy  is  where  real  estate  is 
conveyed  or  willed  to  two  or  more  persons  in  fee  simple,  for 
life,  for  years,  or  at  will.  The  interest  and  possession  of  each 
extend  to  every  part  of  the  whole,  as  is  the  case  of  the  other 
three  instances  of  co-tenancies.     (1  M's  Real  Prop.,  §  878.) 

§  2.  Unity  of  interest,  title,  time  and  possession. — Joint 
tenants  have  one  and  the  same  interest  or  estate,  arising  by 
one  and  the  same  conveyance,  commencing  at  one  and  the  same 
time,  and  held  by  one  and  the  same  undivided  possession.  The 
various  incidents  or  consequences  of  joint  tenancy  depend  upon 
this  unity  and  entirety  of  interest,  each  tenant  owning  the 
whole  jointly  and  nothing  separately,  but  with  power  to  trans- 
fer in  equal  shares,  (1  M's  Real  Prop.,  §§  880-5.) 

§  3.    Conveyance  by  a  co-tenanL — ^A  joint  tenant  or  any 
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co-tenant  may  transfer  his  undivided  interest,  by  deed  or  will 
to  his  co-tenant  or  to  another  (Code,  §§  6141,  6746-7,  6166). 
If  he  conveys  by  metes  and  bounds,  it  operates  to  pass  his 
undivided  interest  (see  Code,  §  6148). 

§  4.  Joint  tenanU  most  sue  and  be  sued  jointlyw— Yet  it 
has  been  held  a  joint  tenant  may  sue  a  stranger  in  a  separate 
action  of  ejectment  for  his  share  of  the  land  (100  Va.  120). 
But  one  joint  tenant  cannot  sue  another  for  trespass;  nor  in 
ejectment,  unless  there  is  proof  of  an  ^^actual  ouster  or  of  some 
other  act,  amounting  to  total  denial  of  the  plaintiff's  right  as 
co-tenant"  (Code,  §5466). 

§  5.  Linbility  of  one  co-tenant  to  others  for  waste  or 
profits. — If  a  joint  tenant,  tenant  in  common,  or  parcener 
commit  waste,  he  is  liable  to  his  co-tenants,  jointly  or  severally, 
for  damages,  and  if  it  be  done  wantonly,  or  wilfully,  he  is 
liable  to  double  damages;  and  if  done  by  a  tenant  in  posses- 
sion, pending  a  suit  to  recover  or  charge  the  land,  with  knowl- 
edge of  the  suit,  treble  damages  may  be  recovered.  Pro- 
vision is  also  made  to  prevent  further  waste  (Code,  §§  6507, 
6509,  6611).  For  further  as  to  waste,  see,  also.  Landlord  and 
Tenant^  section  6,  (11). 

As  to  profits  received  by  one  co-tenant,  by  statute  omitted 
by  the  Revisors  1919,  but  re-enacted  in  1920  (Acts  1920,  p. 
28),  an  action  of  account  may  be  maintained  ^^by  one  joint 
tenant,  tenant  in  common,  or  co-parcener,  or  his  personal 
representative,  against  the  other  as  bailiff,  for  receiving  more 
than  comes  to  his  just  share  or  proportion,  and  against  the 
personal  representative  of  any  such  joint  tenant  or  tenant  in 
common,"  but  not  against  the  personal  representative  of  a 
parcener,  he  being  omitted.  Notwithstanding  the  statute,  the 
usual  procedure  is  by  bill  in  equity.  (1  M's  Real  Prop.,  §§ 
891,922.) 

§  S.  SunriTorship  between  joint  tenants  abolished. — 
Formerly  where  one  joint  tenant  died  his  interest  survived  or 
accrued  to  the  others,  but  now  by  statute  (§  6169)  when  a 
joint  tenant  dies,  before  or  after  the  vesting  of  the  estate, 
whether  the  estate  be  real  or  personal,  or  whether  partition 
should  have  been  compelled  or  not,  his  part  descends  to  his 
heirs,  or  passes  by  will,  or  goes  to  his  administrator  or  executor, 
subject  to  debts,  curtesy,  dower,  or  distribution,  as  if  he  had 
been  a  tenant  in  common  (see  section  9,  below) ;  but  section 
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5160  says  the  above  section  does  not  apply  to  joint  executors 
or  joint  trustees,  nor  where  it  manifestly  appears  from  the 
tenor  of  the  instrument  that  it  was  intended  the  part  of  one 
dying  should  then  belong  to  the  others;  neither  does  the 
above  section  affect  the  mode  of  proceeding  on  any  joint  judg- 
ment or  decree  in  favor  of,  or  on  any  contract  with,  two  or 
more,  one  of  whom  dies.    (M's  Real  Prop.,  §§  892-3.) 

But  abolishing  survivorship  does  not  abolish  joint  ten- 
ancies, which  still  continue  with  all  their  other  incidents  (22 
Grat443). 

§  7.  Temunating  a  joint  tenancy, — ^This  is  done  by  de- 
stroying one  of  the  three  unities  of  title,  estate,  and  possession, 
the  unity  of  time  not  being  capable  of  being  destroyed.  The 
unity  of  title  may  be  destroyed  (as  to  his  interest)  by  the 
transfer  of  the  tenants  share  to  one  of  his  co-tenants  or  to  a 
stranger;  the  unity  of  estate  is  destroyed  by  a  transfer  of  a 
part  of  one  joint  tenant's  estate  or  interest  to  a  co-tenant  or  a 
stranger,  or  by  the  acquisition  of  the  inheritance  by  one  of 
two  joint  tenants  for  life  or  for  years;  and  the  unity  of  pos- 
session is  destroyed  by  voluntary  or  compulsory  partition. 
As  between  the  new  tenant's  interest  and  the  others,  they  are 
tenants  in  common,  except  in  the  case  of  partition  (see  Par- 
tUion).    1  M's  Real  Prop.,  §§  894-900.) 

II.    Tenants  by  Entiketies 

§  8*    Definition;  converted  by  statate  into  tenants  in 

common. — A  tendency  by  entireties  is  where  an  estate  in 
land  is  conveyed  or  willed,  after  marriage,  to  a  husband  and 
his  wife  jointly,  who  could  be  joint  tenants  but  for  the  fact  the 
husband  and  wife  are  in  law  one  person,  which  makes  them 
take  the  estate  entirely  as  one  individual;  and  where  another 
takes  along  with  them,  they  took  only  one  share.  But  by 
statute  in  1850  as  to  estates  of  inheritance,  and  in  1887  as  to 
any  estate  (see  Code,  1919,  §  5159),  ^4f  hereafter  any  estate, 
real  or  personal,  be  conveyed  or  devised  (willed)  to  a  husband 
and  his  wife,  they  shall  take  and  hold  the  same  by  moities 
(halves)  in  like  manner  as  if  a  distinct  moiety  (half)  had 
been  given  each  by  a  separate  conveyance,"  unless  indeed  § 
5160)  ^^it  manifestly  appears  from  the  tenor  of  the  instrument 
that  it  was  intended  the  part  of  the  one  dying  should  then 
belong  to  the  others."  The  effect  of  the  statute  is  to  convert 
the  tenancy  by  entireties  into  a  tenancy  in  common,  thereby 
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destroying  survivorship  which  existed  at  common  law,  and 
enabling  each  consort  to  transfer  his  or  her  share  during  the 
marriage,  just  as  tenants  in  common  might  do.  (See  sections 
9  and  12,  below).  Question,  whether,  where  a  deed  or  will 
is  made  to  a  husband  and  wife  and  another  person,  the  statute 
changes  the  common  law  rule,  which  gives  the  husband  and 
wife  one-half  and  the  third  person  the  other  half.  (1  M's  Real 
Prop.,  §§  906-11.) 

III.    Tenants  in  Common 

§  9.  Definilioii. — ^A  tenancy  in  common  is  where  two  or 
more  hold  the  same  land,  with  interest  accruing  under  differ- 
ent titles;  or  accruing  under  the  same  title  at  different  periods; 
or  conferred  by  words  importing  that  the  grantees  are  to  take 
distinct  (through  undivided)  shares  or  ^^share  and  share  alike,'' 
etc.  When  estates  in  joint  tenancy  (see  section  8,  above)  or 
in  co-parcenary  (see  section  14,  below)  are  broken  up,  they 
become  tenancies  in  common.     (1  M's  Real  Prop.,  §§  913-29.) 

§  10.  How  tenants  in  oommon  sue  and  are  sned. — Hold- 
ing  severally  an  undivided  share,  at  conunon  law  tenants  in 
common  might  sue  or  be  sued  severally,  except  as  to  personal 
actions  (as,  for  injuries  done  to  the  premises)  the  action  must 
be  joint.  By  statute  (§  6099),  ^^Tenants  in  common  may  join 
or  be  joined  as  plaintiffs  or  defendants";  but,  as  Mr.  Minor 
observes,  as  at  common  law,  they  may  also  sue  and  be  sued 
separately.     (1  M's  Real  Prop.,  §  921.) 

§  11.  Liability  of  one  tenant  in  c«Mnnion  to  others  for 
waste  or  profits. — See  section  5  above.  Notwithstanding  the 
statute  (see  section  5,  above  providing  an  action  of  account, 
every  tenant  in  common  has  a  right  to  possess,  use,  and  enjoy 
the  common  property  severally,  accounting  to  his  co-tenants, 
under  the  statute,  for  the  rents  and  profits  received ;  and  where 
one  uses  the  property  to  the  total  or  partial  exclusion  of  the 
others,  the  best  measure  of  his  accountability  to  them  is  their 
share  of  a  fair  rent  of  the  property  so  occupied  and  used  by 
him  (16  Grat.  21,  52,  54;  19  Grat.  38,  39),  although  circum- 
stances may  make  it  proper  to  resort  to  other  modes  of  adjust- 
ment between  the  co-tenants  (7  Leigh,  720;  16.  Grat.  21,  54; 
104  Va.  269). 

§  12.  Ccnreymncm  by  tenant  in  common* — See  section  3, 
above. 
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§  13.  Terminating  a  tenancy  in  common. — ^This  is  done 
by  all  the  co-tenants  uniting  in  conveying  their  shares  to  a 
co-tenant  or  to  a  stranger,  such  holder  of  all  the  shares  becom- 
ing at  once  possessed  in  severalty;  or  by  voluntary  or  com- 
pulsory partition.     (1  M's  Real  Prop.,  §§  927-8.) 

IV.    Tenants  in  Co-parcenart 

§  14.  Definitioni* — ^A  tenancy  in  co-parcenary  or  par- 
cemary  is  where  lands  come  by  descent  to  two  or  more  persons 
as  co-heirs,  called  co-parceners  or  parceners  (see  Code,  §  5264). 

§  15.  How  parceners  sue  and  are  suedL — Suits  by  them 
or  against  touching  the  right  to  the  property  descended  to 
them  must  be  joint,  except  as  to  descendants  of  parceners  suing 
for  the  recovery  of  their  interests. 

One  parcener  cannot  sue  another  for  trespass,  as  each  is 
entitled  to  the  possession  of  the  whole.  (1  M's  Real  Prop., 
§§  936-8.) 

§  IS.  Liability  of  one  parcener  to  others  for  waste  or 
profits. — See  section  5,  above. 

§  17.    0>n¥eyance  by  co-parcener. — See  section  3,  above. 

§  18.  Terminating  a  tenancy  in  co-parcenary. — ^This  is 
done  by  one  parcener  transferring  his  share  to  a  co-tenant  or 
to  a  stranger;  or  by  the  union  of  all  the  shares  by  descent  in 
one  parcener;  or  by  voluntary  or  compulsory  partition.  (1 
M's  Real  Prop.,  §§  942-6.) 


COUNTIES 


For  new  counties,  county  expenditures,  bounds  of  coun- 
ties, how  to  sue  and  be  sued,  and  magisterial  districts,  see 
Code,  §§  2674-95. 


COURTHOUSE,  CLERK'S  OFFICE  AND  JAIL 

See  JaXLoT 

•For  the  subject  generally,  see  Code,  §§  2854-80,  and  Acts 
1922,  amending  §  2854.  For  act  requiring  clerks  to  keep 
telephones  in  their  offices,  see  Acts  1918,  p.  534. 
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COUKTS  (GjSNERAL  PROVISIONS  AS  TO) 

For  chapter  as  to,  see  Code  §§  6958-83.  For  vacation 
powers  and  proceedings,  see  Code,  §§  6307-9. 

As  to  money  in  hands  of  court  unclaimed,  see  Code,  §§ 
6310-14,  and  Acts  1920,  p.  510. 


COURTS  OF  RICHMOND,  NORFOLK  AND  ROANOKE 

§  1.  Richmond  courts. — For  special  chapter  as  to,  see 
Code,  §§  5912-33,  and  Acts  1920,  p.  77,  amending  §  5917. 

§  2.  Norfolk  courts. — For  special  chapter  as  to,  see 
Code,  §§  5934-45. 

§  3.  RooBoke  courts. — For  special  chapter  as  to,  see 
Code,  §§  5946-57,  and  Acts  1918,  p.  754,  amending  §  5947. 

§  4.    Genorml  proTisions  as  to  courts.— 

See  Courts  {General  Provinons  as  to). 


CREDIT  UNIONS 

§  1.  Purpose  of  union. — ^The  purpose  of  these  loan  and 
sayings  institutions  is  to  accumulate  the  savings  of  its  mem- 
bers, make  loans  to  members  for  provident  purposes,  and  gen- 
erally to  conduct  a  credit  union  as  hereinafter  provided. 
(Acts  1922,  p.—,  §  1.)     They  are  a  kind  of  ^'little  banks." 

§  2.  How  chartered. — By  eight  residents  executing,  fil- 
ing, and  recording  a  certificate  as  in  the  case  of  corporations 
in  general — (see  Corporations^  section  4) .  The  corporate  name 
must  include  the  words  ^'credit  union,"  and  other  distinguish- 
ing word  or  words  shall  be  used.     (Id.,  §  1.) 

The  use  of  the  words  "credit  union"  by  others  is  punish- 
ale  by  a  fine  of  $10  to  $100  for  each  day  used  and  may  be 
stopped  by  injunction.     (1  Id.,  §  3.) 

§  3.    By-laws;  amendments. — ^The  unions  must  at  once 
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adopt  a  set  of  by-laws  and  file  a  copy  with  the  banking  de- 
partment of  the  State  Corporation  Commission.  When  these 
are  approved  by  the  Chief  Bank  Examiner,  the  minimum 
capital  stock  subscribed,  and  all  requirements  of  law  as  to 
organization  are  complied  with,  the  commission  issues  a  cer- 
tificate to  commence  business. 

The  by-laws  must  specify:  "(a)  The  date  of  the  annual 
meeting,  which  must  be  in  January,  requirements  as  to  notice 
and  manner  of  conduct  of  meeting;  (b)  the  number  of  direc- 
tors, not  less  than  5,  shareholders  and  members,  their  powers 
and  duties,  and  the  compensation  and  duties  of  all  officers; 
(c)  the  conditions  and  qualifications  for  membership;  the 
number  of  members  of  the  credit  conmiittee  and  the  super- 
visory conmiittee,  with  their  respective  powers  and  duties;  (e) 
the  conditions  upon  which  shares  may  be  issued,  transferred, 
and  withdrawn;  (f)  the  charges,  if  any,  to  be  made  for  failure 
to  meet  obligations  punctually;  (g)  the  conditions  upon  which 
deposits  may  be  received  and  withdrawn,  and  whether  the  cor- 
poration shall  have  the  power  to  borrow;  (h)  the  manner  in 
which  the  funds  of  the  corporation  may  be  invested;  (i)  the 
conditions  upon  which  loans  may  be  made  and  repaid;  (j)  the 
method  of  receipting  for  money  paid  in  on  account  of  shares, 
deposits  or  loans;  (k)  the  manner  in  which  dividends  shall 
be  determined  and  paid  out. 

^The  State  Corporation  Commission,  through  the  chief 
bank  examiner,  shall  have  the  power  to  require  the  credit 
union  to  amend  or  change  its  by-laws,  should  such  seem  de- 
sirable, and  upon  the  refusal  of  any  credit  union  so  to  do, 
its  license  to  operate  shall  be  suspended  by  the  State  Cor- 
poration Commission. 

^The  by-laws  when  so  approved  and  filed  shall  be  the 
by-laws  of  the  corporation  and  no  amendments  shall  be  oper- 
ative unless  same  shall  conform  to  the  provisions  of  this  act 
and  be  approved  by  the  chief  bank  examiner."    (Id.,  §§  1,  2.) 

§  4.  Powers. — "The  credit  union  may  receive  the  savings 
of  its  members  in  payment  for  shares  or  on  deposit;  may 
loan  to  its  members  or  may  undertake  such  other  activities  re- 
lating to  the  purposes  of  the  corporation  as  its  charter  or 
by-laws  may  authorize,  not  inconsistent  with  the  provisions 
of  this  act"     (Id.,  §  4.) 
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§  S.  Mttiibertliip. — 'The  membership  of  the  corporation 
shall  consist  of  the  incorporators  and  such  persons,  societies, 
associations,  partnerships  and  corporations  as  have  been  duly 
elected  to  membership  and  have  subscribed  for  one  or  more 
shares  and  have  paid  for  the  same  in  whole  or  in  part,  together 
with  the  entrance  fee  as  provided  in  the  by-laws  and  have  com- 
plied with  such  other  requirements  as  the  certificate  of  organ- 
ization and  by-laws  may  contain.^'     (Id.,  §  5.) 

§  8.  Dcpoaita. — "A  credit  union  may  receive  the  savings 
and  deposits  of  its  members  in  such  amounts  and  upon  such 
terms  as  the  board  of  directors  may  determine  and  the  by- 
law shall  provide.  ^^A  credit  union  may  also  receive  deposits 
from  non-members,  subject  to  such  terms  as  the  by-laws  may 
provide."     (Id.,  §  15.) 

§  7.  Rates  of  interest — "A  credit  union  may  lend  to  its 
members  at  reasonable  rates,  or  invest  as  hereinafter  provided, 
the  funds  accumulated.  The  rates  of  interest  shall  not  exceed 
one  and  one-half  per  centum  per  month  computed  on  unpaid 
balances."  (Id.,  §  16.)  ^^One  and  one-half  per  centum  per 
month"  is  18  per  cent,  per  year,  while  the  regular  banks  can 
charge  for  loans  only  6  per  cent.,  except  where  they  act  as 
brokers  in  getting  money,  when  an  additional  brokerage  may 
be  charged,  or  where  they  act  under  the  ^^Small  Loan  Laws" — 
see  Intereset  and  Usury ^  section  2,  and  Loans  Not  Over  $300. 

§  8*  Power  to  borrow* — "If  the  by-laws  so  provide,  a 
credit  union  shall  have  the  power  to  rediscount,  as  herein- 
after provided,  or  to  borrow  money  from  any  source  in  addi- 
tion to  receiving  deposits  as  indicated  in  section  15,  but  the 
aggregate  amount  of  rediscounts  and  borrowings  shall  at  no 
time  exceed  the  sum  total  of  the  capital,  surplus  and  reserve 
fimds  of  such  borrowing  credit  union."     (Id.,  §  17.) 

§  9.  Investment  of  funds. — 'The  capital,  deposits,  un- 
divided profits  and  reserve  fund  of  the  corporation  may  be 
invested  in  the  following  ways,  and  in  such  ways  only:  (a) 
Lent  to  members  of  the  corporation  in  accordance  with  the 
provisions  of  this  act;  (b)  deposited  to  the  credit  of  the  cor- 
poration in  other  credit  unions  chartered  by  this  State,  State 
banks  or  trust  companies,  incorporated  under  the  laws  of 
this  State,  or  in  national  bimks  operating  in  this  State;  (c)  not 
more  than  10  per  centum  of  the  capital  stock  and  reserve  fund 
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of  a  credit  union  may  be  invested  in  the  stock  of  other  credit 
unions;  (d)  invested  in  any  investment  which  is  legal  for  sav- 
ings banks  in  the  State  of  Virginia."     (Id.,  §  18.) 

§  10.  Loans. — "As  provided  in  section  18,  a  credit  union 
may  loan  to  its  members  for  such  purposes  and  upon  such 
security  and  terms  as  the  by-laws  shall  provide  and  the  credit 
committee  shall  approve;  but  security  must  be  taken  for  any 
loan  in  excess  of  $50.  Endorsement  of  a  note  or  assignment  of 
shares  in  any  credit  union  shall  be  deemed  security  in  the 
meaning  of  this  section. 

"A  member  who  needs  funds  with  which  to  purchase  nec- 
essary supplies  for  growing  crops  may  receive  a  loan  in  fixed 
monthly  installments  instead  of  in  one  sum. 

^^The  supervisory  committee  shall  appoint  a  substitute  to 
act  on  the  credit  committee  in  the  place  of  any  member  in 
case  such  member  makes  application  to  borrow  money  from 
a  credit  union  or  become  surety  for  any  other  member  whose 
application  for  a  loan  is  under  consideration. 

^^AU  officers  and  members  of  any  committee  in  any  way 
knowingly  permitting  or  participating  in  making  a  loan  of 
funds  of  a  credit  union  to  a  non-member  thereof  shall  be  guilty 
of  a  misdemeanor.  The  credit  union  shall  have  the  right  to 
recover  the  amount  of  such  illegal  loans  from  the  borrower  or 
from  any  officer  or  member  of  committees  who  knowingly 
committed  or  participated  in  the  making  thereof,  or  from  all 
of  them  jointly. 

"A  borrower  may  repay  the  whole  or  any  part  of  his  loan 
on  any  day  on  which  the  office  of  the  corporation  is  open  for 
the  transaction  of  business."     (Id.,  §  19.) 

§  11.  Taxation. — "A  credit  union  shall  be  deemed  an  in- 
stitution for  savings,  and  together  with  all  accumulations 
therein  shall  not  be  subject  to  taxation,  except  as  to  real  estate 
owned.  The  shares  of  credit  unions  shall  not  be  subject  to  any 
stock  transfer  tax,  either  when  issued  by  the  corporation  or 
when  transferred  from  one  member  to  another."     (Id.,  §  26.) 

§  12.  Otlier  provisions  of  the  act. — For  reports,  exami- 
nations and  supervision,  see  Acts  1922,  p. — ,  §  6;  fiscal  year 
and  meetings,  and  regulations  as  to  voting,  §  7;  election  and 
oath  of  directors,  §  8;  officers  and  their  compensation,  §  9; 
credit  committee,  §  10;  supervisory  committee,  §  11;  capital. 
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par  value  of  shares,  entrance  fee,  and  transfer  fee,  §  12; 
shares  and  deposits  of  minors  and  in  trust,  §  13 ;  charges  and 
penalties,  §  14;  reserve  fund,  §  20;  dividends,  §  21;  notes, 
drafts,  and  bills  of  exchange,  §  22 ;  expulsion  and  witlidrawal, 
§  23;  voluntary  dissolution,  §  24;  change  of  place  of  business, 
§25. 


CRIMINAL  LAW  AND  PROCEDURE 

See  Arrest^  and  "Arrest,  Commitment,  and  Bail",  under  Jiis- 
tice  of  the  Peace  (div.  V.) ;  Bail;  Coroner^ s  Inquent; 
Costs;  ^^Due  Process  of  Law^'*;  Evidence;  Fees  of  0-^.cers 
and  Witnesses;  Fines;  Fugitives  from  Justice;  Juht- 
tice  of  the  Peace;  Justices  in  Cities  and  Towns;  Par- 
don; "Peace  and  Good  Behavior"  under  Justice  of  the 
Peace  (div.  VIII.) ;  "Recovery  of  Fines  before  a  Justice", 
under  Justice  of  the  Peace  (div.  VII);  "Search  War- 
rants", under  Justice  of  the  Peace  (div.  IX.) ;  "Trial  of 
^Misdemeanors",  imder  Justice  of  the  Peace  (div.  VI.) ; 
for  particular  offenses,  see  separate  titles 

I.    Crimes  Generally 

9  1.    Who  niay  commit  crime 

(1)  Age   or   responsibility 

(2)  Idiocy 

(3)  Accessories 

(4)  Drunkenness 

(5)  No  wiU  exerted 

(6)  Offenses  by  married  women 

(7)  Compulsion 

§  2.    Degree  of  guilt 

(1)  Principal  in  the  first  degree 

(2)  Principal  in  the  second  degree 

(3)  Accessaries 
9  3.    Orades  of  offenses 

§  4.  Punishment  of  misdemeanors 

9  6.  Limitation  of  prosecutions 

§  6.  Offense  against  two  or  more  statutes 

9  7.  Other  sections  of  Code 

II.    Grand  Jury 
9  8.    Statutory  provisions 
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§  9.    Constructions  of  statutes 

(1)  Disqualification  to  be  pleaded  in  abatement 

(2)  Special  grand  jury. 

(3)  Supplying  deficient  Jurors 

(4)  Finding  indictment 

(a)  On  what  evidence  indictment  found 

(b)  Omission  to  endorse  witnesses  not  fatal 

(c)  Who  may  be  present  in  grand  Jury  room 

(d)  Finding  of  grand  Jury  to  be  publicly  presented  and 
recorded 

III.    Indictments,  etc.,  and  Pbocbss  thebeon 

S  10.    Statutory  provisions 
§  11.    Construction  of  statutes 

(1)  Presentment 

(2)  Information 

(3)  Indictment 

(4)  Upon  what  an  information  is  grounded 

(5)  Prosecution 

(a)  Omission  to  endorse  prosecutor  not  fatal 

(b)  Who  a  prosecutor,  and  when  security  required  of 
of  him 

(c)  Prosecutor   liable   for    costs,   though    indictment 
quashed 

(6)  Allegations  as  to  particular  ofFenses  named 

(7)  Unnecessary  allegations 

(a)  Length,  breadth,  or  depth  of  wound  need  not  be 
alleged 

(b)  Time  need  not  be  alleged  unless  material 

(c)  Particular  place  need  not  be  alleged  unless  ma- 
terial 

(8)  What  defects  in  indictment  not  to  vitiate  them 

(a)  Object  and  scope  of  the  statute 

(b)  Demurrer  for  insufficiency  in  law 

(c)  Judgment  upon  the  demurrer  being  overruled 

(d)  Motion  to  quash,  when  to  be  made 

(e)  Motion  to  quash  denied  except  in  clear  cases 

(f)  What  omission  in  caption  of  an  indictment  not 
fatal 

(g)  Counts  for  murder  may  allege  inconsistent  modes 
of  death 

(h)    Misnomer  of  defendant  cured  by  amendment 

(i)    Misnomer  of  third  person  is  fatal 

(J)     Indictment  must  conclude  centra  pacem 

(9)  Amendments 

(10)     When  Judgment  not  to  be  arrested  or  reversed 

(a)  Object  of  this  statute  of  Jeofails 

(b)  Judgment   arrested    or    reversed    for    errors   of 
record 
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(e)    With  what  certainty  offense  described 
(d)     Certain  technical  words  required 

(11)  Accused  discharged  from  imprisonment  if  not  Indicted 
in  time 

(12)  Within  what  time  indictment  for  felony  must  be  tried 

(13)  Process 

IV.    Tbial  and  its  Incidents 

f  12.    Statutory  proYisions 

{  13.    Construction  of  statutes  and  other  matter 

(1)  Arraignment,  plea,  and  issue 

(a)  Arraignment 

(b)  The  various  defenses  the  accused  may  make 
(aa)     Plea  to  the  Jurisdiction 

(bb)     Demurrer 
(cc)     Plea  in  abatement 

(dd)     Special  plea  in  bar 
(ee)     Plea  of  not  guilty 

(c)  How  issue  Joined  in  felony  and  misdemeanor  cases 

(2)  Continuance 

(3)  Presence  of  accused  at  trial,  etc;  trial  by  Jury  and 
other  priyileges 

(a)  Presence  in  felony  cases 

(b)  Presence  in  misdemeanor  cases 

(c)  Constitutional  rights  of  accused 
(aa)     "Law  of  the  land" 

(bb)     Self-crimination 

(cc)     'Twice  in  Jeopardy'* 

(dd)  "Confronted  with  the  accusers  and  wit- 
nesses 

(ee)    Right  to  Jury  trial 

(ff)     "Speedy  trial" 

(gg)    Right  to  counsel 

(hh)  Ezcessiye  bail  or  fines  and  cruel  and  un- 
usual punishments  prohibited 

(d)  Other  rights  and  priyileges 

(4)  Venire  facias  in  case  of  felony;  its  tenor;  number  of 
Jurors,  and  how  selected 

(a)  For  what  yenire  facias  may  be  quashed 

(b)  What  irregularities  cured  by  yerdlct 

(c)  Qualification  and  exemption  of  Jurors 

(d)  Motion  for  a  venire  facias  de  noyo 

(e)  When  defendants  tried  Jointly;   when  separately 

(f)  Proyislons  applicable  to   civil  and   felony  cases 

(g)  Pay  of  Jurors 

(h)     Jury  in  misdemeanor  cases 

(5)  How  panel  completed  in  felony  case;   fine  for  non- 
attendance 

(a)    For  what  second  venire  not  to  be  quashed 
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(b)     What  irregularities  cared  by  verdict 

(6)  Challenges  of  jurors;  how  tried 

(a)  Challenge  to  the  array  of  whole  panel 

(b)  Challenge  for  legal  disability,  propter  defectum  or 
delictum 

(c)  Challenge  for  kin  or  interest,  propter  affectum 

(d)  Challenge  for  opinion,  propter  affectum 

(e)  When  challenge  to  be  made 

(f)  Challenges  tried  by  court;  upon  what  eyidence  it 
proceeds 

(g)  Examination   of  Juror   by   court,   on   motion   of 
either  party 

(h)    What  the  court  may  ask  on  its  own  motion 

(i)     Effect   of   improperly   overruling   or    sustaining 

challenge 
(J)    When  Juror  properly  challenged  because  opposed 

to  capital  punishment 

(7)  How  panel  selected  and  Jury  constituted 

(a)  How  Jury  selected  by  lot 

(b)  Oath  of  the  Jury 

(c)  Charge  to  the  Jury  by  the  clerk 

(d)  Instructions  of  court;  argument  of  counsel 

(8)  When  and  how  Jurors  summoned  from  another  county 
or  corporation 

(9)    When  Jury  not  kept  together;  when  kept  together; 
their  board 

(a)  When  Jury  must  be  kept  together 

(b)  What  separation  or  conduct  vitiates  verdict 

(c)  What  record  must  show 

(10)  Change  of  venue 

(a)  When   application    for   change   of   venue   to   be  ! 
denied 

(b)  Prisoner  need  be  arraigned  or  plead  anew 

(c)  Judge  may  try  or  not,  in  his  discretion 

(11)  As  to  insane  persons 

(12)  Verdict  and  Judgment 

(a)  As  to  verdicts  generally 

(b)  Conviction  for  part  of  offense  charged  on  new 
trial,  for  what  trial  to  be 

(c)  As  to  "higher"  offense 

(d)  Conviction  of  petit  larceny,  under  indictment  for 
grand  larceny 

(e)  Conviction    of    attempt,    under    indictment    for 
felony;  effect  of  general  acquittal 

(13)  Judgment  on  general  verdict  of  guilty 

(a)  Construction  of  this  section. 

(b)  As  to  Joinder  of  counts  and  offenses 
(e)     Preparing  to  hear  Judgment 

-  (d)    Motion  in  arrest  of  Judgment 
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(e)    Second  and  third  oonylctions  of  felony 
(14)    Criminal  Proceedings  generally 
f  16.    Motion  for  new  trial 

(1)  Afl  to  subject  of  new  trials  generally 

(2)  New  trial  for  yerdict  being  contrary  to  evidence 

(3)  New  trial  on  ground  of  after-disooyered  evidence 

(4)  New  trial  for  accident*  surprise,  or  fraud  of  prosecutor 
(6)     New  trial  for  misconduct  of  Jurors  or  officers  in  charge 

(a)  Separation  of  Jury  before  yerdict 

(b)  Previous  expression  of  opinion  by  Juror  of  pris- 
oner's guilt 

(c)  Jurors  casting  lots  to  determine  their  verdict 

(d)  Partaking  of  refreshments 

(e)  Jurors  reading  newspapers 

(f )  New  trial  for  misconduct  or  misdirection  of  Judge 
§  16.    Writ  of  error  or  appeal 

S  17.  Execution  of  Judgment 

{  IS.  Discharge  from  Jail 

f  19.  Pardon 

f  20.  General  forms  of  indictment,  presentment,  and  information 

I.    Crimes  Generally 

§  L  Wlio  may  oommit  crime. — All  persons  are  capable 
of  committing  crime,  except  in  some  cases  of  defect  or  want 
of  will  or  understanding. 

(1)  Age  of  responsibiUty. — Under  7  one  is  incapax  doli 
(incapable  of  crime),  for  in  presumption  of  law,  he  has  no 
discretion  whatever,  and  against  this  presumption  nothing  can 
be  heard.  Over  14  one  is  capax  doli  capable  of  committing 
crime) .  Between  7  and  14,  it  depends  on  the  apparent  power 
to  descem  between  good  and  evil.  Privm  facie,,  one  so  y-iung 
is  not  capable,  but  mcHitia  supplet  (Btatem  (malice  supplies 
age.)  The  evidence  of  malice,  however,  must  be  clear.  Chil- 
dren of  12,  11,  10,  9,  and  one  of  8,  have  been  capitally 
punished.  Modern  humanity,  however,  would  revolt  against 
such  severity,  and  if  a  jury  could  be  brought  to  convict  an 
oifender  so  youthful  as  the  oldest  of  these,  executive  clemency 
would  in  general  be  interposed  to  commute  the  death  penalty 
at  least.  Under  14,  a  male  infant  is  presumed  to  be  physically 
incapable  of  rape,  and  therefore  cannot,  it  seems,  be  f uilty 
of  it,  the  law  presuming  such  infant  impotent  as  well  as 
wanting  in  discretion.  But  he  may  be  principal  in  the  second 
degree,  by  being  present,  aiding  and  abetting  in  the  offense, 
and  an  intelligent  evil  purpose  being  shown  by  the  prosecu- 
tion, which,  however,  must  be  clearly  established.     And  by 
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statute  (§4764)  a  principal  in  the  second  degree  in  felonies 
is  punishable  with  the  same  penalty  as  a  principal  in  the  first 
degree. 

For  acts  of  non-feasance  (or  omission),  a  minor  (un- 
der 21)  is  not  responsible,  it  is  said,  because,  not  being  in 
possession  of  his  estate,  he  lacks  the  ability.  (H's  G.  &M. 
p.  p.  78,  79.) 

(2)  Idiocy. — ^An  idiot  is  one  who  has  had  no  under- 
standing from  his  birth.  Persons  deaf,  dumb,  and  blind 
from  birth,  wanting  thus  the  usual  inlets  of  sense,  are  still  not 
necessarily  without  intelligence,  as  was  once  supposed ;  for  the 
humanity  of  modern  times  has  gone  very  far  to  instruct  such 
persons,  not  only  in  discerning  right  from  wrong,  but  in  com- 
municating their  thoughts  by  writing  and  signs;  and  while 
incapacity  is  prima  facie  presumed,  he  is  amenable  to  punish- 
ment wherever  it  clearly  appears  that  he  has  the  use  of  his 
understanding.  (H's  G.  &  M.  p.  79.)  For  burden  of  proof, 
see  under  (3)  below. 

(3)  Lunacy  or  insanity, — This  is  the  deprivation  of 
understanding  of  one  who  once  possessed  it,  by  intoxication, 
fever,  religious  mania,  or  other  artificial  or  adventitious  causes; 
but  to  be  exempt  from  punishment;  the  person  must  be  un- 
able to  distinguish  right  from  wrong,  in  respect  to  the  particu- 
lar act,  any  more  than  an  ordinary  child  under  14.  Melancho- 
ly— insanity  partial  in  degree — incited  by  excessive  and  un- 
warranted griefs  or  fears,  not  depriving  of  reason,  does  not 
excuse.  Monomania — insanity  partial  as  to  objects — excuses* 
but  only  where  the  act  is  the  immediate  offspring  of  the  dis- 
ease, and  this,  however  circumscribed  the  delusion,  the  accused 
not  being  conscious  that  the  act  was  wrong,  but  not  so  then, 
unless  he  would  be  legally  excused  if  the  delusion  were  a 
reality.  Permanent  total  insanity  exempts  from  punishment 
in  all  cases;  as,  also,  total  insanity  with  lucid  intervals,  as  to 
acts  committed  during  a  period  of  insanity,  and  none  others. 

As  to  burden  of  proof,  the  law  presumes  every  man  to 
be  sane,  and  the  who  alleges  idiocy  or  insanity  must  prove 
clearly  the  person  was  a  non  compos  m£ntis  (person  of  unsound 
mind)  at  the  time  of  the  act  charged  against  him;  it  is  not 
enough  merely  to  raise  a  rational  doubt  on  the  subject.  (H's 
G.  &  M.  p.  p.  80,  81,  82.) 
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(4)  Drunkenness, — ^The  madness  produced  by  voluntary 
drunkenness  does  not  excuse,  but  rather  aggravates  the  offense; 
save  only  that  where  the  material  question  is  whether  the  act 
was  premeditated  or  upon  sudden  impulse,  the  person's  in- 
toxication may  be  considered.  But  settled  insanity  produced 
immediately  by  intoxication,  exempts  from  responsibility.  In- 
voluntary drunkenness,  brought  about  by  the  contrivance  of 
enemies  or  by  casualty  exempts  from  punishment,  if  it  un- 
settles the  reason.    (H^s  G.  &  M.  p.  p.  81,  82.) 

(5)  No  will  exerted. — Acts  done  by  misfortune  or  chance, 
not  by  design,  the  will  being  neutral,  are  not  criminal. 
Neither  is  accidental  mischief  resulting  from  the  proper  per- 
formance of  a  lawful  act.  But  otherwise,  where  the  accidental 
mischief  results  from  the  doing  an  unlawful  act;  where  such 
act  is  a  misdemeanor,  the  mischief  is  the  same,  whether  the 
mischief  would  have  been  a  misdemeanor  or  a  felony  had 
it  been  done  purposely;  where  the  unlawful  act  is  a  felony, 
the  mischief  is  a  felony  or  misdemeanor  according  to  what 
it  would  have  been  had  it  been  done  purposely.  Acts  done  in 
ignorance  or  mistake  of  fact,  are  excused— «.  g.,  intending  to 
kill  a  burglar  in  his  house,  one  kills,  by  mistake,  a  member  of 
his  family.  But  mistake  of  law  is  no  excuse — e.  g.,  erroneous- 
ly thinking  he  has  a  legal  right  to  kill  another  (for  instance 
one  trepassing  on  his  land,  or  insulting  his  family),  he  does 
so,  it  is  wilful  murder;  for  ignorantia  juris  neminem  excusat 
(ignorance  of  the  law  excuses  no  one),  since  every  man  is 
irrefutably  presumed  to  know  the  law.     (H's  G.  &  M.  p.  82.) 

(6)  Offenses  hy  married  women, — ^The  wife  is  not,  in 
general,  punishable  for  acts  done  in  her  husband's  presence, 
because  she  is  presumed  to  act  under  his  coercion,  which  how- 
ever, does  not  import  that  he  is  punishable  therefor,  and  he  is 
not  unless  he  appears  actually  to  have  instigated  the  acts.  But 
it  is  well  established  that  this  presumption  of  coercion  is  only 
prim/i  facie^  and  may  be  repelled  by  proof  to  the  contrary, 
and  the  wife  held  liable.  The  wife  is  punishable  for  treason, 
felonious  homicide,  and  robbery,  notwithstanding  her  cover- 
ture and  the  presence  of  her  husband,  because  of  the  heinous- 
ness  of  those  offenses  and  the  necessity  of  protecting  society 
against  their  commission;  and  she  may  be  punished,  also  for 
keeping  a  hrothel — ^house  of  ill-fame — ^because  thpt  relates  to 
the  domestic  economy  of  the  house,  and  is,  moreover,  generally 
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conducted  by  the  arts  of  the  female  sex.  A  married  woman, 
for  acts  done,  not  in  the  husband's  presence,  is  punishable  as 
if  she  were  unmarried,  except  that  if  the  offense  is  punish- 
able by  fine  only,  the  husband  must  be  joined  in  the  prosecu- 
tion, because  upon  conviction  he  must  pay  it.  And  it  seems 
to  a  corallary  to  this  proposition  that  in  no  case  can  a  fine 
(even  with  other  punishment)  be  imposed  upon  a  married 
woman  unless  her  husband  has  been  joined  in  the  prosecu- 
tion. And  it  would  seem  that  the  emancipation  of  married 
women  from  their  common  law  liability  to  receive  convey- 
ances of  land,  to  contract,  and  sue  and  be  sued,  does  not  change 
her  criminal  responsibility. 

The  wife  may  be  accessary  before  the  fact,  by  persuading 
or  advising  her  husband  to  commit  an  offense,  but  not  an 
accessary  after  the  fact  by  receiving  him,  the  law  in  that  in- 
stance  recognizing  her  domestic  allegiance  and  the  impulses 
of  conjugal  affection  to  be  paramount  to  her  social  duty, 
which  doctrine  with  us  is  confirmed  by  section  4765  of  the 
Code. 

A  wife  cannot  be  guilty  of  any  offense  against  her  hus- 
band's property,  because  husband  and  wife  are  one  person  in 
law,  and  at  marriage  he  endowed  her  with  a  kind  of  interest 
in  all  he  possessed.  Even  a  stranger  taking  the  husband'^s  goods 
with  the  wife's  privacy,  is  not  guilty  of  larceny,  unless  he 
were  her  paramour.    (H's  G.  &  M.  pp.  83,  84.) 

(7)  Compulsion. — ^A  person  who  commits  crime  under 
compulsion  of  direct  force  of  another  is,  in  general,  exempt 
from  punishment.  Also,  crime  under  duress  per  minas — com- 
pulsion though  fear — is  excused,  except  murder,  treason,  rob- 
bery, and  perhaps  generally  crimes  peculiarly  mischievous  to 
mankind.  The  threats  which  constitutes  duress  per  minas  are 
such  as  would  induce  a  firm  man,  not  given  to  timidity,  to 
fear  death  or  great  bodily  harm,  under  circumstances  where 
the  law  can  afford  no  protection,  and  not  merely  to  fear  hav- 
ing his  house  burned  or  his  goods  spoiled. 

Acts  done  under  compulsion  of  law  are  excused ;  as,  where 
an  officer  disperses  rioters,  who  resist,  attempts  to  execute  a 
warrant  of  arrest,  or  the  like,  he  is  justified  though  he  kills 
the  person. 

Compulsion  by  hunger  or  want  affords  no  excuse  for  crime, 
because  of  the  evil  consequences  of  a  contrary  doctrine  in 
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affording  loop-holes  for  the  easy  escape  of  criminals.     (H's 
G.  &  M.  p.  86.) 

§  2.  Degree  of  guilL — The  several  degrees  of  guilt  are 
as  principals,  either  in  the  first  or  second  degree;  and  acces- 
saries either  before  or  after  the  fact. 

(1)  Pnncipal  in  the  first  degree. — ^He  is  the  actor  or 
absolute  perpetrator  of  the  crime,  whether  present  at  the 
time,  or  absent,  ha\nng  prepared  the  means  beforehand — e.  g., 
poison,  pitfall,  and  the  like.    (H^s  G.  &  M.  p.  85.) 

(2)  Principal  in  the  second  degree. — He  is  one,  not  the 
perpetrator,  but  present  aiding  and  abetting  the  fact  done,  or 
keeping  watch  or  guard  at  some  convenient  distance.  He  m^- 
be  tried  along  with  the  principal  offender,  or  before  or  after 
him,  and  punished  as  the  principal  in  the  first  degree.  The 
warrant  may  charge  all  indiscriminately,  or  one  as  comraittinq 
and  the  others  as  aiding  and  abetting.  (Code,  §  4764;  H's 
G.  &  M.  p.  86;  M's  G.  (25-6)  9-10.) 

(3)  Accessaries, — ^An  acccvssary  before  the  fact  is  one, 
absent  at  the  commission  of  a  felony,  but  who  procures,  en- 
courages, counsels,  or  commands  another  to  commit  it;  while 
an  accessary  after  the  fact  is  one  knowing  a  person  to  have 
committed  a  felony,  relieves,  receives,  comforts,  or  assists  him ; 
but  in  misdemeanors  there  are  no  accessaries — all  are  princi- 
pals and  proceeded  against  as  such.  Accessaries  apply  only 
to  felonies — except  treason  and  unpremeditated  offenses 
(which,  from  the  nature  of  things,  can  have  no  accessary  be- 
fore the  fact.)  They  are  preceeded  against  either  along  with 
the  principal,  or  separately,  and  punished  whether  the  prin- 
cipal be  convicted  or  not,  or  is  amenable  to  justice  or  not. 
By  section  4765  of  the  Code,  servants  and  certain  relatives 
of  the  offender,  cannot  he  accessaries  after  the  fact.  (Code 
§4766;  H's  G.  &  M.  pp.  86-88.)  For  when  and  where  tried, 
see  Code,  §4766. 

§  3.  Grade  of  offenses. — By  section  4758  of  the  Code: 
^'AU  offenses  are  either  felonies  or  misdemeanors.  Such 
offenses  as  are  (or  may  be — 89  Va.  570)  punishable  with  death 
or  confinement  in  the  penitentiary  are  felonies;  all  other  of- 
fenses are  misdemeanors."  For  distinction  between  misde- 
manors  and  mere  penalties  or  fines,  see  Justice  of  the  Peace, 
div.  VII.,  section  3. 
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§  4.  Panishmeiit  of  mitdemeanors. — By  section  4782  of 
the  Code:  "A  misdemeanor,  for  which  no  punishment  or  no 
maximum  punishment  is  prescribed  by  statute,  shall  be  pun- 
ished by  fine  not  exceeding  $500  or  confinement  in  jail  not  ex- 
ceeding 12  months,  or  both,  in  the  discretion  of  the  jury  or 
of  the  justice,  or  of  the  court  trying  the  case  without  a  jury." 
This  includes  common  law,  as  well  as  statutory  misdemean- 
ors—see Code,  §  4760, 

§  5.  Limitation  of  prosecutions. — ''A  prosecution  for 
committing,  or  procuring  another  person  to  commit,  perjury, 
shall  be  commenced  within  three  years  next  after  the  per- 
jury was  committed;  and  a  prosecution  for  a  misdemeanor, 
or  any  pecuniary  fine  forfeiture,  penalty,  or  amercement,  shall 
be  commenced  within  one  year  next  after  there  was  cause 
therefor,  except  that  a  prosecution  for  petit  larceny  may  be 
commenced  within  five  y«^ars,  and  for  an  attempt  to  produce 
aboition,  within  two  years  after  commission  of  the  offense. 
Nothing  in  this  section  shall  be  construed  to  extend  to  any 
person  fleeing  from  justice."     (Code,  §  4768.) 

An  indictment  for  felony  is  dismissed  where  three  regular 
terms,  of  the  court  has  passed  without  a  trial,  except  in  certain 
cases  named  in  the  statute.  (Code,  §  4926.)  He  must  be  in- 
dicted before  the  end  of  the  second  term,  except  in  certain 
named  cases.  (Code,  §  4880.)  See  section  11,  (11)  and  (12), 
below. 

§  6.  Offense  against  two  or  naore  statutes  or  two  or 
more  mtKnanoes. — "If  the  same  act  be  a  violation  of  two  or 
more  statutes,  or  of  two  or  more  municipal  ordinances,  con- 
viction under  one  of  such  acts  or  ordinances  shall  be  a  bar  to 
a  prosecution  or  proceeding  under  the  other  or  others.  Fur- 
thermore, if  the  same  act  be  a  violation  of  both  a  State  and  a 
Federal  statute  a  prosecution  or  proceeding  under  the  Federal 
statute  shall  be  a  bar  to  a  prosecution  or  proceeding  under  the 
State  statute.^'    (Code,  §  4775,  as  amended  by  Acts  1920,  p.  99.) 

See  valuable  note  to  this  section  in  the  Code,  by  the 
Bevisors. 

§  7.  Otlier  sections  of  Code. — Death  penalty  is  imposed 
only  where  so  provided  by  statute — §  4759. 

Common  law  offense  is  punished  only  as  prescribed  by 
statute — i  4760.  As  to  beneBt  of  clergy  and  petit  treason  to 
be  punishfd  r»  rourder— §  4761. 


556  CBIHINAL  LAW  AND  FSOCEDUBB 

No  corruption  of  blood  or  forfeiture  of  estate  by  suicide 
or  attainder  of  felony — §  4762. 

Felony  not  to  merge  civil  remedy — §  4763. 

Where  prosecuted,  if  offense  committed  without  and  made 
punishable  within  the  State — §  4769;  or  if  committed  near 
boundary  of  two  counties — §  4771 ;  or  if  death  ensues  in  an- 
other county — §  4772. 

Acquittal  by  jury  on  merits,  a  bar  to  further  prosecu- 
tion— §  4773 ;  when  acquittal  not  a  bar — §  4774. 

How  accused  must  be  convicted  of  felony — §4776. 

How  term  of  confinement,  or  amount  of  fine,  of  person 
convicted  of  felony  is  ascertained — §  4783;  who  to  ascertain 
the  punishment  in  criminal  cases  tried  by  jury — §  4784. 

In  convictions  for  two  or  more  offenses,  confinement  to 
commence  after  previous  term  expires — §  4786. 

Clerks  to  keep  registers  of  descriptive  lists  of  perse  ^s  con- 
victed of  felony,  etc.;  form  of  register;  photographs  of  con- 
vict may  be  ta^en;  copies  of  list  or  photographs  to  be  evi- 
dence of  identity,  etc. — §§  4787-8. 

II.    Grand  Juby 

§  8.  jStatoory  proviaions. — See  Code,  §§  4851-64,  and 
Acts  1920,  p.  597,  amending  §  4853. 

§  9.    Gmatmctiaiia   of   statutes   and   other  matters^ — 

(1)  DisqtiaUficatian  to  he  pleaded  in  abatement. — ^If  any 
member  of  the  grand  jury  is  not  duly  qualified,  all  its  actions 
are  invalidated,  but  this  objection,  as  also  to  the  mode  of  sum- 
moning them,  must  be  made  by  plea  in  abatement,  before 
pleading  to  the  merits,  unless  it  can  be  verified  by  the  records 
of  the  court.  It  cannot  be  made  for  the  first  time  in  the 
appellate  court. 

But  if  the  disqualification  be  discovered  before  the  grand 
jury  completes  its  duties,  he  may  be  discharged,  and  another 
sworn,  and  the  body  will  then  be  legally  constituted.  If  the 
plea  in  abatement  be  found  in  favor  of  the  defendant,  judg- 
ment is,  that  he  be  not  compelled  to  answer  the  indictment,  but 
depart  the  court  without  delay;  if  against  him,  it  is  final  in 
misdemeanors,  but  respondeat  ouster  in  felonies,  except  that  in 
either  case,  if  it  be  found  against  him  on  demurrer  to  his  plea. 
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or  to  the  replication  thereto,  being  a  question  of  law,  the 
judgment  is  respondeat  ouster.     (H's  G.  &  M.  pp.  631-2.) 

For  qualification  and  exemption,  see  Code,  §§  5984-5, 
which  §  4927  makes  applicable  in  criminal  cases. 

(2)  Special  grand  jury. — The  statute  (§  4854)  does  not 
require  the  order  to  be  entered  of  record.  Under  this  sec- 
tion (§  4854)  and  section  4851,  special  grand  juries  may  be 
summoned  and  impaneled  at  any  regular  or  special  term, 
when  so  ordered  by  the  judge.     (26  Grat.  976;  114  Va.  872.) 

(3)  Supplying  deficient  jurors. — ^A  plea  in  abatement 
will  not  lie  because  the  court,  upon  a  sufficient  number  of  the 
jury  summoned  not  attending,  causes  the  required  number  to 
be  returned  from  the  county  at  large.     (76  Va.  1007.) 

(4)  Finding  indictment, — (a)  On  what  evidence  indict- 
ment found.  The  grand  jury  hears  only  the  Commonwealth's 
witnesses,  whose  testimony  must  be  upon  oath  and  legal  evi- 
dence; and  before  finding  or  making  an  indictment  or  a  pre- 
sentment, they  ought  to  be  thoroughly  persuaded  of  the  guilt  of 
the  accused,  or  in  the  rather  strong  language  of  Prof.  Minor, 
"convinced  of  his  guilt  beyond  a  rational  doubt." 

(b)  Omission  to  endorse  witnesses  not  fatal. — ^The 
omission  by  the  grand  jury  to  write  the  names  of  the  wit- 
nesses on  whose  testimony  an  indictment  is  found,  at  the  foot 
thereof,  is  no  ground  for  quashing  the  indictment. 

(c)  Who  may  he  present  in  grand  jury  room,. —  A  plea 
in  abatement  will  not  lie  because  the  sheriff  or  his  deputy,  or, 
it  would  seem,  the  Commonwealth's  attorney,  was  in  the  grand 
jury  room  when  they  were  deliberating  and  examining  wit- 
nesses, upon  whose  testimony  the  indictment  was  found;  but 
as  to  an  outsider  being  in  the  grand  jury  room  during  their 
deliberations,  there  seems  to  be  some  doubt. 

(d)  Finding  of  grand  jury  to  he  puhlicly  presented  and 
recorded. — The  presentments  and  indictments  must  be  brought 
into  court  by  the  grand  jury  and  publicly  presented  and  re- 
corded. They  are  usually  endorsed  "a  true  bill"  by  the  grand 
jury  and  signed  by  the  foreman ;  but  such  endorsement  is  not 
necessary,  nor  does  it  affect  the  validity  of  the  indictment  that 
there  is  no  endorsement  at  all,  or  a  meaningless  one,  such  as 
"a  true  gun";  for  it  is  the  record  of  the  finding  of  the  jury. 
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upon  the  order  book  of  the  court  that  ascertains  the  authentic- 
ity of  the  accusation. 

When  the  finding  is  so  recorded,  the  indictment  or  present- 
ment then  becomes  as  much  a  part  of  the  record  as  if  it  were 
spread  in  extenso  on  the  order  book;  but  in  case  of  a  present- 
ment, it  is  the  practice  so  to  spread  it. 

An  omission  to  record  the  finding  cannot  be  supplied  by 
the  indictment  or  presentment  or  the  endorsement  thereon, 
nor  by  the  recital  in  the  record  that  he  ^^stands  indicted,"  nor 
by  his  arraignment  or  plea  of  not  guilty;  nor  can  it  be  cor- 
rected at  a  subsequent  term  of  the  court ;  for  the  record  of  the 
finding  is  as  essential  as  the  recording  of  the  verdict  of  a  petit 
jury.     (H's  G.  &  M.,  pp.  531-2;  115  Va.  945.) 

III.    Indictment,  etc.,  and  Process  Thereon 

§  10.  Statutory  proruiona. — For  chapter  as  to  "Present- 
ments, Indictments,  and  Informations  and  Process  Thereon," 
see  Code,  §§4865-92. 

§  Ih    Constmctioii   of   statatea   and   other   mattersd — 

(1)  PT^jSsentnient. — A  presentment  at  common  law  is 
nothing  more  than  instructions  by  the  grand  jury  to  the  proper 
officer  of  the  court  for  framing  an  indictment  for  an  oiFense 
which  they  find  to  have  been  commited ;  which,  when  prepared, 
is  submitted  to  them,  and  upon  their  finding  it  a  true  bill 
the  presentment  merges  in  the  indictment  and  the  prosecu- 
tion commences;  but  if  such  officer  declines  framing  an  indict- 
ment, the  presentment  ceases  to  exist  for  any  purpose. 

But  in  Virginia,  under  the  statute,  a  presentment  has 
the  character  in  itself  of  a  criminal  proceding,  until  em- 
bodied and  merged  in  an  indictment  for  the  same  oiFense,  or 
in  an  information  filed  upon  it;  and,  though  less  formal  than 
an  indictment,  it  may  stand  in  the  place  thereof,  and  on  it 
a  prosecution  for  a  misdemeanor  may  proceed  without  indict- 
ment or  information.  But  the  presentment  must  contain  mat- 
ter criminating  the  defendant,  and  charge  the  offense  with  at 
least  reasonable  certainty;  otherwise  it  cannot  avail  for  any 
legal  purpose  whatever,  not  even  as  the  foimdation  for  an 
information.     (H's  G.  &  M.,  p.  536.) 

For  the  cases  in  which  a  presentment  should  be  used,  and 
the  proceedings  thereon,  see  section  4888  of  the  Code. 
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(2)  Informdtion, — Informations  are  of  two  kinds:  (1) 
Informations  qvi  tam^  brought,  at  common  law,  by  an  in- 
former as  well  for  the  Commonwealth  as  for  himself,  to  recover 
penalties  going  in  part  to  each,  being  a  sort  of  qui  tarn  actions, 
only  that  they  are  carried  on  by  criminal  instead  of  civil  pro- 
cess; but  such  informations  are  superseded  in  Virginia  (Code, 
§  2543,  as  amended  by  an  act  1920,  p.  319;  §§  2544,  4866),  by 
(2)  informations  in  the  name  of  the  Commonwealth  alone, 
which  are  proper  in  prosecutions  for  any  misdemeanor,  as  well 
as  for  fines  going  either  wholly  or  in  part  to  the  Conmion- 
wealth ;  and  the  indorsement  of  the  informer's  name  at  the  foot 
of  the  information  when  it  is  filed,  secures  to  him  his  share 
of  the  fine — otherwise  it  goes  to  the  Commonwealth. 

'An  information  differs  from  an  indictment  in  that  the 
latter  is  sanctioned  by  the  finding  of  a  grand  jury,  whereas 
the  former  is  the  mere  allegation  of  the  attorney  prosecuting 
for  the  Commonwealth ;  also  an  indictment  can  never  be  altered 
in  substance,  while  an  information  may  be  amended  at  any 
time  before  trial;  but  the  offense  must  be  charged  with  the 
same  certainty  and  particularity  in  the  one  as  in  the  other.  A 
motion  to  show  cause  why  an  information  should  not  be  filed, 
may  be  made  at  any  term  of  the  court  and  without  notice  there- 
of, and  if  the  application  is  sufficiently  grounded,  the  motion 
is  granted  and  the  rule  goes  accordingly.  On  the  return  day 
of  the  rule,  or  at  the  term  to  which  it  may  have  been  en- 
larged, if  the  defendant,  by  affidavit  or  otherwise,  show  no 
sufficient  cause  against  it,  the  court  makes  the  rule  absolute, 
and  grants  leave  for  the  filing  of  the  information,  and  pro- 
ceedings thereupon  are  as  on  an  indictment  for  a  like  of- 
fense; but  if  good  cause  be  shown  against  the  filing  of  the 
information,  the  rule  is  discharged. 

For  "upon  what  an  information  is  grounded,"  see  next 
section. 

(3)  Indictment, — An  indictment  is  a  written  accusation 
of  a  crime  preferred  to,  and  presented  on  oath  by,  a  grand 
jury.  The  accusation  or  bill  is  found  by  the  prosecuting  at- 
torney, and  sent,  together  with  the  proofs  relied  on  to  sustain 
it,  to  the  grand  jury.  An  indictment  is  necessary  for  felonies, 
and  may  be,  and  frequently  is,  used  for  misdemeanors;  and 
in  either  case,  it  must  be  in  court  at  the  trial,  for  if  it  be  lost, 
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though  after  arraignment  and  plea,  the  accused  cannot  be 
tried.  It  must  be  sufficiently  certain  and  precise,  and  is 
governed  generally  by  the  common  law  rules  and  principles 
of  pleading  in  civil  cases,  except  so  far  as  it  may  be  con- 
trolled by  statute.    (H's  G.  &  M.  p.  537-8.) 

For  description  of  offense  in  indictments,  or  other  accusa- 
tions, see  Code,  §§  486975,  4879. 

(4)  Upon  what  an  information  is  grounded. — ^By  the 
English  practice  at  common  law,  an  information  was  ground- 
ed upon  a  proper  legal  affidavit,  explicit  and  full,  setting 
forth  all  the  material  facts  of  the  case,  and  all  matters  neces- 
sary to  criminate  the  defendant;  but  from  a  very  early  period 
in  Virginia  practice,  a  presentment  often  took  the  place  of 
the  affidavit  required  by  the  English  rule,  yet  it  was  required 
like  the  affidavit,  to  contain  every  matter  necessary  to  render 
the  act  imputed  to  the  defendant  unlawful,  and  describe  the 
offense  with  at  least  reasonable  certainty;  otherwise,  it  avails 
for  no  legal  purpose  whatever,  and  may  be  quashed,  unless, 
indeed,  where  there  is  no  motion  to  quash,  and  an  information 
is  filed  thereon  and  pleaded  to.  But  it  is  no  good  reason 
against  granting  leave  to  file  an  information  that  a  motion 
to  quash  the  presentment  has  been  overruled,  nor  that  pro- 
cess to  answer  the  presentment  has  been  issued;  yet,  if  in 
motions  for  such  leave,  there  is  any  likelihood  of  injustice, 
or  anything  inequitable,  being  inflicted  upon  the  defendant, 
the  court,  in  the  exercise  of  its  discretion,  will  always  refuse 
the  leave;  so  also  it  will  be  refused  when  an  indictment  has 
already  been  found,  even  though  it  be  quashed  for  insuffi- 
ciency, or  for  the  disqualification  of  a  grand  jury.  (See  Code 
§4866.) 

Since  1870  we  have  had  the  higher  authority  of  an  express 
statute  for  grounding  an  information  upon  presentment,  as  well 
as  upon  an  indictment,  or  the  affidavit  of  a  competent  witness. 
Also,  upon  the  certificate  of  the  committing  justice?  (H's  G. 
&  M.  p.,  538.  See  also,  Code  §§  3366  and  seq.  (as  to  enforce- 
ment of  forfeiture),  and  §§  584  and  seq.  (as  to  qiw  warranto 
proceedings) . 

(5)  Prosecutor.— See  Code,  §§4867-8,  2547,  4958. 

(a)  Omission  to  endorse  prosecutor  not  fatal. — ^An 
omission  to  write  the  name  of  the  prosecutor,  if  there  be  one, 
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at  the  foot  of  the  presentment,  indictment,  or  information,  is 
no  ground  for  quashing  the  accusation. 

(b)  Who  Or  prosecutor^  and  when  security  required  of 
him. — ^A  prosecutor  is  a  voluntary  informer,  and  if  he  be 
endorsed  as  a  prosecutor,  it  is  too  late,  after  verdict,  to  show 
the  contrary  by  parol  testimony.  His  insolvency  is  ordinarily, 
good  cause  for  ruling  him  to  find  security  for  costs;  but  if 
the  court  believes  public  justice  requires  the  prosecutor  to 
proceed,  it  may  refuse  to  dismiss  the  accusation,  though  the 
prosecutor  be  insolvent,  and  security  for  costs  be  not  given. 

(c)  Prosecutor  liable  for  costs^  though  indictment 
quashed. — Judgment  may  be  given  agaipst  the  prosecution  in 
favor  of  the  defendant  for  his  costs,  even  though  the  indict- 
ment be  quashed  for  a  disqualification  of  a  grand  juror.  (H's 
G.  &  M.,  p.  639.) 

(6)  Allegations  as  to  particular  offenses  n/mied. — See 
Code,  §§  4869-73. 

(7)  Unnecessary  allegations. — See  Code,  §  4874. 

(a)  Lengthy  breadth^  or  depth  of  wound  need  not  he 
alleged. — In  an  indictment  for  murder  it  is  not  necessary  to 
set  out  the  length,  breadth,  or  depth  of  the  wound;  for,  if 
alleged,  it  is  unnecessary  to  prove  it  as  alleged,  or  even  that 
the  wound  was  in  the  same  part  of  the  body  in  which  it  is 
alleged  to  have  been. 

(b)  Time  need  not  he  alleged  unless  material. — ^The 
common  law  requires  day  and  year  of  all  material  facts  to 
be  alleged,  and  if  there  is  a  limitation,  the  allegation  and 
proof  must  be  within  the  period  limited ;  but  it  is  not  necessary, 
in  general,  to  prove  the  time  alleged,  unless  it  enters  into  the 
nature  of  the  offense.  Nor  is  it  error  that  dates  in  an  indict- 
ment are  set  out  in  figures,  instead  of  words;  nor,  indeed, 
can  any  mode  of  stating  the  time  of  an  offense  in  an  indict- 
ment vitiate  it.    (See  next  section.) 

(c)  Particular  place  need  not  he  alleged  unless  material. 
— The  common  law  requi^s  the  particular  parish,  ville,  hamlet, 
or  place,  within  the  county  where  the  offense  was  committed, 
to  be  alleged,  yet  the  allegation  was  satisfied  by  proof  of  the 
offense  at  any  place  therein;  but  this  requirement  has  long 
been  reduced  to  alleging  simply  the  county  or  corporation  over 
which  the  court  has  jurisdiction,  unless,  indeed,  where  the 
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place  may  be  a  necessary  part  of  the  description  of  the  of- 
fense.    (H's  G.  A  M.  p.  540.) 

(8)  \What  defects  in  indictments  not  to  vitiate  them, — 
See  Code,  §  4875. 

(a)  Object  and  scope  of  the  statiUe. — ^This  section  de- 
clares that  ^no  indictment  or  other  accusation  shall  be  quashed 
or  deemed  invalid^'  for  any  of  the  certain  causes  therein 
enumerated,  and  therefore  dispenses  with  formal  allegations 
in  an  indictment;  and  so  far  as  thei  statute  extends  (and  it 
seems  to  extend  to  most,  if  not  all,  defects  of  form),  it  cures 
the  indictment  against  any  objection,  however  raised. 

(b)  Demurrer  for  insufficiency  in  law, — ^The  same  de- 
fects or  imperfections  of  form  or  substance,  may  be  taken 
advantage  of  upon  a  general  as  upon  a  special  demurrer,  made 
ore  tenuSj  and  so  the  objection  intended  to  be  insisted  on, 
need  not  be  stated.  But  a  demurrer  to  an  indictment  of  two 
counts,  being  general,  and  not  to  each  count  thereof,  if  either 
count  is  good,  it  is  properly  overruled.  A  demurrer  to  an 
indictment  will  be  sustained  for  misjoinder  or  duplicity; 
but  the  most  usual  cause  for  demurrer  is  the  omisson  of  some 
of  the  legal  constituents  of  the  offense  meant  to  be  charged. 
(See  (9),  (c),  below.) 

(c)  Judgment  upon  the  demurrer  being  overruled, — 
If  the  motion  is  refused,  and  the  demurrer  overruled,  the 
judgment,  in  felony  cases,  is  respondeat  ouster,  and  in  case 
of  misdemeanors,  the  accused  is  allowed  to  withdraw  his  de- 
murrer and  to  plead,  and  if  he  does  not  do  that,  judgment 
is  entered  against  him. 

(d)  Motion  to  quash^  when  to  be  made. — A  motion  to 
quash  an  indictment,  being  merely  ex  gratia^  should  be  made  at 
an  early  stage;  and  if  delayed  until  after  plea  of  not  guilty, 
its  reception  or  rejection  is  within  the  trial  court's  discretion. 
But  the  prosecution  may  make  the  motion  at  any  time,  it 
would  seem,  before  trial. 

(e)  Motion  to  quash  denied  except  in  clear  cases, — ^A 
motion  to  quash  an  indictment  is  addressed  to  the  soimd 
discretion  of  the  court,  and  will  be  denied,  especially  in 
prosecutions  for  felonies  and  other  serious  offenses,  except 
upon  the  clearest  and  plainest  ground  as  where  the  court  has 
no  jurisdiction,  where  no  indictable  offense  is  charged,  or 
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where  there  is  some  other  substantial  and  material  defect; 
otherwise,  he  is  left  to  his  demurrer,  motion  in  arrest  of 
judgment,  or  writ  or  error. 

(f)  WJuvt  ofmsaion  in  caption  of  an  indictment  not 
fatal. — Though  the  name  of  the  county  be  left  blank  in  the 
caption  of  an  indictment,  it  is  enough  if  the  county  be  stated 
in  the  body  of  it ;  and  the  statement,  in  the  commencement  of 
an  indictment,  of  the  name  of  the  court  and  the  term  at  which 
it  was  foimd,  if  not  surplusage,  is  useless.  But  a  good  prac- 
tice would  be  to  name  the  state,  county,  or  corporation,  and 
the  court  and  term  thereof. 

(g)  Counts  for  murder  m^y  allege  incOn^tent  modes 
of  death. — An  indictment  for  murder  will  not  be  quashed  be- 
cause the  death  is  stated  in  several  counts,  as  having  been 
occasioned  in  different  and  inconsistent  modes. 

(h)  Misnomer  of  defendant  cured  hy  am^ndrnent. — A 
misnomer  of  the  accused  is  available  at  common  law  only  by 
plea  in  abatement,  put  in  before  plec  ling  to  the  merits;  but 
under  the  statute,  the  count  may,  before,  or  in  the  course  of 
the  trial,  cause  the  accusation  to  be  amended.    See  (9) ,  below. 

(i)  Misruymer  of  third  person  is  fatal. — But  a  material 
variance  as  to  a  third  person,  who  is  not  a  party,  is  fatal. 

(j)  Indictm^iU  must  conclude  contra  pacem> — An  in- 
dictment for  a  misdemeanor,  (but  not  a  presentment  therefor 
— 119  Va.  867),  or  felony,  or  any  count  thereof,  will  be 
quashed  for  omitting  the  constitutional  conclusion,  ^'against 
the  peace  and  dignity  of  the  Commonwealth''  (Va.  Const. 
§106) ;  but  a  motion  to  quash  a  presentment  on  that  ground 
should  be  overruled,  if  the  attorney  for  the  Commonwealth 
ask  that  a  rule  for  filing  an  information  be  issued  upon  it. 
The  conclusion  contra  forman  statuti  was  formerly  neces- 
sary to  indicate  that  the  proceeding  was  upon  a  statute;  for 
if  the  matter  charged  was  no  offense  at  common  law,  the 
court  would  not  look  to  see  if  it  was  an  offense  by  statute, 
without  that  conclusion.     (H's  G.  &  M.  pp.  541-3.) 

(9)  Am£ndments.—See  Code,  §  4876-7. 

(10)  When  judgment  not  to  he  arrested  or  reversed. — 
See  Code,  §4879. 

(a)  Object  of  this  statute  of  jeofails. — ^By  the  common 
law,  what  was  error  before  verdict,  was  equally  exceptionable 
after  verdict,  by  writ  of  error  or  motion  in  arrest  of  judg- 
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ment ;  and  so  the  numerous  grounds  for  demurrer  at  common 
law  before  limited  by  our  statute  (see  (7)  and  (8),  above) 
together  with  the  over-easy  ear  given  to  them  by  the  courts — 
in  tenderness  of  life  and  liberty — served  as  loop-holes  for  the 
escape  of  many  criminals,  and  led  Lord  Hale  to  complain 
bitterly  of  "this  overgrown  curiosity  and  nicety"  of  the  com- 
mon law,  which,  as  he  observed  "is  now  become  the  disease 
of  the  law,  and  will,  I  fear,  in  time  grow  mortal,  without 
some  timely  remedy."  Such  was  the  state  of  the  law  in 
Virginia  until,  in  1804,  this  statute  of  jeofails  was  enacted  as 
a  remedial  law  for  the  disease  engendered  by  the  over-nice 
practice  of  the  common  law  courts,  and  was  intended  to  cure 
those  defects  which  did  not  put  the  rights  of  the  common- 
wealth or  the  accused  in  jeopardy,  but  not  to  introduce  care- 
lessness or  laxity  in  pleading,  nor  to  subvert  or  disturb  any 
of  the  great  principles  by  which  the  common  law  regulates 
the  pleadings  in  criminal  cases.  So  that,  notwithstanding 
the  statute,  an  indictment  must  still  allege  the  offense  with 
such  fullness  and  precision  that  the  defendant  may  know 
for  what  he  is  prosecuted,  and  thereby  be  enabled  to  pre- 
pare his  defense,  and  further,  that  his  conviction  or  acquittal 
may  be  pleaded  in  bar  of  any  further  prosecution  for  the 
same  offense. 

The  defect  is  cured  by  verdict  when  "female"  is  used  in- 
stead of  the  statutory  phrase  "woman  child,"  in  an  indict- 
ment for  rape;  so,  also,  when  an  indictment  in  charging  the 
time  in  a  case  in  which  it  was  material,  omits  "r"  in  the 
word  "three." 

But  the  causes  for  demurrer  are  now  so  far  limited  by 
laws  enacted  since  the  statute  of  jeofails^  that  most  of  the 
defects  cured  by  the  statute  will  not  be  fatal  upon  demurrer. 
(See  (7)  and  (8),  above);  yet  not  so  as  to  misjoinder  or 
duplicity  in  pleading. 

(b)  Judgment  arrested  or  reversed  for  errors  of  re- 
cord.— ^At  any  time  between  the  verdict  and  judgment  the 
defedant  may  move  the  court  in  arrest  of  judgment  for  any 
error  appearing  in  the  record,  being  generally  for  some  un- 
certainty or  defect  in  the  indictment  or  other  accusation;  or 
it  may  be  for  want  of  jurisdiction. 

Anything  which  is  a  good  cause  for  arresting  judgment 
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is  good  cause  for  reversing  it,  though  no  motion  in  arrest  is 
made. 

(c)  With  what  certainty  offense  described. — If  the  of- 
fense is  not  charged  with  the  particularity  required  by  the 
statute  of  jeofails^  judgment  will  be  arrest  or  reversed;  and 
it  would  seem,  at  least  as  a  general  rule,  that  no  greater  preci- 
sion in  describing  the  offense  is  required  under  the  present 
state  of  the  law  in  Virginia,  upon  a  demurrer  than  upon  a 
motion  in  arrest  of  judgment,  and  that,  as  to  the  sufficiency 
of  the  description  of  the  offense,  nothing  is  waved  by 
omitting  to  demur,  or  cured  by  the  finding  of  a  verdict.  (See 
(8),  (a),  above.) 

All  the  constituents  of  the  offense,  common  law  or  statu- 
tory, must  be  set  forth  with  precision.  Hence,  it  is  safe  to 
set  forth  a  statutory  offense  in  the  very  words  of  the  statute, 
though  synonymous  words  will  sometimes  suffice.  If,  in  fol- 
lowing the  language  of  the  statute,  the  indictment  charges, 
expressly  or  by  necessary  implication,  every  fact  necessary  to 
constitute  the  offense,  it  is  sufficient.  But  if  the  offense,  at 
common  law  or  by  statute,  is  defined  in  general  terms,  the 
indictment  must  charge  it  specifically  and  descend  to  particu- 
lars. 

Whenever  the  facts  stated  in  an  indictment  or  other 
accusation  may  all  be  true,  and  yet  the  accused  not  be  guilty 
of  the  offense  intended  to  be  charged  against  him,  the  accusa- 
tion is  insufficient,  for  no  indictable  offense  is  charged. 

What  comes  by  way  of  proviso  in  a  statute  must  be  in- 
sisted on  for  the  purpose  of  defense  by  the  accused,  and  it  is 
not  necessary  to  allege  in  an  indictment  that  the  defendant 
is  not  within  the  provisos  in  the  statute.  But  when  exceptions 
are  in  the  enacting  part  of  a  law  it  must  be  charged  that  the 
defendant  is  not  within  any  of  them. 

(d)  Certain  technical  words  required. — In  some  crimes, 
particular  words  of  art  must  be  used,  which  are  so  approp- 
riated by  the  law  to  express  the  precise  idea  which  it  enter- 
tains of  the  offense,  that  no  other  works,  however  sjmonymous 
they  may  seem,  are  capable  of  doing  it,  and  the  omission 
thereof  is  fatal.    Thus: 

In  treason,  "traitorously." 

In  murder,  "murdered  with  malice  aforethought." 
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In  burglary,  "burglariously." 

In  felonies  generally,  "feloniously."     (H's  G.  &  M.,  pp 
543-4.) 

i(ll)  Accused  discharged  from  imprisonment  if  not  in- 
dicted in  tim>e. — See  Code,  §§  4880. 

An  indictment  must  be  found,  in  case  of  misdemeanor, 
before  the  end  of  second  term  of  court  after  commitment, 
or  in  case  of  felony,  before  the  second  regular  or  special  grand 
jury  term  thereafter;  otherwise,  the  accused  may  be  dis- 
charged from  imprisonment,  but  not  forever  discharged ;  and 
it  suffices  that  any  indictment  be  found  within  the  prescribed 
time;  also,  the  exceptions  enumerated  in  the  statute  are  not 
intended  to  exclude  others  of  a  similar  nature,  or  in  pari 
ratione.     (H's  G.  &  M.,  pp.  646-6.) 

(12)  Within  what  tim^  indictment  for  felony  must  be 
tried.See  Code,  §  4926.) 

The  word  "terms"  means  actual  sessions  of  the  court,  not 
stated  times  when  it  should  be  held.  There  must  be  the  pre- 
scribed number  of  terms  after  a  continuance  for  the  prisoner; 
or  continued  default  for  that  period,  on  the  part  of  the  Com- 
monwealth, not  excused  for  any  of  the  causes  enumerated  in 
the  statute,  or  for  others  of  a  similar  nature,  or  in  pari  ratione. 
(H'g  G.  &  M.  p.  619.) 

(13)  Process.— See  Code,  §§4881-92. 

The  summons  need  not  state  the  offense  fully.  The  object 
of  the  summons  is  to  give  the  party  notice  that  he  is  prose- 
cuted for  an  offense  of  a  particular  character,  and  to  apprise 
him  of  the  time  when  and  the  place  where  he  must  appear 
and  make  his  defense.  The  detail  of  the  particular  facts 
charged,  with  the  accompanying  circumstances  of  time  and 
place,  is  supplied  by  the  accusation;  thus,  it  is  sufficient  to 
summon  defendant  to  answer  "for  unlawful  gaming  at  cards." 
(H's  G.  &  M.  p.  576.) 

IV.    Trial  and   Its   iNcnBENTs 

§  12.  Stetutory  proTuions.— See  Code,  §§  4893-4928,  and 
Act  1920,  pp.  24,  509,  826,  amending  §§  4895,  4910,  4928,  res- 
pectively and  Acts  1920,  p.  507,  amending  §§  4909,  4912-13. 

§  13.    GMistruciion    of    statutet   and   other   matters^— 

(1)     Arraignment^  plea^  and  issue, — (a)     Arraignrnsnt 
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is  the  calling  of  the  prisoner  to  the  bar  of  the  court  to  answer 
an  indictment,  and  consists  of :  1st,  Calling  the  prisoner  to  the 
bar  by  his  name,  and  conmianding  him  to  hold  up  his  hand, 
or,  as  is  the  permissible  practice  in  Virginia,  to  stand  up,  this 
ceremony  being  for  the  purpose  merely  of  identifying  him; 
2nd,  reading  the  indictment  to  him  in  the  English  language, 
or,  if  not  acquainted  with  that,  then  in  such  tongue  as  he  un- 
derstands; and  3rd,  demanding  of  him  whether  he  be  guilty 
or  not  guilty ;  and  if  he  pleads  "not  guilty,"  the  ancient  prac- 
tice of  asking  "how  will  you  be  tried?"  and  the  consequent 
answer  ."by  God  and  the  country,"  has  long  been  omitted  in 
Virginia  upon  the  recommendation,  in  1816,  of  the  superior 
courts  of  law. 

Two  prisoners  may  be  arraigned  together,  which  does 
not  prevent  their  pleading  separately,  and  electing  to  be  tried 
separately,  for  arraignment  and  pleading  are  distinct  things. 
(H's  G.  &  M.,  p.  579.) 

(b)  Tfie  vcarums  defenses  the  accused  may  make. — Upon 
his  arraignment  the  accused  may  present  either:  (1)  A  plea 
to  the  jurisdiction  of  the  court;  (2)  a  demurrer  to  the  indict- 
ment for  insufficiency  in  law;  (3)  a  plea  in  abatement  of  the 
indictment;  (4)  a  special  plea  in  bar;  or  (5)  a  plea  of  not 
guilty.  k    ' 

(aa)  Plea  to  the  jurisdiction. — ^Thus,  if  one  stands  in- 
dicted for  an  offense  of  which  a  justice  has  exclusive  jurisdic- 
tion, this  plea  is  proper. 

(bb)  Demurrer. — ^Thus,  when  an  indictment  charges  the 
stealing  of  property  not  a  subject  of  larceny;  when  it  fails 
to  show,  in  case  of  perjury,  that  the  evidence  given  by  the 
accused  was  material ;  or  when  it  omits  some  of  the  legal  con- 
stituents of  the  offense  meant  to  be  charged — see  (8),  (b) 
above) .     (H's  G.  A  M.,  p.  579.) 

(cc)     Plea  in  abatement. — See  section  9,  above. 

(dd)  Special  plea  in  bar. — E.  g.,  former  acquittal  or 
conviction. — See  Code,  §§  4773-4.  Special  pleas  in  bar  are 
such  as  without  denying  the  defendant's  guilt,  go  to  the 
merits  of  the  accusation  and  give  a  reason  why  he  shall  not 
answer  the  charge  at  all  nor  put  himself  upon  trial  for  the 
crime  alleged,  as  when  he  presents:  (1)  A  plea  of  a/utrefois 
acquit^  or  former  acquittal,  a  plea  recognized  at  common  law 


568  CHIMINAL    UiW    AND    PEOCEDURE 

and  now  affirmed  by  statute,  and  grounded  on  the  universal 
maxim  of  the  common  law  that  no  man  is  to  be  put  in  jeopardy 
more  than  once  for  the  same  offense,  but  the  former  acquittal 
must  have  been  on  the  merit  and  for  the  identical  offense;  or 
(2)  a  plea  of  autrefois  con  net  ^  or  former  conviction,  depend- 
ing on  the  same  principle  as  the  last  named  plea,  and,  like 
it,  must  be  for  the  same  identical  offense  or  one  included  there- 
in as  a  necessary  constituent,  or  as  a  matter  of  aggravation 
proved  in  the  former  conviction. 

The  accused  may  plead  several  pleas  at  the  same  time 
if  they  are  not  essentially  repugnant  one  to  another,  and  if 
any  special  plea  be  found  against  him,  the  judgment  is,  in 
felony  cases,  respondeat  ouster^  a  man  being  allowed  to  be 
convicted  of  felony  on  no  other  plea  or  defense  than  that  of 
not  guilty;  and  even  in  misdemeanor  cases,  although  no  judg- 
ment of  respondeat  mister  is  ever  given,  nor  is  the  accused 
entitled  as  of  right  to  plead  not  guilty  after  his  special  pleas 
have  been  found  again^  him,  yet  he  will  usually  be  permitted 
to  do  so. 

(ee)  Plea  of  not  guilty. — This  is  a  plea  to  the  merits,  or 
the  general  issue,  and  upon  it  alone  the  accused  can  have 
judgment  for  felony.     (H's  G.  &  M.,  pp.  679-80.) 

(c)  Flow  issue  joined  in  felony  and  misdemeanor  cases. — 
Issue  is  joined,  in  prosecutions  for  misdemeanors,  very  much 
as  in  civil  cases,  by  means  of  the  formula  of  a  similiter  on  the 
side  of  that  party  who  accepts  the  issue  tendered  by  the  ad- 
versary. 

In  a  prosecution  for  a  felony,  issue  is  joined  very  inform- 
ally. The  clerk,  having  read  the  indictment  to  the  accused 
asks  him,  "How  say  you,  are  you  guilty  or  not  guilty?"  to 
which  the  accused  replies,  ''Not  guilty."  (H's  G.  &  M.,  pp. 
580-1.) 

(2)  Continuance.— See  Code,  §§  4893,  5971-8.  The  rea- 
son assigned  for  a  continuance  must  be  proved  in  general,  by 
the  oath  of  the  defendant  or  some  one  else,  and  the  court 
should  be  satisfied  that  the  accused  has  used  all  proper  dili- 
gence to  prepare  for  trial;  that  the  cause  alleged  endangers 
injustice  being  done  to  himself  if  a  continuance  were  denied; 
and  that  there  is  a  reasonable  probability  that  a  continuance 
will  enable  him  to  make  the  desired  preparation  for  trial.    The 
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most  usual  ground  on  which  a  continuance  is  asked  is  the 
absence  of  material  witnesses,  who  have  been  duly  and  reason- 
ably summoned.  Repeated  applications  for  continuance  from 
term  to  term  are  viewed  with  increasing  suspicions,  and  then 
not  only  will  the  accused  be  required  to  state  what  he  expects 
to  prove  by  the  absent  witnesses,  but  he  must,  in  all  respects, 
bring  himself  clearly  within  the  rule  above  stated.  The 
motion  is  addressed  to  the  sound  discretion  of  the  court,  and 
it  is  only  when  it  clearly  appears  to  an  appellate  court  that 
the  discretion  has  been  improperly  exercised  that  a  writ  of 
error  for  that  cause  will  be  awarded. 

The  continuance  of  a  case,  on  motion  of  accused,  to  another 
term,  passing  over  an  intermediate  term,  is  not  error.  (H's 
G.  &  M.,  p.  601.) 

(3)  Presence  of  accused  at  trial^  &c.;  tried  by  jury  and 
other  privileges.— See  Code,  §§  4894,  4888-9,  4892. 

(a)  Presence  in  felony  cases. — By  the  common  law,  as 
by  statute,  a  person  accused  of  felony  must  be  arraigned  and 
must  plead  in  person,  and  in  all  the  subsequent  proceedings 
he  must  likewise  appear  in  person,  and  not  by  attorney— a 
right  which  he  cannot  waivel-and  such  appearance  in  court 
must  be  shown  by  the  record ;  yet  it  is  not  required  that  it  be 
formally  stated  that  he  was  present,  for  that  may  be  inferied 
from  the  record,  as  for  instance,  when  the  record  says,  ^^and 
thereupon  the  accused  was  remanded  to  jail" — this  is  sufficient 
to  show  his  presence  that  day. 

But  neither  the  common  law  nor  the  statute  requires  his 
personal  presence  at  the  making  of  any  order  touching  his 
case  before  arraignment;  nor  when  the  jury,  which  have  been 
sent  out  for  the  night,  is  brought  in  in  the  morning  to  consider 
of  their  verdict. 

(b)  Presence  in  misdemeanor  cases. — ^At  common  law, 
the  appearance  of  the  accused,  in  misdemeanor  citses,  when 
the  punishment  is  corporal,  must  be  entered,  but  it  may  be 
by  attorney  as  well  as  in  person,  and  even  though  the  accused 
be  an  infant,  this  rule  still  holds,  it  being  a  fatal  error  for  him 
to  appear  by  guardian  ad  litem;  also,  no  judgment  of  imprison- 
ment or  other  corporal  punishment  can  be  rendered  unless  the 
defendant  is  present  when  the  sentence  is  pronoimced,  and  this 
must  appear  By  the  record  of  the  court,  or  it  will  be  reversed 
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on  writ  or  error.  But  by  statutes  in  Virginia  (Code,  §§  4883, 
4888-9, 4899 ;  see  122  Va.,  783) ,  such  presence  is  no  longer  neces- 
sary, and  a  capias  to  hear  judgment  is  abolished. 

(c)  CanstittUiondl  rights  of  accused, — ^By  section  8  of  the 
Constitution,  it  is  declared :  ^^That  no  man  ^all  be  deprived 
of  his  life,  or  liberty,  except  by  the  law  of  the  land,  or  the 
judgment  of  his  peers;  nor  shall  any  man  be  compelled  in  any 
criminal  proceeding  to  give  evidence  against  himself,  nor  be 
put  twice  in  jeopardy  for  the  same  offense,  but  an  appeal  may 
be  allowed  to  the  Commonwealth  in  all  prosecutions  for  the 
violation  of  a  law  relating  to  the  State  revenue.  That  in  all 
criminal  prosecutions  a  man  hath  a  right  to  demand  the  cause 
and  nature  of  his  accusation,  to  be  confronted  with  the  ac- 
cusers and  witnesses,  to  call  for  evidence  in  his  favor,  and  to 
a  speedy  trial  by  an  impartial  jury  of  his  vicinage,  without 
whose  unanimous  consent  he  cannot  be  found  guilty'^  and 
provision  is  therein  made  for  pleading  guilty  in  any  case,  with- 
out a  jury,  and  the  trial  without  a  jury  by  the  court,  or  a 
justice  (where  so  provided  by  the  Legislature),  or  misde- 
meanors.   See,  also.  Code,  §  4927. 

(aa)     ^^Law  of  the  laruT^ — see  "Z>w«  Process  of  Law^ 

(bb)  Self 'Crimination.. — The  provision  (Va.  Const.,  §  8) 
that  no  man  shall  be  ^^compelled  in  any  criminal  proceeding  to 
give  evidence  against  himself,''  is  intended  to  prevent  inquisi- 
torial proceedings  to  establish  guilt;  and  applies  not  only  when 
the  person  himself  is  on  trial,  but  in  all  other  cases,  (24  Grat. 
624).  Nor  can  he  be  required  to  waive  his  right  by  any  sug- 
gestion that  he  shall  not  be  prosecuted,  nor  is  his  right  affected 
ty  his  having  previously  testified  before  the  grand  jury  (85 
Va.  892).  Yet,  where  a  statute  affords  a  complete  immunity 
from  prosecution,  our  court  has  held  (Lacy  and  Richardson* 
J.  J.^  dissentiente)  ^  that  a  witness  may  be  compelled  to  testify 
even  though  thereby  he  is  exposed  to  infamy  and  disgrace. 
(78  Va.  490.)  And  to  the  same  effect  is  the  decision  of  Su- 
preme Court  of  the  United  States,  (151  U.  S.  691,  Justices 
Shiras,  Gray,  White,  and  Field  dissenting) .  See  2  Va.  Law. 
Reg.  117,  814;  2  Hurst's  Va.  Dig.  189-90,  sec.  7  and  note;  3  Id. 
817,  sec.  29  and  note. 

Now  it  is  held  without  dissent,  that  where  full  indemnity 
is  given,  witness  must  testify.    And  where  he  testifies  before 
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a  grand  jury  which  makes  no  indictment,  he  may  nevertheless 
claim  his  exemption  (113  Va.  775). 

The  mayor's  merely  asking  a  prisoner,  without  threat  or 
promise,  to  write  the  name  forged,  is  not  compelling  him  to 
testify  against  himself  (81  Va.  374.) 

The  right' of  a  witness  to  decline  to  answer  is  not  at  all 
affected  by  the  suggestion  that  he  might  answer  yes  or  no  with- 
out giving  any  reason  for  his  answer  (110  Va.  897.) 

(cc)  ^^Twice  in  jeopardy?'' — This  provision  appears  for 
the  first  time  in  the  new  Constitution,  and  is  declaratory  of 
the  common  law.  The  United  States  Constitution  (5th 
Amendment),  which  says  "Nor  shall  any  person  be  subject  for 
the  same  offense  to  be  twice  put  in  jeopardy  of  life  and  limb," 
does  not  apply  to  State  courts,  but  only  to  Federal  courts. 
Yet,  the  common  law  maxim,  on  which  this  constitutional  pro- 
vision is  supposed  to  be  founded,  does  exist  in  Virginia, 
and  extends  not  onlv  to  "life  and  limb,"  but  to  all  criminal 
cases.  (20  Grat.  848,  853-4;  see  10  Va.  L.  R.  410,  419,  461; 
and  §§  4773-4,  of  Code.) 

The  maxim  rests  upon  technical  notions  of  jeopardy,  and 
not  upon  the  principles  of  res  adjudicata;  but  that  doctrine 
has  been  held  applicable  to  the  accused,  though  not  to  the 
Commonwealth  (81  Va.  209,  218.) 

Where  accused  appeals,  he  waives  his  former  jeopardy  (91 
Va.732). 

Where  a  mayor  and  the  court  has  concurrent  jurisdiction, 
a  trial  by  the  mayor  bars  any  further  prosecution,  (Bryan's 
case  101  S.E.  (Va.)  816). 

When  the  purpose  of  an  appeal  in  a  criminal  case  is  to 
procure  on  behalf  of  the  State  a  reversal  of  the  judgment  and 
a  new  trial  of  the  accused  (as  distinguished  from  a  mere  re- 
view and  decision  of  the  legal  question  involved  for  use  as  a 
precedent  in  future  cases),  the  rule  against  a  second  jeopardy 
for  the  same  offense  operates  prdpria  vigore  to  destroy  the 
right  of  appeal.  The  matter  is  jurisdictional,  and  the  accused 
is  not  obliged  to  first  abide  the  result  of  the  appeal,  and,  in 
the  event  of  a  reversal,  resort  to  his  plea  of  autrefois  acquit  or 
autrefois  conmet  to  avoid  a  second  trial  (124  Va.  805). 

Whatever  view  may  prevail  in  other  jurisdictions,  in  this 
State  the  rule  against  putting  any  person  in  jeopardy  more 
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than  one  time  for  the  same  offense  is  to  be  applied  in  all  crimi- 
nal cases,  regardless  of  the  character  and  degree  of  the  pun- 
ishment (124  Va.  805). 

For  a  comprehensive  digest  of  the  Virginia  decisions,  rela- 
tive to  "former  jeopardy,"  see  titles  Autrefois  Acquit  and 
Autrefois  Convict^  1  Hurst's  Va.  Dig.  650-60,  and  other  later 
digests. 

(dd)  ^^Confronted  with  the  accusers  and  witnesses?'* — 
The  Supreme  Court  of  the  United  States  has  held  (174  U.  S. 
^•;,  that  a  statute,  providing  that  the  record  of  conviction  of 
principal  felons  shall  be  conclusive  proof,  against  one  charged 
with  receiving  stolen  goods,  that  the  goods  have  been  stolen,  is 
unconstitutional  as  violating  the  provision  of  the  6th  Amend- 
ment, declaring  that  the  accused  shall  be  "confronted  with  the 
witnesses  against  him."  But  this  amendment  does  not  change 
the  common  law  rule  that  the  testimony  of  a  witness,  sworn 
and  examined  on  a  former  trial  of  the  same  indictment,  who 
has  since  died,  may  be  read  against  the  prisoner  on  a  second 
trial  (156  U.  S.  237).  The  reasoning  of  the  court,  in  this 
case  (page  243)  would  equally  apply  to  dying  declarations 
(which  nave  been  recognized  in  Virginia,  in  numerous  cases, 
as  admissible  evidence,  though  the  constitutional  question 
seems  not  to  have  been  raised ;  the  principle  being  laid  down 
that  the  Constitution  is  not  to  be  interpreted  literally,  but '  in 
the  light  of  the  law  as  it  existed  at  the  time  it  was  adopted — 
not  as  reaching  out  for  new  guarantees  of  the  rights  of  the 
citizen,  but  as  securing  to  every  individual  such  as  he  already 
possessed  as  a  British  subject — such  as  his  ancestors  had  in- 
herited and  defended  since  the  days  of  Magna  Charter."  And 
such  is  the  generally  accepted  doctrine  (Cooly^s  Const.  Lim. 
74-80,  388;  5  Va.  Law.  Reg.  49).  But,  in  Virginia,  it  seems 
to  have  been  held  that  in  a  criminal  prosecution,  proof  of  what 
a  dead  witness  or  one  absent  from  the  state,  swore  on  a  former 
trial,  is  not  admissible  (Rand.  701,  708;  10  Grat.  732-4). 

The  right  of  an  accused  to  be  confronted  with  the  wit- 
nesses against  him  is  held,  (see  5  Va.  Law  Reg.  637),  to  be 
violated  by  ordering  him  to  be  placed  24  feet  away  from  the 
prosecuting  witness,  where  he  could  not  see  or  hear  the  wit- 
nesses or  see  the  jury,  although  this  was  done  to  protect  the 
witness,  who  was  a  small  girl,  from  being  intimidated  by  him. 
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For  further  as  to  this  subject  see,  also,  104  Va.  860;  108 
Va.  873;  109  Va.  118;  111  Va.  870. 

(ee)  Right  to  jury  trial. — This  right  can  neither  be 
waived  by,  nor  denied  to,  the  accused  (88  Va.  618).  But  a 
colored  person  is  not  entitled  to  a  mixed  or  colored  jury  (33 
Grat.  845).  See,  also,  86  Va.  46;  88  Va.  618;  91  Va.  322; 
116  Va.  484;  121  Va.  812;  122  Va.  816-17;  section  2,  clause  3, 
article  III.,  of  the  U.  S.  Constitution,  declaring  that  the  trial 
of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury,^' 
and  the  6th  amendment — a  parallel  provision  to  section  8  of 
the  Virginia  Constitution, — applies  only  to  Federal  courts 
(91  Va.  322). 

(ff)  ^'^ Speedy  triaV^ — "Speedy"  does  not  mean  imme- 
diate, but  without  undue  delay,  by  which  is  not  meant  the 
delay  necessarily  incident  to  proceedings  conducted  according 
to  prescribed  forms  {e,g,^  in  taking  an  appeal),  but  unneces- 
sary delay  in  taking  the  successive  steps  in  such  proceedings. 
(91  Va.  726).  The  legislative  interpretation  of  what  is  meant 
by  a  speedy  trial  is  shown  by  the  statute  (§  4926),  providing 
that  a  prisoner  charged  with  a  felony,  who  without  legal 
cause,  has  been  denied  a  trial  for  so  many  terms  of  the  court, 
sliall  be  forever  discharged;  and  this  interpretation  has  sev- 
eral times  received  the  sanction  of  the  Court  of  Appeals.  (8 
Grat.  661;  91  Va.  726;  91  Va.  782;  98  Va.  803).  See  7  Hurst's 
Digest,  463-7,  see's  2  and  3,  and  notes,  and  other  later  digests, 
for  a  collection  and  digest  of  all  the  cases  in  point. 

(gg)  Right  to  counsel — The  Virginia  Court  of  Appeals 
express  the  opinion  (92  Va.  794),  that  every  person  accused  of 
crime  has  a  constitutional  right  to  have  counsel  to  aid  him  in 
making  his  defense,  which  right  cannot  be  denied  him;  and 
that  case  holds  that  if  the  record  fails  to  show  whether  the 
accused  had  counsel  or  not,  or  even  if  it  shows  that  he  did  not 
have  counsel,  it  is  no  ground  of  reversal,  unless  it  further  ap- 
pears that  the  right  to  have  counsel  was  denied;  it  is  not  to 
be  presimied  that  the  right  was  denied. 

In  the  Federal  Constitution  (6th  Amendment),  and  in  all 
the  states,  except  Virginia,  there  is  a  constitutional  guaranty 
of  the  right  to  have  counsel;  and  as  the  6th  Amendment  to 
the  United  States  constitution  applies  (as,  in  fact,  all  the  first 
ten  Amendments  do)  to  the  Federal  government  only  (123  U. 
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S.  181;  139  U.  S.  661;  142  U.  S.  155;  6  Va.  Law  Reg.  9),  there 
seems  to  be  no  constitutional  guaranty  of  the  right  to  have 
counsel  in  Virginia.  The  argument  of  Mr.  Benjamin  Wat- 
kins  Leigh,  as  andcuB  curuB^  in  an  early  case,  (3  Leigh,  743), 
contains  a  learned  discussion  of  the  right  to  be  heard  by  coun- 
sel, but  he  avouches  no  constitutional  provision  to  maintain 
the  right. 

At  common  law,  a  person  indicted  for  treason  or  felony 
was  not  entitled  to  defense  by  counsel  on  the  general  issue, 
xuis  was  changed  at  an  early  period  by  legislation  and  judi- 
cial decision  in  England,  and  by  statute  in  Virginia,  (3  Rob. 
Prac.  228;  1  Rev.  Code  1«19,  p.  60<,  sec.  27).  It  seems  rather 
remarkable,  in  this  State,  that  while  the  right  of  the  accused 
to  counsel,  in  such  cases,  was  expressly  provided  by  statute 
until  1878  (Va.  Code  1849,  p.  773,  sec.  2;  Va.  Code  I860,  p. 
835,  sec.  2;  Acts  1866-67,  p.  932,  sec.  2),  yet  in  the  revisal 
of  the  criminal  laws  of  the  State  in  that  year,  this  provision 
was  omitted,  and  likewise  in  the  revisals  of  1887  and  1919. 
The  present  Code  (sec.  4842),  contains  the  provisions,  as 
contained  in  the  former  Codes,  that  the  accused,  upon  an 
examination  before  a  justice,  may  be  assisted  by  counsel. 
Ihe  general  provisions  as  to  attorneys  in  the  present  Code 
seem  to  be  the  same  substantially  as  those  contained  in  the 
Codes  of  1849  and  1887.  But  by  statute  enacted  in  1892 
(Acts  1891-92,  page  872)  it  is  provided  that  on  the  trial  of 
any  case,  felony  or  misdemeanor,  and  before  any  evidence 
is  submitted  on  either  side,  the  counsel  for  the  Commonwealth 
and  for  the  prisoner,  respectively,  shall  have  the  right  to  make 
an  opening  statement  of  their  case  to  the  jury — see  (d),  below. 

As  this  matter  has  escaped  the  attention,  as  it  seems,  of  the 
framers  of  the  new  Constitution,  the  right  should  be  given  by 
statute. 

(hh)  Excessive  bail  or  fines  and  cruel  and  wnusv^  pun- 
ishnients  prohibited, — See  Va.  Const.,  §  9. 

This  section  is  an  exact  copy  of  article  X.  of  the  English 
Bill  of  Rights,  1689;  and  the  same  with  the  8th  Amendment 
of  the  U.  S.  constitution,  except  "shall'"'  there  is  used  instead 
of  "ought"  here,  but  this  Amendment  does  not  apply  to  the 
State  government. 

The  imposition  and  regulation  of  fines  is  within  the  dis- 
cretion of  the  Legislature,  and  its  discretion  will  not  be  ques- 
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tioned  by  the  courts,  except  where  the  minimum  is  so  excessive 
as  to  shock  the  sense  of  mankind.  The  statute  (Va.  Code 
1887,  §  1220,  now  repealed),  imposing  a  penalty  of  not  less 
than  $100  for  charging  illegal  freights  or  rates  for  transpor- 
tation, is  not  in  conflict  with  this  section,  forbidding  excessive 
fines,  and  the  fact  that  no  maximum  fine  is  fixed  by  the  sec- 
tion does  not  render  the  act  unconstitutional.  Excessive  ver- 
dicts are  under  the  control  of  the  courts.     (92  Va.  59.) 

A  statute  providing  for  punishment  by  stripes  is  not 
unconstitutional  (6  Kand.  694) ;  nor  death  by  electrocution 
(62  L.  K.  A.  620). 

(d)  Other  rights  and  privileges. — By  section  4776  of  the 
Code:  ^^No  person  shall  be  convicted  of  felony  unless  by  his 
confession  in  court,  or  by  his  plea  or  demurrer,  or  by  the  ver- 
dict of  a  jury,  accepted  and  recorded  by  the  court." 

By  section  4783:  ^^The  term  of  confinement  in  the  i>eni- 
tentiary,  or  in  jail,  of  a  person  convicted  of  felony,  if  that 
punishment  is  prescribed,  and  the  amount  of  the  fine,  if  the 
felony  be  also  pimishable  by  fine,  shall  be  ascertained  by  the 
jury,  if  there  b^  one,  or  by  the  co^rt  trying  the  case  without  a 
jury,  so  far  as  the  term  of  confinement  and  the  amount  of  the 
fine  are  not  fixed  by  law." 

By  section  4784:  ^^The  punishment  in  all  criminal  cases 
tried  by  a  jury  shall  i)e  ascertained  by  the  jury  trying  the 
same  within  the  limits  prescribed  by  law." 

By  section  4905 :  ^^On  the  trial  of  any  case  of  felony  or 
misdemeanor,  and  before  any  evidence  is  submitted  on  either 
side,  the  counsel  for  the  Commonwealth  and  for  the  prisoner 
respectively,  shall  have  the  right  to  make  an  opening  statement 
of  their  case  to  the  jury." 

(4)  Vendre  fdcias  in  case  of  felmiy;  its  tenor;  number 
of  jurors^  and  how  selected, — See  Code,  §  4895  as  amended  by 
Acts  1920,  p.  24,  and  note  and  annotations  to  this  section  in  the 
Code.  The  amendment  re-enacts  §  4029  of  Code  1887,  (as  to 
venire^  when  defendants  elect  to  be  tried  separately),  which 
the  Bevisors  1919  omitted,  promising  the  amendment. 

(a)  For  what  venire  facias  may  he  quashed. — ^A  venire 
facias  in  a  felony  case  will  be  quashed  for  errors  and  irregu- 
larities appearing  upon  its  face,  or  when  the  directions  of  the 
statute  are  not  followed — e.  g.,  when  the  writ  requires  a  greater 
or  less  number  than  20  persons  to  be  summoned,  or  when 


576.  lltlMINAL   LAW    AND    PBOC£DUB£ 

they  are  summoned  to  appear  ^for  trial  of  felonies^^  gener- 
ally, or  when  it  omits  the  statutory  requirement  ^residing 
remote  from  the  place  where  the  offence  is  charged  to  have 
been  committed/'  or  says  "where  the  felony  was  conmiitted," 
or  where  the  record  does  not  show  by  whom  the  list  was 
furnished,  or  that  the  writ  was  directed  by  the  court,  or 
where  the  return  is  signed  by  the  deputy,  omitting  the  sheriff's 
name.  But  the  time  for  issuing  the  writ  before  the  sitting 
of  the  court  is  merely  directory.     (H's  O.  &  M.,  p.  603.) 

(b)  What  irregularities  cured  by  verdict. — ^The  object 
of  this  section  is  to  cure  any  irregularity  in  the  vemre  facias^ 
or  in  selecting  the  jury  from  the  persons  brought  in  on  the 
vefUre^  or  as  to  competency  of  juror,  or  the  like;  but  not  to 
apply  to  a  case  when  there  is  in  fact  no  venire  facias  at 
all — and  one  is  required  for  every  jury  in  a  felony  case — for 
the  jury  process  is  an  indispensable  writ  and  a  part  of  the 
"due  process  of  law'';  so  that,  omitting  to  direct  a  venire^ 
when  required,  is  an  error  apparent  in  the  record,  which  can- 
not be  cured  by  any  presumption  or  waiver,  and  of  which 
advantage  may  be  taken  on  motion  in  arrest  of  judgment, 
or  for  the  first  time  on  writ  of  error  in  the  appellate  court; 
this  is  on  the  principle  that  what  is  essential  must  affirmative- 
ly appear  by  the  record.  But  it  need  not  affirmatively  appear 
of  record  that  a  venire  facias  for  summoning  a  grand  jury 
was  ever  issued.     (H's  6.  &  M.,  p.  604.) 

(c)  Qualification  and  exemption  of  jurors. — See  Code, 
§g  5984-5,  which  §  4927  makes  applicable  to  criminal  cases. 

(d)  Motion  for  a  venire  facias  de  novo. — ^A  venire  facias 
de  novo  (i.  e.,  a  new  writ  to  summon  a  new  jury),  unlike  a 
new  trial  (granted  in  discretion  for  reasons  extrinsic  to  the 
record),  is  granted  for  some  defect  or  irregularity  appearing 
on  the  face  of  the  record,  without  discretion  in  the  court 
to  refuse — as  follows:  (1)  For  error  or  irregularity  in  the 
proceedings  on  the  venire  facias  in  the  first  trial;  and  (2)  for 
imperfections  in  the  verdict— e.  g.,  finding  for  accessory  to 
murder  without  stating  the  degree  of  murder,  ascertaining  a 
period  of  imprisonment  not  allowed  by  law,  not  recording 
verdict  as  delivered  by  the  jury,  and  the  like.  (H's  6.  &  M., 
p.  627.) 

(e)  When  defendants  tried  jointly;  when  separately, — 
The  amendment  to  section  4895  of  the  Code  (Acts  1920,  p.  24) 
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re-enacting  section  4029  of  the  Code  of  1887  (which  the  Re- 
visors  1919  omitted),  provides:  '^If  a  person,  indicted  jointly 
with  others  for  a  felony,  elect  to  be  tried  separately,  the  venire 
summoned  for  their  trial  may  be  used  for  him  who  is  first 
tried,  and  the  court  shall  award  a  venire  facias  for  the  trial 
of  the  others,  jointly  or  separately,  as  they  may  elect." 

At  common  law  the  Commonwealth  and  not  the  prisoner 
had  the  right  of  election,  subject  to  the  control  and  discre- 
tion of  the  court,  whether  to  arraign  and  try  jointly  or  sepa- 
rately, persons  jointly  indicted.  By  statute,  persons  jointly 
indicted  for  felony  may  elect  to  be  tried  separately,  as  a 
matter  of  right;  yet  if  they  elect  to  be  tried  jointly,  the 
attorney  for  the  Commonwealth  or  the  court  may,  never- 
theless, by  virtue  of  the  common  law,  elect  to  have  a  separate 
trial;  so  that,  whilst  in  a  felony  case  any  and  every  joint 
defendant  is  entitled  to  a  separate  trial  if  he  so  elect,  even 
against  the  will  of  the  court  or  the  Commonwealth's  attorney, 
yet  joint  defendants  cannot  be  tried  jointly  without  the  con- 
current election  of  themselves  on  the  one  hand  and  the  attor- 
ney for  the  Commonwealth  or  the  court  on  the  other.  In  a 
misdemeanor  case,  being  governed  by  the  common  law,  and 
not  by  statute,  joint  defendants  can  claim  no  right  to  be 
tried  separately,  but  the  attorney  for  the  Commonwealth,  sub- 
ject to  the  discretion  of  the  court,  may  elect  to  try  them  jointly 
or  separately,  as  to  him  may  appear  proper.  (H's  O.  &  M., 
p.  618.)  .  ,         f 

(f)  Provisions  applicable  to  civil  and  felony  cases, — 
Section  4927  of  the  Code  makes  the  following  sections  under 
^'Juries  in  Civil  Cases,"  applicable  to  civil  and  felony  cases: 
Besides  §§  5984-5  (see  (c),  above),  §  5997  (fine  for  non-at- 
tendance) ;  §  6000  (examination  as  to  interest,  prejudice,  etc., 
and  if  not  indifferent  another  supplied) ;  §  6001  (no  exception 
as  to  ^'age  or  other  legal  disability"  allowed  after  sworn,  unless 
by  leave  of  court) ;  §§  6088-10  (as  to  pay  of  jurors;  see  also 
§  4928  on  same  subject) ;  §  6013  (views  by  jurors) ;  §  6014  (dis- 
closure by  juror) . 

(g)  Pay  of  jurors.— See  Code,  §§  4927-8,  6008-10. 

(h)  Jury  in  misdemeanor  ccues. ^Section  4927  of  the 
Code  makes  chapter  as  to  ^'Juries  in  Civil  Cases"  (§§  5984- 
6014,  and  Acts  1918,  p.  466,  amending  §  6007,  and  Acts  1920, 
pp.  3  and  595,  amending  §§  6986-90,  and  p.  75,  amending  § 
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5995),  applicable  (except  §  6002;  as  to  irregularity  cured  by 
verdict,  and  §  6012,  as  to  waiver  of  jury  trial  and  number  of 
jurors)  to  misdemeanor  cases. 

The  jury  summoned  in  felony  cases,  may  be  used  for  mis- 
demeanor cases  also.  (Code,  §  4895,  as  amended  by  Acts  1920, 
p.  24.) 

(5)  How  panel  completed  in  felony  case;  fine  for  non- 
attendance. — See  Code,  §  4896. 

(a)  For  what  second  venire  not  to  be  quashed. — ^The 
court  cannot  order  panel  completed  without  directing  another 
venire  facias — ^indeed  a  new  writ  is  required  for  each  jury; 
but  it  is  not  necessary  when  the  regular  panel  is  incomplete, 
that  the  judge  should  furnish  with  his  new  writ  a  list  of  the 
bystanders  from  whom  the  required  number  shall  be  sum- 
moned, much  less  is  it  necessary  that  such  list,  if  furnished, 
should  be  signed  by  him. 

If  the  panel  is  incomplete,  and  a  tales  issues,  directing 
the  persons  named  by  the  judge  to  be  summoned,  ^^who  reside 
remote  from  the  place  where  the  felony  is  charged  to  have 
been  committed,"  the  introduction  of  these  words  into  the 
tales,  if  not  required  by  the  statute,  is  in  accordance  with  the 
policy  of  the  law,  and  does  not  invalidate  the  venire.  And  in 
a  venire  facias  to  a  distant  city,  the  insertion  of  those  words 
is  immaterial.  When  part  only  of  those  summoned  are  found 
free  from  exception,  it  is  not  necessary  to  keep  such  part 
together  until  the  panel  is  complete,  and  then  again  examine 
them  on  their  voir  dire.  When  for  want  of  time  or  other  cause 
the  sheriff  fails  to  summon  the  whole  number  ordered,  his 
return  is  valid  for  as  many  as  are  summoned. 

(b)  What  irregularities  cured  by  verdict. — See  (4),  (b), 
above. 

(6)  ChMenges  of  jurprs;  how  tried. — See  Code,  §§ 
4898-9, 4904. 

(a)  ChaJlenge  to  the  array  or  whole  panel. — ^A  challenge 
to  the  array,  being  for  cause  shown,  may  be  made  on  the  part 
of  either  the  Commonwealth  or  the  accused,  being  an  exception 
taken  in  writing  to  the  entire  panel,  on  account  of  default  or 
partiality  of  the  officer  who  summoned  the  jury— e.  g.,  when 
the  officer  is  the  prosecutor  or  party  aggrieved,  or  related  to 
him  by  blood  or  affinity,  or  pecuniarily  interested,  or  when,  for 
any  other  cause,  he  is  not  likely  to  be  impartial,  in  which 
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case  it  is  the  coroner's  duty  to  summon  the  jury.     (Code,  § 
2821.) 

(b)  Gliallenge  for  legal  disability j  propter  defectum  or 
delictum. — Challenges  to  the  polls  propter  defectum  are  for 
want  of  some  necessary  qualification  of  a  juror,  such  as  being 
a  minor,  a  woman,  an  alien,  an  idiot,  a  lunatic,  or  a  person 
otherwise  not  entitled  to  vote  and  hold  office  in  the  county  or 
corporation;  but  not  for  being  merely  exempt  from  serving 
on  juries.  The  common  law  required  that  jurors  should  be 
liberi  et  legates  homdneSy  and  hence  aliens,  minors,  women, 
and  lunatics  have  always  been  excluded.  (As  women  are  now 
allowed  to  vote,  doubtless  they  shall  soon  be  allowed  to  sit  us 
jurors.)  '     ^ 

A  challenge  to  the  polls  propter  delictum^  is  where  a  juror 
has  been  convicted  of  treason,  felony,  conspiracy,  bribery  in 
any  election,  or  petit  larceny;  but  a  pardon,  it  would  seem, 
washes  away  all  guilt  and  therefore  places  him  in  statu  quo. 

(c)  Challenge  for  kin  or  interest^  propter  afectum, — 
A  challenge  to  the  polls  propter  affectum^  is  made  where  a 
juror  is  of  kin  either  to  the  accused  or  the  party  injured,  with- 
in the  ninth  degree,  or  in  his  power  or  employment,  or  in 
intimate  association  with  him,  or  if  he  is  interested  in  the 
result,  or  has  been  tampered  with  by  either  party  as  to  his 
verdict,  or  the  like,  he  is  disqualified  as  a  juror;  and  if  that 
appears,  the  court  has  no  discretion,  but  must  sustain  the 
challenge.  ^v-  T  j 

(d)  Challenge  for  opinion^  propter  affectum. — This  is 
likewise  a  propter  affectum  challenge  to  the  polls,  and  must 
be  sustained  where  it  appears  that  the  juror  has  already 
formed  a  decided  opinion  as  to  the  guilt  or  innocence  of  the 
accused.  Speaking  upon  the  authority  of  the  decisions  of 
our  court  of  last  resort,  Mr.  Minor  states  the  law  in  most 
clear  and  concise  language,  as  follows:  ^^If  the  opinion  is 
decided,  it  is  immaterial  whence  the  juror  derived  it — whether 
from  rumor  or  having  heard  the  statements  of  witnesses — or 
whether  he  has  expressed  it  or  not.  But  where  it  is  doubtful 
whether  the  opinion  is  a  decided  one,  the  source  of  his  infor- 
mation may  be  an  important  aid  in  determining  the  character 
and  extent  of  the  impression  on  his  mind;  and  so,  also,  may 
the  fact  of  his  opinion  having  found  expression.  If  upon 
the  whole  examination  it  appears  that  the  opinion  is  decided 
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or  substantial,  the  juror  is  incompetent;  whilst  if  it  appears 
to  be  merely  hypothetical — upon  the  supposition  that  a  cer- 
tain state  of  facts  will  be  proved — or  be  so  slight  as  probably 
to  yield  to  the  evidence,  he  is  competent.  It  is  fair  and 
reasonable  to  infer — unless  the  contrary  distinctly  appears — 
that  the  opinion  is  not  decided,  but  only  hypothetical,  if  it  is 
founded  merely  upon  rumor,  and  it  tends  further  to  confirm 
this  conclusion  if  the  juror  declare  himself  free  from  prejudice 
or  partiality  and  capable  of  giving  the  accused  a  fair  trial — 
statements  which  ought  to  be  believed,  unless  some  reason 
appears  for  discrediting  theuL  Nor  is  a  hypothetical  opinion 
less  hypothetical  because  it  has  existed  in  the  mind  for  six 
or  seven  months  or  longer,  or  because  the  juror  says  he  will 
^stiek  to  it'  unless  the  evidence  shall  turn  out  to  be  otherwise 
than  rumor  has  reported  it."  A  challenge  to  a  juror  must 
likewise  be  sustained  when  he  has  previously  been  a  juror, 
petit  or  grand,  in  the  same  case. 

For  peremptory  challenge,  because  opposed  to  capital  pun- 
ishment, see  (j),  below. 

(e)  When  challenge  to  he  made.—ThA  statute  (§§  6001, 
4927)  provides  that  ^^no  exception  to  any  juror  on  account  of 
his  age  or  other  legal  disability  shall  be  allowed  after  he  is 
sworn,  unless  by  leave  of  the  court."  This  provision  is  con- 
strued to  relate  only  to  those  disabilities  embraced  by  statute, 
and  not  to  other  causes  of  challenge  existing  at  common  law, 
and  as  to  which  the  statutes  are  silent;  but  challenges  at 
common  law  are  governed  by  the  same  rule,  no  challenge 
being  allowed  after  the  juror  is  sworn  except  by  consent  or 
in  the  discretion  of  the  court,  in  order  to  avoid  injustice. 

After  verdict  it  is  too  late  to  make  the  objection,  unless 
it  shall  appear  that  injustice  has  been  done  in  consequence 
of  admitting  a  disqualified  juror.  Before  verdict  and  after 
being  sworn,  a  challenge  will  be  admitted  only  with  great 
caution,  and  upon  a  motion  made  as  soon  as  the  cause  for 
it  is  discovered,  with  satisfactory  proof  that  it  was  not 
known,  and  could  not  by  due  diligence  have  been  known  when 
the  juror  was  sworn. 

(f)  Challenges  tried  by  court;  upon  what  evidence  it 
proceeds. — Challenges  are  tried  at  common  law  by  two  triers, 
appointed  by  the  court,  or  by  the  court  itself,  or  by  other 
means,  according  to  the  kind  of  challenge ;  but  by  statute  above 
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cited,  "all  challenges  shall  be  tried  by  the  court."  The  court 
proceeds  upon  extrinsic  testimony,  especially  upon  the  state- 
ment of  the  juror  himself,  upon  his  voir  dire.  It  seems  he 
may  be  asked  in  our  courts  if  he  has. not  been  convicted  of 
an  offense  disqualifying  him,  without  producing  the  record 
of  conviction,  and  be  compelled  to  answer. 

(g)  Examination  of  juror  by  court^  on  motion  of  either 
party. — By  statute,  (§§  6000,  4927),  also,  the  court  is  required, 
on  motion  of  either  party,  to  examine  on  oath  any  person  called 
as  a  juror,  to  ascertain  whether  he  is  related  to  either  party, 
or  has  any  interest  in  the  case,  or  has  expressed  or  formed 
any  opinion  as  to  the  guilt  or  innocence  of  the  accused,  or  is 
sensible  of  any  bias  or  prejudice  against  him,  and  the  party 
objecting  to  the  juror  may  introduce  any  competent  evidence 
in  support  of  the  objection;  and  if  it  shall  appear  to  the 
court  that  the  juror  does  not  stand  indifferent  in  the  case,  he 
shall  be  excluded  from  the  panel. 

(h)  What  the  court  may  ash  on  its  ovm  motion. — ^The 
court  may,  ex  mero  m/>tu^  without  the  suggestion  of  either 
party,  examine  upon  their  voir  dire  all  persons  summoned  as 
jurors  touching  any  disability  created  by  statute,  and  may  set 
aside  a  juror  therefor,  or  for  being  disabled  physically  or 
mentally  by  disease,  domestic  affliction,  or  other  cause,  from 
properly  performing  the  duties  of  a  juror;  but  not  so  when 
there  is  no  absolute  want  of  capacity,  but  only  want  of  fitness 
to  serve  in  the  particular  case. 

(i)  Effect  of  improperly  overruling  or  sustaining  chjoH- 
len^e. — Improperly  to  overrule  a  challenge  of  the  accused  is 
error  for  which  the  judgment  must  be  reversed,  and  the  error 
is  not  cured  because  the  accused  excluded  the  juror  from  the 
panel  by  challenging  him  peremptorily,  nor  because  he  is 
excluded  therefrom  by  the  lot. 

Improperly  sustaining  a  Commonwealth's  challenge  is 
said  to  be  error  for  which  judgment  must  be  reversed;  and 
not  withstanding  the  doubt  which  Mr.  Minor  entertains  as 
to  the  correctness  of  this  position,  it  is  a  proposition  founded, 
it  would  seem,  in  the  abundant  tenderness  which  the  common 
law  always  extends  to  an  accused  and  the  jealousy  of  that  and 
of  our  constitutional  law  of  an  invasion  of  his  right  of  chal- 
lenge and  trial  by  an  impartial  jury,  and  in  that  view  can 
be  justified;  for  were  the  law  otherwise,  the  court,  at  the  in- 
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stance  of  the  attorney  for  the  Commonwealth,  would  possess 
an  unlimited  privilege  of  quasi  p>eremptory  challenge,  whose 
decision  would  be  final  and  not  subject  to  review  and  reversal 
by  an  appellate  court;  and  the  accused  might  well  complain 
that  he  is  tried  by  a  juror  against  whom,  indeed,  he  can  make 
no  legal  objection,  but  who,  nevertheless,  is  much  more  ob- 
jectionable to  him  than  the  one  challenged  and  excluded  at 
the  instance  of  the  Commonwealth. 

(j)  When  juror  properly  challenged^  because  opposed  to 
capital  punishment. — See  Code,  §  4899.  Where,  upon  a  trial 
for  a  capital  offense,  a  juror  states  he  has  conscientious  scruples 
about  the  propriety  of  capital  punishment,  and  is  opposed  to 
it ;  and  being  asked  by  the  Commonwealth's  attorney  whether, 
if  the  testimony  proved  the  prisoner  guilty  of  murder  in  the 
first  degree,  he  would  convict  him  of  it,  replies,  "I  do  not 
know,"  he  is  properly  challenged  for  cause  by  the  attorney  and 
set  aside  by  the  court.     (H's  G.  A  M.,  pp.  606-10.) 

(7)  How  panel  selected  and  jury  constituted. — See  Code, 
§4900. 

(a)  How  jury  selected  hy  lot, — After  the  panel  is  com- 
plete, if  the  accused  or  the  Commonwealth  does  not  strike  off 
any,  or  strikes  off  less  than  four,  the  jury  may  be  constituted 
either  by  drawing  out  the  twelve,  or  else  by  drawing  out  and 
discharging  all  but  twelve. 

(b)  Oath  of  the  jury. — ^The  jurors  are  usually  sworn  by 
fours,  as  follows:  "You  shall  well  and  truly  try,  and  true  de- 
liverance make  between  the  Commonwealth  and  C.  D.,  the 
prisioner  at  the  bar,  whom  you  shall  have  in  charge,  and  a 
true  verdict  render:  so  help  you  God?" 

It  is  sufficient  if  the  record  recites  that  the  "jury  were 
sworn  the  truth  of  and  upon  the  premises  to  speak." 

(c)  Charge  to  the  jury  hy  the  clerh. — In  felony  cases, 
the  clerk  charges  the  jury.  The  object  of  the  charge  is  to 
acquaint  them  with  the  contents  of  the  indictment,  which 
is  read  to  them — ^the  prisoner  meanwhile  standing  up— and 
to  explain  to  them  whether  they  are  merely  to  declare  him 
guilty  or  not  guilty,  or  to  do  that  and  also  to  fix  the  punish- 
ment, acquainting  them  with  the  extremes  thereof.  If  the 
clerk  err  in  his  charge  in  such  a  manner  as  to  prejudice  the 
accused  the  verdict  must  be  set  aside  and  a  new  trial  awarded 
for  the  charge  is  regarded  as  the  act  of  the  court,  being  made 
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by  its  officer  in  its  presence.  In  misdemeanor  cases,  the  cause 
is  opened  by  counsel  as  in  civil  cases.  And  now,  by  statute,  in 
any  case,  felony  or  misdemeanor,  counsel  on  either  side  may 
make  an  opening  statement  of  his  case  to  the  jury  (Code, 
§4905). 

(d)  Instructions  of  court;  argument  of  counsel. — It  is 
the  right  and  duty  of  the  court  when,  in  its  opinion,  the 
occasion  requires,  althought  neither  party  request  it,  to  charge 
or  instruct  the  jury  upon  the  law  of  the  case,  as  applicable 
to  the  facts  in  proof;  but  this  is  seldom  done,  except  at  the 
instance  of  the  prosecution  or  the  defense.  The  accused  is 
entitled  to  a  full  and  correct  statement  by  the  court  of  the 
law  applicable  to  the  evidence  in  his  case,  and  any  misdirection 
by  the  court  in  point  of  law,  on  matters  material  to  the  issue, 
is  a  ground  for  a  new  trial.  The  courts  will  not  usually  allow 
counsel  to  argue  against  its  instructions.  As  to  the  argument, 
if  the  plea  be  not  guilty,  the  prosecution  opens,  the  defense 
replies,  and  the  former  concludes;  but  upon  demurrer,  plea  in 
abatement  or  in  bar,  or  in  other  case  where  the  accused  has 
the  affirmative  of  the  issue,  the  defense  opens  and  concludes. 
(H's  G.  &  M.,  pp.  610-11.) 

(8)  Wh^n  and  how  jurors  su^nmoned  from  another 
county  or  corporation, — See  Code,  §  4901. 

The  necessity  for  resorting  to  another  county  or  corpora- 
tion for  jurors,  is  a  question  to  be  submitted  to  the  discretion 
of  the  court  upon  all  the  facts,  and  the  court  may  properly 
overrule  such  a  motion  made  on  the  ground  of  local  prejudice, 
imtil  an  effort  to  obtain  an  impartial  jury  has  failed.  They 
may  be  summoned  under  an  order  of  the  court  to  that  effect, 
or  under  a  venire  facias  issued  by  its  direction ;  and  any  num- 
ber may  be  summoned  from  one  or  more  counties  or  corpora- 
tions. (H's  G.  &  M.,  p.  611.)  It  must  be  made  to  appear  in 
some  manner  that  it  is  reasonably  necessary  to  send  to  another 
county  or  city  (107  Va.  881) ;  but  the  trial  court  has  a  wide 
discretion  in  this  regard  (115  Va.  921).  For  change  of  venire 
see  (10),  below. 

(9)  When  jury  not  kept  together;  when  kept  together; 
their  board, — See  Code,  §  4902,  as  amended  by  Acts  1922. 

(a)  When  jury  must  be  kept  together. — Prior  to  this 
statute  jurors  were  kept  together  in  Virginia  during  the  trial 
of  all  felony  cases;  but  the  statute  limits  the  requirement  to 
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felonies  punishable  by  death  or  confinement  in  the  peniten- 
tiary ten  years.  In  other  felonies,  and  in  all  misdemeanors, 
the  jury  are  treated  as  in  civil  cases,  and  remain  in  court ;  or, 
if  deliberatinfr  on  their  verdict,  in  the  jury-room,  and  upon 
the  daily  adjournment  the  court,  in  its  discretion,  may  allow 
them  to  disperse  for  the  night,  but  with  a  special  charge  not 
to  converse  with  any  one  touching  the  subject  of  the  trial; 
and  for  misconduct  their  verdict  may  be  set  aside. 

(b)  What  9eparation  or  conduct  vitiates  verdict. — If  the 
trial  be  not  concluded  in  one  day,  the  jury  are  to  be  kept  to- 
gether, apart  from  all  other  persons  and  in  the  custody  of 
the  sheriff,  who  should  be  sworn  (though  this  is  not  indispen- 
sable) neither  to  speak  to  than  himself  nor  suffer  any  other 
person  to  speak  to  touching  the  trial.  After  any  evidence  is 
given,  any  separation  out  of  the  custody  and  control  of  the 
officer  is  prima  facie  sufficient  to  vitiate  the  verdict,  and  it  is 
incumbent  upon  the  prosecuton  to  refute  that  presumption  by 
disproving  all  probabilities  or  suspicions  of  tampering;  and 
so,  also,  any  communicafion  whatever  with  other  persons,  save 
with  the  consent  and  in  the  presence  of  the  officer  or  the  judge, 
will  be  ground  for  a  new  trial;  and  upon  a  motion  to  set 
aside  a  verdict  for  such  separation  or  conduct,  the  prisoner 
must  prove  the  fact  in  court,  and  the  mere  offer  to  do  so, 
which  the  court  refuses,  under  the  circumstances,  is  not  suf- 
ficient for  the  appellate  court  to  act  on  the  question,  but  the 
exception  should  show  the  proof.     (H^s  G.  &  M.,  p.  612.) 

(c)  What  record  must  show, — ^It  must  affirmatively  ap- 
pear from  the  record  that,  in  the  prosecution  of  felonies 
enumerated  in  this  section,  the  jury,  when  not  in  the  presence 
of  the  court,  were  kept  in  custody  of  the  sheriff  or  other  proper 
officer  (92  Va.  795,  803) ;  but  where  the  record  shows  that  at 
the  beginning  of  the  trial  of  a  criminal  case  all  the  officers  in 
charge  were  duly  sworn  with  the  usual  oath  to  keep  the  jury 
during  the  trial  when  absent  from  the  court  it  is  sufficient,  and 
is  unnecessary  to  show  that  such  oath  was  administered  upon 
each  adjournment.     (98  Va.  818.) 

(10)     Change  of  venue, — See  Code,  §§  4914-16. 

(a)  When  application  for  change  of  vent^  to  he  claimed. 
— The  usual  ground  for  changing  the  venae  is  the  existence 
of  general  prejudice  in  the  county  or  corporation  where  the 
case  is  pending,  which  will  prevent  a  fair  and  impartial  trial. 
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The  affidavit  of  the  accused  of  his  fears  and  belief  that  such 
is  the  case,  accompanied  by  newspaper  clipping  is  not  sufficient. 
He  must  show  by  independent  and  disinterested  testimony  such 
facts  as  makes  it  probable,  at  least,  that  his  fears  and  belief 
are  well  founded.  But  a  judicious  exercise  of  the  privilege  of 
obtaining  a  jury  from  another  county  or  corporation  (see  (8), 
above),  in  any  criminal  case,  will  greatly  obviate  the  necessity 
of  a  change  of  venire  for  such  cause;  and,  indeed,  such  a 
motion  should  usually  precede  a  motion  for  a  change  of  verme^ 
and  a  failure  to  make  such  motion  and  an  impartial  jury  being 
in  fact  obtained,  the  conclusive  presumption  is  that  the  appli- 
cation for  a  change  of  venire  was  unfounded.  (H's  O.  &  M., 
p.  613;  103  Va.  816;  115  Va.  921.) 

Where  the  ground  is  such  prejudice  and  excitement 
against  the  accused  as  to  endanger  a  fair  trial,  a  motion  for  a 
jury  from  another  county  or  city  need  not  be  first  made  (107 
Va.  919). 

(b)  Pinsoner  need  not  he  arraigned  or  plead  anew, — A 
prisoner,  who  has  been  arraigned  in  the  court  from  which 
the  case  is  removed,  and  there  pleaded  ^'not  guilty,''  which  is 
entered  on  the  record,  need  not  be  arraigned,  nor  shall  he  be 
required  to  plead  in  the  court  to  which  the  venue  is  changed 
(H'sG.  AM.,  p.  614). 

(c)  Judge  may  try  or  not^  in  his  discretion — ^Whether 
a  judge  is  so  situated  in  respect  to  a  case  as  to  render  it  im- 
proper to  try  it,  depends  upon  the  self-consciousness  of  the 
judge  himself,  and  an  app>ellate  court  cannot  revise  his  de- 
cision (8L.  364). 

(11)  As  to  insane  persons. — See  Insane^  ete.^  sections 
10  to  17. 

(12)  Verdict  and  judgment.— See  Code,  §§  4918-25. 

(a)  As  to  verdicts  generally. — The  verdict  of  the  jury 
must  be  unanimous,  and  delivered  in  court,  and  recorded,  and 
then  read  to  the  jury  and  their  assent  obtained;  and  until 
then  they  have  a  right  to  retract  or  alter  it.  A  verdict  may  be 
general,  as  when  the  jury  find  the  accused  not  guilty,  or  guilty 
and  fix  the  punishment,  if  the  law  does  not  do  so;  or  it  may 
be  special,  as  when  all  the  facts  are  found  and  set  forth,  and 
it  is  submitted  to  the  judgment  of  the  court  whether  the  ac- 
cused, upon  that  state  of  facts,  is  in  law  guilty  or  not  guilty ; 
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and  it  is  competent  for  a  jury  to  find  a  general  or  special  ver- 
dict as  they  may  think  proper.     (H^s  G.  &  M.,  p.  616.) 

(b)  Conviction  for  part  of  offense  charged;  on  new  trials 
for  what  trial  to  6c.— See  Code,  §§  4918,  4920-22. 

The  general  rule  of  the  ancient  common  law  was  to  allow 
several  felonies  or  several  misdemeanors  to  be  charged  in 
several  counts  in  one  indictment,  but  not  to  allow  the  joinder 
of  a  felony  with  a  misdemeanor;  and  upon  a  charge  of  a  felony 
there  could  be  no  conviction  for  a  constituent  misdemeanor. 
But  by  the  statute  in  Virginia,  and  by  judicial  construction  in 
many  jurisdictions,  the  conmion  law  doctrine  has  been  ex- 
tended only  so  far  as  to  allow  a  conviction  for  a  misdemeanor 
as  well  as  for  a  felony,  where  the  misdemeanor  is  included  in 
the  felony  and  proved  by  the  same  evidence  relied  on  to  estab- 
lish the  felony;  as,  assault  and  battery,  under  an  indictment 
for  robbery,  or  malicious  maining,  or  other  unlawful  maim- 
ing (it  being  a  felony — 91  Va.  791) ;  and  a  conviction  on  one 
count  or  of  one  offense  operates  as  an  acquittal  on  the  other 
counts  and  of  all  other  offenses  in  the  indictment,  and  judg- 
ment should  be  entered  accordingly.  By  the  revision  of  1887, 
the  then  existing  law  in  respect  to  the  second  trial  when  a  new 
trial  is  granted,  was  changed  to  read  as  follows :  "If  the  ver- 
dict be  set  aside  and  a  new  trial  granted  the  accused,  he  shall 
not  be  tried  for  any  higher  offense  than  that  of  which  he  was 
convicted  on  the  last  trial."     (H's  G.  &  M.,  p.  615.) 

(c)  As  to  ^^Mgher*'^  offense, — As  a  general  rule  the  maxi- 
mum of  punishment  determines  whether  offenses  are  of 
higher  or  lower  or  equal  degree.  Housebreaking  in  the  night 
time  with  intent  to  commit  larceny,  and  grand  larceny  are  of 
equal  degree.  First  degree  murder  is  higher  than  the  second 
degree.  (91  Va.  792.)  A  conviction  of  an  attempt  under 
an  indictment  for  rape,  bars  re-trial  for  rape.     (Ill  Va.  837.) 

(d)  Conviction  of  petit  larceny^  under  indictment  for 
grand  larceny, — See  Code,  §  4043. 

It  is  not  indispensable  that  the  jury  should  in  terms  find 
the  value  of  the  thing  stolen.  If  they  find  the  accused  guilty 
of  petit  larceny  (or  grand  larceny?)  the  verdict  will  be  suffi- 
cient.    (H's  G.  &  M.,  p.  616.) 

(e)  Conviction  of  attempt^  under  indictment  for  felony; 
effect  of  general  acquittal, — See  Code,  §  4922. 

This  section  changes  the  rule  at  common  law.    On  an  in- 
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dictment  for  felony  under  this  section,  if  it  be  proved  that  the 
accused  intended  to  commit  the  felony,  and  did  some  act 
toward  its  commission,  yet  not  committing  it,  the  jury  should 
convict  him  of  an  attempt  to  commit  such  felony;  but  if  it 
be  proved  that  he  committed  some  act  therein  stated,  as  a  part 
of  the  felony  therein  charged,  which  act  is  in  itself  a  criminal 
offense,  and  he  did  not  commit  the  felony,  nor  intend  to  com- 
mit it,  he  should  be  convicted  of  such  offense  under  (b),  above, 
whether  it  be  a  substantive  misdemeanor  or  a  mere  attempt 
thereat.  An  acquittal  on  an  indictment  for  felony  or  misde- 
meanor is  a  bar  to  any  subsequent  indictment  for  any  and 
every  offense  for  which  he  could  be  convicted  under  the  first 
indictment.     (H's  G.  &  M.,  pp.  616-17.) 

(13)  Judgment  on  general  verdict  of  gv/Uty  if  any 
count  good. — See  Code,  §  4923. 

(a)  Construction  of  this  section, — This  section  affirms 
the  common  law,  but  makes  that  rule  applicable  to  all  criminal 
cases,  and  protects  the  accused  from  injury  by  giving  him  the 
right  to  have  any  faulty  count  excluded  from  the  consider- 
ation of  the  jury,  either  by  way  of  an  instruction  from  the 
court  to  that  effect,  or,  what  is  the  same  thinsr,  by  a  motion 
to  exclude  evidence  which  could  only  be  applicable  to  such 
counts;  and  if  the  court  should  err  in  either  respect  to  the 
prejudice  of  the  accused,  the  error  may  be  redressed  by  appeal. 

(b)  As  to  joinder  of  counts  and  offenses, — It  is  fre- 
quently advisable,  when  the  crime  is  of  a  complicated  nature, 
or  it  is  uncertain  what  the  evidence  may  discover,  to  insert 
two  or  more  counts  in  the  indictment;  a  practice  that  is  the 
more  necessary  because,  though  the  petit  jury  may  find  him 
guilty  of  a  part  and  acquit  him  of  the  residue,  the  grand  jury, 
while  they  may  find  some  whole  count  and  reject  the  rest, 
cannot  separate  the  parts  of  a  count,  but  must  either  find  a 
true  bill  or  throw  out  the  whole.  And  this  course  is  as  legal 
as  it  is  advantageous;  for  it  is  even  no  objection,  either  upon 
demurrer  or  arrest  of  judgment,  that  separate  offenses  of  the 
same  nature  are  joined  against  the  same  defendant.  And 
the  only  mode  of  objecting  to"  a  joinder  of  such  offenses  in  case 
of  felony,  is  a  motion  to  quash,  or  to  compel  the  prosecutor 
to  elect  on  which  charge  he  will  proceed,  which  motion  the 
court  should  grant  if  the  charges  grew  out  of  different  trans- 
actions, or  are  not  only  distinct  but  may  confound  the  prisoner, 
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or  distract  the  attention  of  the  jury.  But  if  the  charges  are 
merely  distinct,  without  such  prejudice,  or  relate  to  the  same 
transaction,  and  describe  it  in  different  and  even  inconsistent 
ways,  80  as  to  meet  the  evidence  as  it  may  transpire,  the  motion 
should  be  denied.  And  in  misdemeanor  cases  even  greater 
freedom  is  allowed,  for  the  court  will  not  quash  or  compel 
election,  even  though  several  separate  and  distinct  misde- 
meanors, arising  out  of  different  transactions,  be  joined  against 
a  single  defendant;  yet,  if  against  several  defendants,  the 
court  should  quash  the  indictment. 

(c)  Preparing  to  hear  judgment. — In  felony  cases  the 
accused,  being  always  necessarily  present,  is  asked  if  he  has 
anything  to  say  why  judgment  should  not  be  pronounced 
against  him,  and  if  nothing  effectual  is  said  in  delay  or  arrest 
of  judgment  sentence  is  given  accordingly.  In  misdemeanor 
cases  there  are  no  preliminaries,  and  judgment  may  be  entered 
whether  accused  is  present  or  not.  See  section  13,  (3),  (a)  and 
(b),  above. 

(d)  Motion  in  arrest  of  judgment — See  section  11,  (10), 
above.    (H's  G.  &  M.,  pp.  617-18.) 

(e)  Second  and  third  convictions  of  felony. — See  Code, 
§§  4785-8,  5054. 

The  indictment  must  set  out  the  time  and  place  of  the  first 
conviction  (which  must,  it  seems,  be  final),  and  that  the  con- 
viction was  for  an  offense  committed  prior  to  the  commission 
of  the  second  or  third  offense  for  which  the  accused  is  on 
trial.     (H's  G.  &  M.,  p.  618.) 

§  14  GrimiiuJ  firooeediiiga  genarally^ — ^See  Code,  §§ 
4967-86. 

§  15.    Motion  for  new  triaL— 

(1)  As  to  suhject  of  new  trials  generally. — ^A  motion  for 
a  new  trial  is  governed  by  the  same  rules  in  criminal  as  in 
civil  cases.  The  motion  should  be  made  before  judgment; 
but  any  time  during  the  term,  even  after  judgment,  is  not 
too  late,  for  the  court  may  set  the  judgment  aside. 

The  motion  is  an  appeal  to  the  sound  discretion  of  the 
court  to  prevent  a  gross,  palpable,  and  material  wrong,  and 
should  be  denied  if  substantial  legal  justice  has  been  done, 
even  though  irregularities  have  occurred,  or  the  wrong,  how- 
ever palpable,  is  trivial  in  extent.  The  practice  of  granting 
new  trials  in  civil  cases  sprang  up  during  the  seventeenth  cen- 
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tury,  and  in  cases  of  treason  and  felony  it  has  never  been  the 
practice  in  England  to  grant  new  trials,  notwithstanding 
Lord  Mansfield  said  he  would  do  so  in  a  proper  case,  but  when 
the  judge  is  dissatisfied  execution  is  respited  and  the  crown 
grants  a  pardon.  But  in  Virginia  the  practice  of  granting 
new  trials  has  long  prevailed,  but  has  never  received,  in  crim- 
inal cases,  the  authoritative  sanction  of  the  supreme  court 
until  1837,  in  Ball's  case.  A  motion  therefor  is  not  admissible 
on  the  part  of  the  Commonwealth,  unless  perhaps  where  the 
verdict  is  obtained  by  fraud  of  the  accused.  A  new  trial  may 
be  granted  as  to  one  and  denied  as  to  others  jointly  tried 
with  him.  The  grounds  for  a  new  trial,  which  are  always 
extrinsic  to  the  record,  are:  (1)  Verdict  contrary  to  the  evi- 
dence; (2)  after-discovered  evidence;  (3)  accident,  surprise, 
or  fraud  of  prosecutor;  (4)  misconduct  of  jurors  or  officers  in 
charge;  and  (5)  misconduct  or  misdirection  of  the  judge — all 
of  which  will  now  be  treated  in  regular  order. 

(2)  New  trial  for  verdict  being  contrary  to  evidence. — 
A  new  trial  should  not  be  granted  merely  because  the  judge, 
if  on  the  jury,  would  have  given  a  different  verdict,  or  even 
hung  the  jury,  for  that  would  be  to  usurp  the  province  of 
the  jury.  The  court  should  merely  supervise,  and  not  review 
the  verdict,  to  prevent  a  clear  and  palpable  injustice.  There- 
fore, in  doubtful  cases  the  verdict  should  stand. 

(3)  New  trial  on  ground  of  after-discovered  evidence. — 
A  new  trial  is  granted  on  this  ground  with  great  reluctance 
and  only  under  very  special  circumstances.  Thus:  The  new 
evidence  must  not  only  have  been  unknown,  but  by  reasonable 
diligence  could  not  have  been  known,  by  the  accused  at  the 
former  trial.  This  is  usually  shown  by  the  affidavit  of  the 
party,  which  must  be  credited  unless  the  contrary  appears. 
And  the  substance  of  the  new  evidence  must  likewise  be  sworn 
to  by  the  witnesses  themselves,  or  by  some  one  who  has  heard 
their  statements;  for  it  must  appear  that  the  evidence  is 
material  and  such  as  ought  to  produce  a  different  verdict  on 
a  new  trial,  and  not  merely  cumulative,  corroborative,  or  col- 
lateral testimony,  or  such  as  merely  tends  to  discredit  an 
adverse  witness. 

(4)  New  trial  for  accident^  surprise,  or  fraud  of  prose- 
cutor.— ^Accident  and  surprise  are  grounds  for  a  new  trial 
where  there  is  no  neglect  or  default  in  accuflsed  or  his  counsel, 
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as  where  defendant  is  pi*evented  by  detention  of  the  train 
from  attending  trial,  or  the  like. 

SOy  likewise,  fraud  or  misconduct  on  part  of  prosecutor, 
as  tricking  the  accused  out  of  his  evidence,  or  the  like,  is 
ground  for  a  new  trial. 

(5)  New  trial  for  misconduct  of  jurors  or  officers  in 
charge. — ^As  a  general  rule  the  testimony  of  jurors  is  inadmis- 
sible to  impeach  theii;  verdict,  especially  on  the  ground  of 
their  own  misconduct.     (Code,  §§  6013-14,  4927.) 

(a)  Separation  of  jury  before  verdict. — See  section  13, 
(9),  above. 

(b)  Previous  expression  of  opinion  by  juror  of  prisoner's 
guilt. — If  the  opinion  were  casual  and  hypothetical,  and  not 
deliberate  and  decided,  nor  indicative  of  malice,  it  is  not  cause 
for  a  new  trial.    See  section  13,  (6),  (d),  above. 

(c)  Jurors  casting  lots  to  determine  their  verdict. — Cast- 
ing lots  is  such  misconduct  as  is  ground  for  a  new  trial;  so  is 
the  agreeing  beforehand  to  the  result  of  setting  down  each 
the  number  of  years  of  confinement  he  favors  and  dividing  the 
ftggi'eg&te  by  twelve.  But  obtaining  such  a  result  as  an 
experiment  towards  a  compromise  of  conflicting  opinions,  and 
agreeing  to  it  afterwards,  is  not  misconduct. 

(d)  Partaking  of  refreshments. — If  furnished  by  a 
party,  or  partaken  to  excess,  especially  spirituous  liquors,  the 
verdict  must  be  set  aside;  but  not  so  if  taken  without  ill 
design  in  moderation. 

(c)  Jurors  reading  newspapers. — ^Allowing  jurors  to 
read  the  newspapers,  pending  their  deliberations,  is  highly  im- 
proper; but  it  does  not  invalidate  the  verdict  if  there  be  noth- 
ing therein  calculated  to  influence,  or  which  did  influence, 
the  decision. 

»(f)  New  trial  for  misconduct  or  imsdirection  of  the 
judge. — Thus,  a  new  trial  will  be  granted  for  improper  admis- 
sion or  exclusion  of  jurors;  comments  on  the  weight  or  suf- 
ficiency of  the  evidence;  improper  charge  by  the  clerk,  which 
is  regarded  as  the  act  of  the  court;  and,  in  general,  any  im- 
proper ruling  to  the  prejudice  of  the  accused.  See  section 
18,  (7),  (c)  and  (d).     (H's  G.  &  M.,  pp.  624-6.) 

§  16.    Writ  of  error  or  appeaL— See  Appeals. 

§  17.    Execution  of  judgment— See  Code,  §§  4940-8. 
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§  18.    DUcharge  from  jaiL— See  Fines. 
§  19.    Pardoiu — See  Pardon, 

§  20.  General  forms  of  indictment,  presentment  and  in- 
formation. 

No.  1.    GenebaIi  Form  of  an  Inbictmsitt 
(Code,  SS  4844.5;  Va.  Const,  sec.  luu,  H's  G.  &  M.,  pp.  637,  541-2,  617.) 

Virginia, county,  to-wit:  In  Ihe  circuit  court  of  said  county: 

iBt  count.    The  Jurors  of  the  Commonwealth  of  Virginia,  and  In 

for  the  body  of  the  county  of  ,  and  now  attending  the  said 

Court  at  its term,  192 — ,  upon  tueir  oaths  present,  that  C.  D., 

on  the day  of ,  In  the  year  192 — ,  In  said  county  [here 

insert  "description"  of  the  oftense],  against  the  peace  and  dignity 
of  the  Commonwealth  of  Virginia. 

2d  count.    And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid, 

do  further  present,  that  C.  D.,  on  the day  of ,  in  the  year 

192 — ,  in  said  county  [here  Insert  "description  of  the  oftense],  againpt 
the  peace  and  dignity  of  the  Commonwealth  of  Virginia. 

Witnesses  sworn  and  sent  by  the  court  to  the 

grand  Jury  to  give  evidence,  July ,  192 — , 

R.  D.,  Clerk. 

If  there  be  an  accessory  before  the  fact,  Just  after  the  description 
of  the  oftense  and  before  the  conclusion  "against  the  peace,"  &c.,  insert 
this:  "And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  G.  H.,  before  the  said  felony  and  murder  (or  burglary, 
robbery,  rape,  arson,  larcey,  or  other  felony)  was  committed  in  form 

aforesaid,  to-wit:    on  the  said  day  of  ,  192 — ,  in   the 

county  aforesaid,  did  feloniously  counsel,  hire,  procure,  aid;  and  abet 
the  said  C.  D.  to  do  and  commit  the  said  felony  and  murder  (or  burg- 
lary, robbery,  rape,  arson,  larceny  or  other  felony)  In  manner  and 
form  aforesaid." 

If  there  be  an  accessory  after  the  fact.  Just  after  the  description 
of  the  ofFense,  and  before  the  conclusion  "against  the  peace,"  Ac., 
insert  this:  "And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  G.  H.,  well  knowing  the  said  C.  D.  to  have  done 
and  committed  the  said  felony  and  murder  (or  burglary,  robbery,  rape, 
arson,  larceny,  or  other  felony)  in  form  aforesaid,  afterwards,  to-wlt: 

on  the day  of ,  192 — ,  him  the  said  C.  D.  did  then  and 

there  unlawfully  receive,  harbor  and  maintain  (or  did  other  acts  of 
relief,  comfort  and  assistance,  as  the  case  may  be)." 

Principals  In  second  degree  may  be  indicted  as  principals,  with- 
out distinction.     (Code,  §  4764.) 


No.  2.    General  F\>rm  of  a  Presentment 

(Idem.) 

We,  the  grand  Jury,  on  our  oaths  present,  that  C.  D.,  on  the 


day  of ,  192 — ,  in county  [here  describe  the  oftense,  tak- 
ing care  that  all  the  requisites  of  the  offense  are  stated],  against  the 
peace  and  dignity  of  the  Ck)mmonwealth  of  Virginia. 


592  CUSTEST 

No.  3.     QKlfnUL  F<MUf  or  an  iNIOftMATION 

{Idem;  H/s  Q.  k  U^  p.  S38.) 

VirginlA, oounty;  to-wlt:  In  the  circuit  court  of  said  county: 

Be  it  remembered  tfuki  8.  N.,  attorney  fur  the  Commonwealth  of 
and  for  aald  oounty,  who  proeecutes  for  the  Commonwealth  of  Virginia 
in  this  behalf,  in  his  own  proper  person  oomes  into  the  said  court,  on 
this day  of ,  192 — ,  and  here  gires  the  said  court  to  under- 
stand and  be  informed  that  C.  D.,  on  the day  of ,  in  the 

year  192 — ,  in  said  oounty  [here  insert  "description"  of  the  offense], 
against  the  peace  and  dignity  of  the  Commonwealth  of  Virginia. 


CURTESY 

I  1.    Definition 

i  2.    Requisites  for  curtesy 

(1)  Valid  marriage 

(2)  Seised  or  possessed 

(3)  Estate  of  inheritance 

(4)  As  to  a  child  bom  aliTO  during  marriage 

(5)  Death  of  the  wife 

i  8.    Curtesy,  etc.  barred  by  husband's  desertion 

I  4.    How  curtesy  released  where  husband  minor  or  insane 

i  5.    Insurance  money  in  case  of  fire 

§  1«  Dfifinitifflai — Curtesy  is  an  estate  for  life  which  a 
husband  has  in  his  wife's  lands  upon  her  death,  but  at  com- 
mon law  only  where  a  child  was  bom  during  their  marriage, 
though  otherwise  now  by  recent  statute.  By  Acts  1922:  ^^A 
surviving  husband  shall,  if  the  wife  die  testate  (i.  e.,  having 
made  a  will),  be  entitled  to  curtesy  in  one-third,  and  if  she 
die  intestate  (i.  e.,  without  a  will)  and  without  issue  of  this 
or  of  a  former  marriage,  in  all  of  the  real  estate,  (except  her 
equitable  separate  estate  where  the  instrument  creating  the 
same  otherwise  provides)  whereof  his  wife,  or  any  other  to 
her  use,  was  at  any  time  during  the  coverture  seized  of  aL 
estate  of  inheritance,  unless  his  right  to  curtesy  shall  have  been 
lawfully  barred  or  relinquished,  and  the  fact  that  the  husband 
conveyed  or  caused  the  real  estate  to  be  conveyed  to  the  wife 
shall  not  bar  his  curtesy  therein,  nor  shall  it  be  a  necessary 
requisite  to  curtesy  that  the  wife  shall  have  had  a  child  born 
»UTe  during  coverture.'' 
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This  act  does  not  deprive  a  husband  of  his  common  law 
curtesy  or  life  estate  in  one-third,  where  there  is  no  will  and 
a  child  bom. 

§  2.  Requitites  for  curtesy. — By  section  5134  of  the 
Code,  '^her  husband  shall  be  entitled  to  curtesy  in  her  real  es- 
tate other  man  her  equitable  separate  estate  (see  (3),  below), 
when  the  common  requisites  therefor  exist,  and  he  shall  not 
be  deprived  thereof  by  her  sole  act."  (See,  also,  Married 
Wom(m^8  Property  arid  Other  Rights^  section  1.) 

The  requisites  for  curtesy  are : 

(1)  Valid  marriage, — If  it  is  absolutely  void,  or  annulled 
for  a  voidable  cause  (see  Marria^ge^  sections  2  and  3) ,  or  if  there 
is  an  absolute  divorce  (see  Dvoorce^  section  3),  there  is  no 
curtesy;  but  otherwise  as  to  mere  divorce  from  bed  and  board, 
yet  where  a  decree  of  perpetual  separation  is  added,  there  is 
no  curtesy  in  after-acquired  property,  but  there  is  in  property 
acquired  before  such  decree.     (Code,  §  5112.) 

(2)  Seized  or  possessed. — She  may  be  seized  or  possessed 
by  grant,  deed,  or  will;  but  if  she  has  only  a  right  of  entrv 
upon  or  of  action  for  land  in  the  adverse  possession  of  another 
continuing  to  her  death,  there  is  no  curtesy.  Ownership  any 
time  during  marriage  is  sufficient,  unless  is  has  been  lawfully 
relinquished.  /  i 

(3)  [Estate  of  inheritance. — She  must  have  had  an  estate 
that  could  be  inherited  by  heirs — not,  therefore,  a  mere  estate 
for  some  one's  life  or  for  years — see  Beal  Estate^  section  2. 
But  there  is  no  curtesy  in  estate  which  he  has  conveyed  or 
caused  to  be  conveyed  to  her,  unless  he  has  expressly  reserved 
therein  that  right  (102  Va.  887;  96  Va.  749). 

Curtesy  may  also  be  had  in  her  equitable  estates  (Code, 
§§  5117,  5158),  not  only  her  equitable  separate  estate,  unless 
forbidden  by-  the  instrument,  (see  Married  Woman'* s  Property 
and  Other  Rights^  section  9),  but  also  in  money  converted  into 
land  by  equitable  construction  or  statutory  enactment  (see 
Real  Estate  section  1,  (1)),  and  in  her  equities  of  redemption. 
Where  the  wife  executes  a  mortgage  or  deed  of  trust  before 
marriage,  and  it  is  not  foreclosed  in  his  wife's  lifetime,  the  hus- 
band has  curtesy  in  the  equity  of  redemption  (or  what  re- 
mains after  satisfying  the  trust) ;  but  if  the  mortgage,  etc.,  is 
foreclosed  during  her  lifetime,  whether  made  before  or  after 
marriage,  the  surplus  proceeds  is  only  personalty. 
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Curtesy  may  be  had  in  the  estate  of  inheritance  of  a 
joint  tenant,  tenant  in  common  or  co-parceners. 

(4)  Ab  to  a  child  horn  alive  during  marriage, — ^If  the 
mother  die  in  childbirth,  and  the  child  is  afterward  taken 
from  her  alive,  there  is  no  curtesy.  But  see  the  present 
statute — section  1,  above. 

(5)  Death  of  the  wife. — Immediately  upon  her  death, 
he  takes  (without  an  assi^ment)  by  mere  operation  of  law. 
(1  M's  Real  Prop.,  §§  232,  236,  239,  242,  245,  281,  941.) 

Civil  death,  as,  being  sentenced  to  the  penitentiary,  is  not 
sufficient;  but  seven  years'  absence  from  the  State,  unless  it 
is  made  to  appear  that  he  was  alive  within  that  time,  is  suf- 
ficient, and  20  years'  absence  unheard  of,  is  conclusive  proof 
of  one's  death.  (Code,  §  6239,  as  amended  by  Acts  1920, 
p.  421.) 

§  3b  Curtesyt  etc^  banred  by  hasbandPs  detertum. — See 
Descents  and  Distributions^  section  13. 

§  4  How  cartoay  rfliwieJ  where  hnabmJ  minor  or 
inaonift — By  court  proceeding,  his  right  being  secured  (Code, 
§  5346). 

§  S.  InMiFaiioo  money  in  case  of  fire« — ^The  husband  is 
entitled  to  its  use  or  income  for  life.  (10  Leigh,  856;  1  M's 
Real  Prop.,  §  216.) 


DEAF,  DUMB  AND  BLIND  SCHOOL 

For  such  school  for  white  pupils,  see  Code,  §§  970-78 ;  for 
colored  pupils,  §§  979-85.  For  general  provisions  as  to  col- 
leges, etc.,  see  Code,  §§  986-1003.  For  act  creating  the  Vir- 
ginia Commission  for  the  Blind,  see  Acts  1922,  p. . 


DEATH  BY  WRONGFUL  ACT,  ETC. 

§  1.    The  statute 

§  2.    ConBtniction  of  statute 

(1)  When  no  action  for  death 

(2)  Death  pending  suit 

(3)  Measure  of  damages 

The  common  law  did  not  allow  an  action  for  damages  for 
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the  ''death  of  a  man."  At  common  law  the  master  or  em- 
ployer, the  husband,  or  the  parent  could  recover  for  an  in- 
jury to  the  servant  or  employee,  the  wife,  or  the  child,  by 
a  third  person's  wrongful  act,  neglect  or  default,  where  there 
was  a  loss  of  service  (but  not  for  any  service  after  death  up 
to  21) ;  and  where  the  party  died  there  was  no  action,  according 
to  the  maxim  ''a  personal  action  dies  with  the  person."  Hence, 
the  statute. 

§  1.  The  statute. — Section  5786  of  the  Code  provides: 
''Whenever  the  death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect,  or  default  of  any  person  or  corporation, 
or  of  any  ship  or  vessel,  and  the  act,  neglect,  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party  in- 
jured to  maintain  an  action,  or  to  proceed  in  rem  against  said 
ship  or  vessel,  or  in  personam  against  the  owners  thereof  or 
those  having  control  of  her,  and  to  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the  person  who,  or  cor- 
poration or  ship  or  vessel  which,  would  have  been  liable,  il 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damagea 
or,  if  a  ship  or  vessel,  to  a  libel  in  rem,  and  her  owners  to  a 
libel  in  personmn,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused  ur.  ler 
such  circumstances  as  amount  in  law  to  a  felony." 

Section  5787  (as  amended  by  Acts  1920,  p.  26)  and  section 
5788,  provides  that  an  action  may  be  brought  by  an  adminis- 
trator, or  executor,  within  ore  year  (which  must  be  stated  in 
the  declaration),  and  the  damages  may  be  such  as  to  the  jury 
"may  seem  fair  and  just,  not  exceeding  $10,000,"  which  are  dis- 
tributed by  the  jury  and  the  court,  after  payment  of  costs  and 
reasonable  attorney's  fees  (but  not  debts  or  liabilities  of  the 
dor-eased)  to  the  widow  or  husband  and  children  and  grand- 
children; or  if  no  child  or  grandchild,  but  a  widowed  mother 
and  widow,  the  amount  is  divided  between  those  two  as  the 
jury  or  court  may  direct;  if,  however,  there  is  no  child  or 
grandchild  or  widowed  mother,  then  the  amount  goes  to  the 
parents,  brothers  and  sisters;  but  if  none  of  the  above  persons, 
then  the  damages  shall  pass  according  to  the  statute  of  dis- 
tributions (Code,  5273).  But  nothing  is  apportioned  to  the 
deferred  class  until  the  preferred  class  has  been  exhausted, 
yet  between  members  of  the  same  class  the  jury  has  absolute 
discretion  as  to  who  shall  receive  the  whole  or  any  part  of  the 
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reooTery.  By  sections  5789  and  5790  of  the  Code  (as  amended 
by  Acts  1920,  p.  26),  the  administrator  or  executor,  with  the 
consent  of  the  parties  entitled  to  such  damages,  may  compro- 
mise any  claim  for  the  same.  If  any  of  the  persons  are  under 
age  or  other  disability,  the  compromise  may  be  made  with  the 
approval  of  the  judge,  in  term  or  vacation,  who  directs  the  dis- 
tribution in  case  the  parties  cannot  agree,  or  are  under  dis- 
ability. 

(2)  Construction  of  statute. — ^The  only  effect  of  the 
statute  is  to  change  the  rule  of  the  common  law  which  allowed 
no  action  in  favor  of  heirs,  distributees,  or  an  administrator  or 
executor  of  a  deceased  person  for  damages  for  his  wrongful 
death ;  the  single  change  being  that  the  right  of  action  is  given 
by  it  solely  to  the  administrator  or  executor  for  the  benefit 
of  the  parties  named ;  and  under  the  statute,  the  damages  are 
not  limited  to  pecuniary  loss.     (Graves'  Notes  on  Torts,  18.) 

(1)  Wfien  no  dction  for  death. — Section  5786,  above,  says 
a  recovery  may  be  had  where  'the  act,  neglect,  or  default  is 
such  as  would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintain  an  action,"  and  '^to  recover  damages 
in  respect  thereof."  So  a  recovery  cannot  be  had  (a)  where 
the  deceased  was  guilty  of  contributory  negligence;  (b)  nor 
where  the  father,  mother,  or  other  beneficiary  of  a  child 
who  is  killed  (he  not  being  capable  of  contributory  negliguice) 
is  guilty  of  contributory  negligence  proximately  contributory 
to  the  injury  causing  his  death;  (c)  where  the  deceased  in  his 
lifetime  has,  as  section  5787  (as  amended  by  Acts  1920,  p.  26) 
says,  compromised  for  such  injury  and  accepted  satisfaction 
therefor.     (Graves'  Notes  on  Torts,  19-20.) 

(2)  Deaih  pending  suit. — Section  5790  of  the  Code  (as 
amended  by  Acts  1920,  p.  26)  says,  ''where  an  action  is  brought 
by  a  person  injured  for  damages  caused  by  the  wrongful  act, 
neglect,  or  default  of  any  person  or  corporation,  and  the  person 
injured  dies  pending  action,"  the  action  may  be  revived  in 
the  name  of  his  administrator  or  executor.  Our  court  of  ap- 
peals says  (980,  548),  the  object  of  the  section  is  to  allow  a 
revival  of  the  action  without  regard  to  the  cause  of  death. 
The  recovery,  where  the  death  was  from  some  other  cause, 
would  of  course  not  be  under  the  statute,  and  the  damages 
would  not  be  limited  to  $10,000,  and  would  be  assets  of  the 
deceased's  estate  and  liable  for  his  debts,  and  goes  according 
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to  the  statute  of  distributions ;  but  if  the  plaintiff  dies  from  the 
injury  received,  the  revived  action  is  held  (107  Va.  206)  to  be, 
not  the  common  law,  but  the  statutory  action,  which  is  a  new 
and  distinct  action.     (Graves'  Notes  on  Torts,  22-24.) 

(3)  Measure  of  damages, — The  languages  of  the  statute, 
'^such  damages  as  to  the  jury  may  seem  fair  and  just,  not 
exceeding  $10,000,"  does  not  limit  them  to  the  mere  pecuniary 
loss  and  injury  to  the  beneficiaries.  In  ascertaining  the  dam- 
ages, ijfie  jury  may  consider: 

(1)  The  pecuniary  loss,  fixing  an  amount  equal  to  the 
probable  earnings  of  the  deceased,  considering  his  age,  busi- 
ness  capacity,  experience,  and  health,  during  this  probable 
lifetime  had  he  not  been  killed ;  (2)  compensation  for  the  loss 
of  his  care,  attention,  and. society;  (3)  such  further  sum  as 
the  jury  may  deem  fair  and  just  by  way  of  solace  and  com- 
fort, for  sorrow,  suffering,  and  mental  anguish  occasioned  by 
his  death,  but  perhaps  not  for  the  mental  and  physical  an- 
guish of  the  deceased.     (Graves'  Notes  on  Torts,  24-25.) 

§  3.  Death  or  injury  of  employee  by  wrongful  act  or 
neglect  of  railroad  company^—  See  Employer  wnd  Employee^ 
div.  I,  section  4. 


DEATH  (PRESUMPTION  OF) 

By  the  common  law  and  by  statute,  death  is  presumed 
where  a  resident  leaves  and  does  not  return  to  the  State  for 
seven  years  successively,  unless  proof  be  made  that  he  was 
alive  within  that  time.     (Code,  §  6239.) 

For  similar  statute  as  to  letters  of  administration,  see 
Code,  §§  6361-8. 


DEDICATION 

See  Cities  and  Tovms^  div.  IV.,  §§  3  and  4. 

§  1.    Definition 

§  2.    How  dedication  made;  intention 
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§  8.    Aeoei»Unoe  of  the  dedication 
§  4.    AlMUidonment  of  the  use 

• 

§  1.  Dfifinition^ — ^A  dedication  is  an  appropriation  of 
land  by  the  owner  to  some  public  use,  which  is  accepted  for 
such  use  by  or  on  behalf  of  the  public,  as,  for  a  public  road, 
street,  alley,  park,  square,  cemetery,  school,  or  monument.  For 
dedication  for  religious,  charitable  and  educational  purpose, 
see  Trusts  and  Trustees^  section  16. 

§  2.  How  dedkation  made;  iiitentioii. — A  dedication 
be  made  by  deed  or  will  or  contract,  or  without  either,  and  may 
be  subject  to  conditions,  reservations,  or  restrictions  upon  its 
use  by  the  public,  as,  a  road  to  be  used  at  a  particular  season, 
or  for  a  certain  purpose  only,  or  for  use  by  pedestrians  alone, 
or  by  a  certain  class  of  vehicles. 

No  form  or  ceremony  is  required,  and  the  statutes  as 
to  conveyances  and  agreements  in  writing  (Code,  §§  5141, 
5561)  not  applying,  no  deed  or  writing  is  necessary,  unless 
where  specially  required.  It  is  sufficient  if  it  be  clear  and  cer- 
tain that  the  person  intends  to  dedicate.  More  acquiescence  in 
a  public  use  of  the  land  is  not  by  itself  sufficient;  but  such 
ise,  if  long  and  continued,  taken  in  connection  with  circum- 
stances, may  raise  a  presumption  of  such  intention  (107  Va. 
86;  106  Va.  794,  797;  95  Va.  660;  93  Va.  200,  204. 

Sections  5217-22  of  the  Code  provides  that  if  land,  is 
divided  into  city,  town,  or  suburban  lots  to  be  sold,  with 
streets  and  alleys  indicated,  thereon  and  the  maps  and  plats 
acknowledged  and  recorded,  the  streets  and  alleys  are  there- 
by dedicated  to  the  public,  and  as  to  such  portion  as  is  therein 
aedicated  to  charitable,  religious,  or  educational  purposes,  the 
recordation  of  the  maps  and  plats  is  declared  equivalent  to  a 
deed  in  fee-simple;  but  reserving  to  the  owner,  among  other 
things,  the  right  to  vacate  such  plat  and  the  dedications  and 
donations  growing  out  of  it,  at  any  time  before  the  sale  of 
any  lot  therein,  by  a  written  instrument  declaring  the  same  to 
be  vacated,  duly  executed,  acknowledged  or  proved  and  re- 
corded in  the  same  office.  And  where  some  of  the  lots  have 
been  sold,  the  plat  may  be  vacated  in  the  same  way  by  the 
joinder  of  all  the  owners  of  lots  in  the  execution  of  such  writ- 
ing.    (2  M's  Real  Prop.,  §§  1353-4.), 

§  3.    Acceptance  of  the  dedicatimi. — Until  acceptance  by 
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the  public,  the  deaication  is  in  the  nature  of  a  mere  offer  or 
license  by  the  owner  which  he  may  withdraw  at  any  time 
(104  Va.  599;  101  Va.  338;  95  Va.  660);  and  which  will  im- 
pose no  responsibility  for  maintenance  and  repairs  upon  the 
public  authorities  (102  Va.  165).  No  acceptance  is  required 
of  the  streets  and  alleys  of  city,  town,  and  suburban  lots 
mentioned  in  section  2,  above. 

The  acceptance  by  the  State  or  city  or  town  authorities 
may  be  informal  or  implied,  as  well  as  formal  and  express, 
as  when  the  authorities  in  charge  of  such  matters,  without  ex- 
press acceptance,  made  repairs  and  improvements  (102  Va. 
165),  though  it  is  otherwise  as  to  county  roads  which  must 
be  formally  accepted  by  the  court  and  the  acceptance  entered 
of  record  (107  Va.  86;  104  Va.  603;  95  Va.  660;  8  Grat.  632). 
Indeed,  after  an  offer  of  dedication  acceptance  may  be  pre- 
simied  by  the  jury  from  mere  use  by  the  public,  though  the 
authorities  take  no  notice  of  the  offer  (102  Va.  165).  (2  M's 
Real  Prop.,  §  1335.) 

§  4  Abandkmmmt  of  the  ute^ — In  case  the  use  for  which 
the  land  is  dedicated  and  accepted,  is  abandoned  or  becomes 
impossible,  the  land  reverts  to  the  original  dedicator  or  those 
claiming  under  him.     (2  M's  Real  Prop.,  §  1355.) 


DEED  OF  TRUST 

See  Assignment  for  Benefit  of  Creditors;  Chattel  Mortgage; 
Fraudulent  and  Voluntary  Conveyances;  Mortgage;  Re- 
cordation  or  Registry;  Trusts  and  Trustees 

§  1.    Definition;  distinguished  from  mortgage 
S  2.    Duties  of  trustee 

(1)  Mode  of  sale 

(2)  Trustee  to  file  account  of  sales  with  commissioner  of 
accounts 

§  3.  Trustee's  compensation 

§  4.  Where  more  than  one  trustee 

I  6.  Substitution  of  trustees,  in  case  of  vacancy 

§  6.  Deed   of   trust   or   mortgage   secures   the   debt,   howsoever 

evidenced 

S  7.  Limitation  of  enforcement  of  deed  of  trust  or  mortgage 

I  8.  Assignment  or  debt  secure  by  deed  of  trust  or  mortgage 
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§    9.  Effect  of  oonreTance  of  property  to  another 

§  10.  Priorities  as  between  deed  of  trust,  mortgace,  eifi. 

§  11.  Effect  of  foreign  deed  of  trust,  mortgage,  etc 

§  12.  Fraudulent  sale  or  removal  of  encumbered  property 

§  13«  Satisfaction  a  defense  to  ejectment — see  Code,  |§  6472>3 

I  14.  Deed  of  trust,  mortgage,  etc.,  on  "poor  law"  exemption  is 

TOid— see  Code,  §  6664 

I  16.  Satisfaction  and  release  of  deed  of  trust,  mortgage,  etc 

I  16.  Recordation  of  deed  of  trust  or  mortgage 

§  17.  Various  forms  under  "Deed  of  Trust" 

§  1.  Definition;  distinsnUlied  from  mortgage. — A  deed 
of  trust  to  secure  a  debt  is  a  conveyance  of  real  or  personal 
property  or  both  by  a  debtor,  to  a  third  person,  called  a 
trustee,  in  trust  upon  default  in  payment  of  the  debt,  to  sell 
and  pay  the  debt.  For  difference  between  a  deed  of  trust  and 
a  mortgage,  see  Mortgage,  section  1,  and  Chattel  Mortgage, 
section  4. 

§  2L  Duties  of  trustee. — The  trustee  is  supposed  to  be 
impartial  and  disinterested,  the  common  friend  and  agent  of 
both  parties,  and  as  such  he  should  act  justly,  impartially,  and 
discreetly.  But  being  a  stockholder  in  a  corporation  does  not 
disqualify  him  (Acts  1920,  p.  502;  Pocket  Code  1920,  §  5166-a.) 

(1)  Mode  of  sale. — The  statute  (§  5167,  as  amended  by 
Acts  1922)  provides  that  the  trustee,  except  so  far  as  otherwise 
therein  provided,  shall,  whenever  required  by  any  creditor 
secured,  or  any  security  indemnified,  or  his  administrator  or 
executor,  upon  default  of  payment  of  the  debt  or  any  part 
thereof,  and  after  reasonable  notice  of  the  time  and  place  of 
sale,  sell  the  property,  or  so  much  as  may  be  necessary,  at  public 
auction,  for  cash,  and  shall  apply  the  proceeds,  first  to  the  ex- 
penses of  executing  the  trust,  including  a  commission  to  the 
trustee  of  5  per  cent,  on  the  first  $300,  and  2  per  cent,  on 
the  residue  of  the  proceeds,  and  then  pro  rata  .  (or  in  the 
order  of  priority,  if  any,  prescribed  by  the  deed),  to  the  pay- 
ment of  the  debts  secured  and  the  indemnity  of  the  sureties 
indemnified  by  the  deed  of  the  trust,  and  shall  pay  the  sur- 
plus, if  any,  to  the  grantor,  his  heirs,  administrator,  execu- 
tor, or  assigns.  Upon  recordation  of  the  trustee^s  deed,  the 
clerk  must  note  a  reference  thereto  in  the  margin  where  the 
deed  of  trust  is  recorded. 
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The  trustee,  in  selling,  acts  under  a  power  and  must  con- 
form to  the  terms  of  the  deed  of  trust,  as  to  the  time  and 
manner  of  giving  notice  and  making  the  sale  (which  the  deed 
of  trust  may  prescribe),  as  well  as  in  all  other  particulars. 
His  position  is  one  of  personal  confidence,  and  he  must,  there- 
fore, act  in  person,  and  not  by  agent.  But  by  section  6196  of 
the  Code  where  the  trustee^s  deed  recites  on  its  face  that  the 
sale  has  been  regularly  made  in  accordance  with  the  terms 
of  the  deed  of  trust,  such  recitals  shall  be  prima  facie  evidence 
that  the  sale  by  the  trustee  was  regularly  made  and  that  the 
recitals  contained  in  the  trustee's  deed  are  true. 

If  there  be  any  impediments  to  the  fair  execution  of  the 
trust,  such  as  ai  cloud  upon  the  title,  or  uncertainty  as  to  the 
amount  to  be  raised  or  the  existence  of  previous  encumbrances, 
or  conflicting  liens,  or  the  trustee's  being  or  becoming  interested 
in  the  debt  secured,  or  where  a  reasonable  price  cannot  be  ob- 
tained, or  where  for  any  reason  a  present  sale  would  likely 
sacrifice  the  property,  or  whore  no  place  of  sale  is  named  and 
the  parties  object  to  the  place  selected  by  the  trustee,  he  should 
file  a  bill  in  equity,  and  if  he  fails  to  do  so,  the  debtor  may 
stay  a  sale  by  injunction  against  him  until  these  objects  can  be 
effected. 

The  trustee's  power  is  "coupled  with  an  interest"  (the 
legal  title)  and  although  he  sells  ever  so  much  contrary  to 
the  terms  of  the  deed  of  trust,  or  to  his  general  duty,  yet  his 
conveyance  passes  the  legal  title  and  the  purchase  can  be 
assailed  only  in  a  court  of  equity,  where  only  a  material  depart- 
ure, as,  ignoring  the  plain  mandates  of  deed  of  trust  as 
to  advertising,  etc.,  will  vitiate  his  proceedings.  Such  a  sale 
will  be  set  aside  at  the  instance  of  the  grantor,  or  a  prior 
grantee  from  him  who  was  ignorant  of  the  time  and  place  for 
sale. 

As  the  trustee  is  authorized  (§  5167,  as  amended  by  Acts 
1922)  to  pay  any  balance  of  the  proceeds  of  sale  "to  the  gran- 
tor, his  heirs,  personal  representative  or  assigns,"  it  would 
seem  he  may  sell  after  the  death  of  the  debtor,  and  this  is 
the  practice. 

In  the  distribution  of  the  proceeds  of  sale,  the  trustee  must 
follow  the  directions  of  the  deed  of  trust;  if  none,  then  the 
statute  above. 

(2)     Trustee  to  file  dccount  of  sales  with  commissioner  of 
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accounts. — A  trustee  must,  within  4  months  after  the  sale,  re- 
turn to  the  commissioner  of  accounts  of  the  court  whereii 
the  deed  was  first  recorded,  an  inventory  of  the  property  sold 
and  an  account  of  sale,  under  penalty  of  forfeiting  his  com»nis- 
sions  thereon,  unless  the  same  be  allowed  by  the  court;  if  be- 
fore sale,  the  land  is  taken  within  the  limits  of  a  city,  his 
return  and  settlement  must  be  before  the  commissioner  of  ac- 
counts there  and  he  must  also  exhibit  to  him,  within  six  months 
from  the  end  of  the  year  after  the  date  of  the  trust,  or  any 
succeeding  year,  a  statement,  with  vouchers,  of  all  the  money 
which  he  has  received  or  became  chargeable  with,  or  has  dis- 
bursed during  the  year,  under  penalty  of  forfeiture  of  his 
compensation  for  that  year,  and  it  is  the  commissioner's  duty, 
upon  the  informal  complaint  of  any  one  interested,  to  compel 
him  to  make  such  statement.     (Code,  §§  5405,  5408-9.) 

§  3.  Trustee's  compensatioiu — ^The  statute  (§  5167) 
says,  "except  where  otherwise  provided,"  his  compensation  shall 
be  "5  per  cent,  on  the  first  $300,  and  2  per  cent,  on  the  residue 
of  the  proceeds" ;  but  more  commonly  the  compensation  is  fixed 
at  5  per  cent,  straight,  or  at  a  laige  amount,  in  the  deed  of 
(rust. 

§  4.  Where  more  than  one  trustee. — Joint  trustees  have 
all  equal  power,  interest,  and  authority,  and  cannot  act  sepa- 
rately, but  must  all  join  both  in  conveyance  and  receipts.  (I 
M's  Real  Prop.,  §  509.) 

§  5.  Substitutum  of  trustees,  in  case  of  vacancy^ — See 
statute  and  proceeding  under  Trusts  and  Trustees^  section  14. 

§  6.  Deed  of  trust  or  mortgage  secures  the  debt,  howso- 
ever evidenced. — ^A  deed  of  trust  or  mortgage  secures  the 
debt,  and  not  merely  the  note  or  bond  or  other  evidence  of  it, 
and  no  change  in  the  form  of  the  evidence  (even  a  judgment), 
or  the  mode  or  time  of  payment — ^nothing  short  of  actual  p^ij'- 
ment,  or  an  actual  release — will  discharge  the  encumbrance: 
notwithstanding  the  encumbrance,  the  creditor  may  sue  for 
the  debt  and  proceed  to  its  collection  by  other  methods. 

If  the  debtor  sells  and  conveys  the  property,  the  pur- 
chasers is  not  liable,  personally,  unless  expressly  so  agreed,  to 
pay  the  debt,  but  only  the  property  is  liable  (he  having  notice 
of  the  encumbrance,  but  the  debtor  is  still  personally  liable: 
if,  however,  the  purcnasers  expressly  assumes  payment  of  the 


DEED  OF   TRUST  608 

encumbrance,  he  is  personally  liable  as  principal  and  the  origi- 
nal debtor  as  surety.     (1  M's  Real  Prop.,  §§  598,  647.) 

§  7.  Limitatioii  of  enforcement  of  deed  of  trust  or 
mortgage.— It  is  20  years  from  the  time  the  obligation  last  ma- 
turing thereby  secured  shall  have  become  due  and  payable,  with 
an  additional  year  from  the  death  of  the  lienholder;  but  this 
may  be  extended  20  years  at  a  time  by  endorsement  of  the 
party  in  whom  the  title  is  at  the  time  of  record,  or  his  attor- 
ney in  fact  or  agent,  attested  by  the  clerk,  in  the  margin 
of  the  deed  book;  but  this  does  not  apply  to  a  mortgage  or 
deed  of  trust  executed  by  a  corporation  or  an  investment  or 
loan  of  funds  arising  from  the  sale  or  other  disposition  of 
glebe  (or  church)  lands.  (Code,  §  5827,  as  amended  by  Acts 
1922.) 

Though  an  action  on  the  note,  bond  or  other  debt  be 
barred,  yet  the  mortgage  or  deed  of  trust  to  secure  it,  is  not 
barred  until  20  years;  the  debt  and  lien  are  not  barred  though 
the  remedy  by  action  is  barred  (86  Va.  892;  89  Va.  524).  (1 
M's  Real  Prop.,  639.) 

§  8.  Assignment  of  debt  secured  by  deed  of  trust  or 
mortgage. — ^An  assignment  of  the  debt  carries  with  it  the 
trust  or  mortgage,  or  vice  versa;  and  changing  the  evidence  of 
the  debt  (as,  the  renewal  of  negotiable  notes),  does  not  release 
the  lien,  A  mere  delivery  of  the  note,  bond,  or  other  evidence 
of  the  debt,  with  intent  to  transfer  it,  if  for  consideration, 
constitutes  an  assignment,  as  well  as  a  written  assignment. 

The  assignee  of  a  note,  etc.,  not  negotiable  secured  by  deed 
of  trust  or  mortgage,  takes  subject  to  all  the  equities  (offset, 
etc.)  which  the  debtor  has  or  may  acquire  against  the  assignor 
before  the  debtor  has  notice  of  the  assignment  (see  Code, 
§  5768) ;  in  other  words,  the  assignee  cannot  be  in  a  better  con- 
dition than  the  assignor,  in  whose  shoes  he  stands;  and  it 
makes  no  diltercnce  that  the  assignment  was  for  value  and 
without  notice,  nor  that  after  the  assignment  the  debtor  ac- 
knowledged the  debt  to  be  just ;  but  otherwise  if  by  his  assur- 
ance made  beforehand  he  induced  the  assignee  to  acquire  the 
debt.  While  oitsets  or  other  equities  are  not  allowed  against 
the  assignee  of  a  negotiable  note,  yet  Prof.  Raleigh  C.  Minor 
thinks  they  are  allowable  as  against  an  assignee  of  the  deed  of 
trust  or  mortgage  itself,  which  is  not  negotiable. 
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Where  several  bonds,  notes,  or  other  demands  are  secured 
by  one  deed  of  trust,  mortgage,  or  other  lien,  and  are  assigned 
in  succession  to  different  persons,  the  assignees  are  to  be  satis- 
fied in  the  direct  order  of  the  dates  of  their  assignment  (I 
Rand.  466;  2  Grat.  44;  8  Grat.  533,  536;  25  Grat.  454). 

An  assignment  or  release  of  the  debt  to  the  debtor  dis- 
charges the  deed  of  trust  or  mortgage.  (1  M^s  Real  Prop., 
§§  645-6.) 

By  statute  (§  6457),  a  payee,  assignee,  transferee,  or  en- 
dorsee of  any  debt  (or  any  part  thereof)  secured  on  real  estate 
by  mortgage,  deed  of  trust,  vendor's  or  mechanic's  lien,  may 
give  notice  of  the  Bs^goment  and  transfer,  by  causing  a  memo- 
randum  or  statement  of  the  assignment  to  be  entered  on  the 
margin  of  the  page  of  the  book  where  such  encumbrance  is  re- 
corded, signed  by  the  assignor,  transferrer,  or  endorser,  or  his 
agent  or  attorney  and  attested  by  the  clerk;  and  subsequent 
transfers  thereof  may  likewise  be  entered  in  the  same  manner 
and  with  like  effect. 

§  f •  Effect  of  ctmwmymtice  of  iiiopoily  to  aaotlier^^ 
A  deed  of  trust  or  mortgage  is  void  as  to  all  purchasers  not 
parties  thereto  (including  also  any  one  having  a  lien  by  con- 
tract) for  valuable  consideration  without  notice  (actual  or 
otherwise,  but  mere  possession  of  land  is  not  notice)  and  lien 
creditors,  until  and  except  from  the  time  it  is  duly  recorded 
and  indexed.  (Code,  §  5194,  as  amended  by  Acts  1922).  If 
the  purchaser  buys  with  notice  of  the  encumbrance,  he  takes 
subject  thereto;  but  he  is  not  personally  bound  for  the  debt, 
unless  he  has  expressly  agreed  to  pay  it  or  impliedly  agreed  to 
do  so,  as  where  he  purchases  at  a  reduced  consideration  be- 
cause of  the  encumbrance,  in  which  case,  however,  he  is  only 
surety  to  the  original  debtor. 

Where  the  debtor  conveys  part  of  the  encumbered  prop- 
erty, the  land  retained  should  be  first  subjected ;  and  if  the  pur- 
chaser pay  the  debt,  the  debtor  should  pay  him  to  the  extent 
of  the  value  of  land  retained,  provided  there  are  covenants 
of  title  or  warranty,  etc.,  and  he  has  not  assumed  payment  of 
the  debt, 

If  the  debtor  conveys  several  parts  of  the  encumbered 
land  with  covenants  of  title  or  warranty  in  succession  to  differ- 
ent persons,  the  various  tracts  are  to  be  subjected  in  the  in- 
verse order  of  their  conveyance,  beginning  with  any  part  of 
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the  land  retained,  next  the  tract  last  sold,  and  so  on;  and 
this  is  true  as  to  judgments  (Code,  §  6476)  or  any  other  lien. 
But  where  a  purchaser  has  assumed  payment  of  the  debt,  his 
tract  would  be  first  subjected.  Where  the  creditor  having 
notice  (other  than  by  recordation,  he  being  considered  not  a 
creditor  but  a  prior  purchaser)  of  the  successive  conveyances, 
releases  a  parcel  which  is  primarily  responsible,  he  thereby 
releases  those  parcels  which  are  secondarily  liable  in  the  order 
of  their  liabilities  to  an  extent  equal  to  the  value  of  the  parcel 
first  released;  and  if  the  purchaser  of  the  latter  parcel  has 
assumed  payment  of  the  whole  lien,  and  he  is  thereafter  re- 
leased by  the  creditor  or  with  his  consent,  the  property 
secondarily  liable  is  thereby  released  altogether. 

If  the  creditor  transfers  the  encumbered  property  to  dif- 
ferent persons  by  the  same  instrument,  as,  by  will,  or  by  dif- 
ferent instruments  at  the  same  time  or  on  the  same  day,  there 
are  no  priorities  among  the  holders  of  the  land,  and  must  dis- 
charge  the  encumbrance  ratably;  and  if  the  creditor,  with 
notice  (other  than  by  recordation)  releases  one  of  the  tracts 
it  would  seem  he  thereby  releases  all  the  tracts  to  that  ex- 
tent. 

As  to  law  where  encumbered  property  is  in  hands  of  a 
tenant  for  life,  as  in  the  case  of  dower  or  curtesy,  see  Dower^ 
section  4.  (2),  and  Curtesy^  section  2,  (3).  (1  M's  Real  Prop., 
§§  647-61.) 

§  10.  Prioiitiet  as  between  deeds  of  trust,  mortgage,  etc 
— Aside  from  the  registry  laws,  the  general  rule  as  to  the 
order  in  which  deeds  of  trust,  mortgages,  and  other  liens  are 
to  be  paid  is  embraced  in  these  two  maxims  of  the  courts  of 
equity : 

(1)  As  between  equal  equities  (or  rights  in  equity)  the 
first  in  point  of  time  prevails,  so  that  if  all  the  liens  are  merely 
equitable  or  statutory  liens,  and  the  equities  are  equal,  they 
should  be  paid  in  the  order  of  their  creation;  and  (2)  where 
the  equities  are  equal,  the  law  (i.  e.,  the  legal  title)  will 
prevail,  so  that  if  any  one  of  the  encumbrancers  is  or  becomes 
possessed  of  (or  perhaps,  has  the  right  to  call  for)  the  legal 
title,  he  occupies  an  important  vantage  ground  from  which 
he  cannot  be  dislodged  except  by  a  superior  equity,  which 
superiority  is  not  created  merely  by  priority  in  time,  but  arises 
from  the  fact  of  notice  of  an  equity  at  the  time  of  acquiring 
the  title,  or  fraud,  deceit,  or  gross  negligence,  etc.,  by  which 
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another  is  induced  to  acquire  the  equity.  Therefore,  one 
having  an  equity  or  lien  is  preferred  even  to  one  holding  the 
legal  title  or  other  equity  acquired  with  notice  of  the  former 
equity,  or  if  the  creation  of  the  former  has  been  induced  by 
the  fraud  or  deceit  of  the  other  parties  or  by  their  agreement  or 
consent.  (I  M's  Real  Prop.,  §§  653-60;  1  Va.  Law  Beg.  4, 
254.) 

Most  of  the  equities  are  now  covered  by  the  registry  laws 
and  are  required  to  be  recorded  and  indexed  as  against  pur- 
chasers of  real  or  personal  estate  (which  includes  creditors 
secured  by  mortgage  or  deed  of  trust,  who,  in  law,  are  pur- 
chasers) for  value  and  without  notice  (actual,  or  otherwise, 
but  mere  possession  of  land  is  not  notice),  and  lien  creditors 
(as  judgments  attachments,  lis  pendens  and  general  creditors), 
prior  or  subsequent  with  or  without  notice.  (Code,  §  5194,  as 
amended  by  Acts  1922.)  Likewise  no  attachment  or  lis  pen- 
dens binds  a  subsequent  bona  fide  purchaser  of  real  or  personal 
estate  for  valuable  consideration  and  without  actual  notice 
thereof  until  it  is  docketed  and  indexed  (Code,  §  6469); 
and  no  judgment  is  a  lien  on  real  estate  as  against  a  subsequent 
purchaser  thereof  for  value  without  notice,  until  it  is  docketed 
and  indexed  (Code,  §§  6471,  6464). 

So  that,  by  these  statutes,  a  later  transaction  may  be  supe- 
rior to  one  earlier  by  failure  to  record  it  (29  Grat.  338; 
26  Grat.  78). 

§  11.  Effect  of  foreign  deed  of  trust,  mortgage  etc« — 
No  foreign  deed  of  trust,  mortgage,  or  other  encumbrance 
on  personal  property  is  valid  upon  said  property  removed 
into  this  State  as  to  purchasers  (which  includes  creditors 
secured  by  a  deed  of  trust  or  mortgage,  who  in  law  are  pur- 
chasers) for  value  and  without  notice,  and  creditors  (i.  e.,  lien 
creditors,  as,  executions,  attachments,  reservation  lien,  etc.), 
unless  and  until  the  same  is  recorded  here  where  the  property 
is.     (Code,  §  5197.) 

§  12.  Freuduleiit  sale  or  removal  of  encumbered  prop' 
erty. — In  the  case  of  a  deed  of  trust  or  mortgage  or  the  reser- 
vation of  the  title  or  a  lien,  in  case  of  personal  property, 
and  the  property  is  left  in  the  possession  of  the  debtor,  and  he 
fraudently  sells,  pledges,  pawns  it,  or  fradulently  removes  it 
from  the  premises  where  it  has  been  agreed  it  should  remain 


DEED  OF  TRUST  607 

and  refuses  to  disclose  the  location  thereof,  or  otherwise  dis- 
poses of  the  property  without  the  written  consent  of  the  credi- 
tor or  trustee,  he  is  guilty  of  larceny  (or  stealing)  thereof;  and 
the  refusal  to  disclose  its  location  or  to  surrender  it,  is  prima 
facie  evidence  of  guilt;  but  if  the  encumbrance  is  not  docketed 
or  recorded,  an  innocent  third  person  may  purchase  the  prop- 
erty and  take  it  free  from  the  encumbrance.     (Code,  §  4455.) 

§  13.    Satisfactioii  a  defense  to  ejectmoit. — See  Code, 
§§5472-3.  '■  -^^^ 

§  14.  Deed  of  trust,  mortgage,  etc.  on  ''poor  law/'  ex- 
emption is  void. — See  Code,  §  6564. 

§  15.  Satisfaction  and  release  of  deed  of  trust,  mort- 
gage, etc. — By  statute  (§  6456),  when  a  debt  is  secured  by 
"mortgage,  deed  of  trust,  vendor's  or  mechanic's  lien,"  is 
paid  or  satisfied,  the  creditor,  unless  he  has  delivered  a  proper 
release  deed,  must  cause  such  payment  or  satisfaction  to 
be  entered  on  the  margin  of  the  page  of  the  book  where  such 
incumbrance  is  recorded;  and  for  any  failure  to  do  so,  after 
5  days'  notice,  if  the  note,  bond,  or  other  evidence  of  debt  be 
left  with  the  lien  creditor  or  the  clerk,  until  the  lien  is  re- 
leased, the  creditor  forfeits  $20.  Such  entry  must  be  signed 
by  the  creditor,  his  agent,  attorney,  or  attorney  in  fact,  and 
the  note,  bond,  or  other  evidence  of  debt,  duly  canceled,  must 
be  produced  before  the  clerk  in  whose  office  the  lien  is  recorded, 
or  an  affidavit  filed  with  him  by  the  creditor,  his  agent,  at- 
torney, or  attorney  in  fact,  to  the  effect  that  the  debt  has 
been  paid  and  the  note,  bond,  etc.,  canceled  and  delivered  to 
the  person  by  whom  it  was  paid,  or  has  been  lost  or  destroyed 
and  cannot  be  produced.  The  entry,  when  so  signed  and  the 
signature  thereto  attested  by  the  clerk,  with  a  certificate  as  to 
the  above  circumstances,  operates  as  a  release  of  the  lien  as 
fully  and  effectually  as  if  said  marginal  entry  were  a  formal 
deed  of  release  duly  executed  and  recorded,  and  if  the  lien  be 
by  deed  of  trust  or  mortgage,  as  if  a  re-conveyance  of  the  legal 
title.  The  statute  further  provides  that  one  owning  or  hav- 
ing an  interest  in  property  on  which  such  lien  exists  may, 
after  20  days'  notice  to  the  lien  creditor,  apply  to  the  court  in 
which  the  lien  is  recorded  to  have  the  same  released,  and  upon 
proof  that  it  has  been  paid  or  discharged,  or  it  appearing  that 
more  than  20  years  have  elapsed  since  its  maturity,  raising  a 
presumption  of  payment  not  rebutted  at  the  hearing,  the  court 
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orders  the  release  to  be  entered  on  the  margin  by  the  clerk, 
which  operates  as  a  release  of  the  lien.  The  clerk's  fee,  for  the 
release,  is  50  cents  to  be  paid  by  the  one  applying  for  the  re- 
lease, unless  otherwise  provided  in  the  encumbrance.  All 
releases  theretofore  made  upon  presumption  of  payment  are 
validated.  A  release  or  re-conveyance  may  be  made  to  origi- 
nal grantor,  though  dead,  and  former  releases,  etc.,  of  the 
kind,  are  validated. 

§  Ifti  RMordatioii  of  deed  of  tnut  or  mortgage. — As 
between  the  parties,  they  need  not  be  recorded,  but  they  must 
be  as  against  lien  creditors  and  all  purchasers  not  parties 
thereto---8ee  section  9,  above  and  Recordation  or  RegUtry^  for 
this  and  fees,  etc. 

§  17.    Varioas  forma  mider  "Tleed  of  Tnut." 

Na  1.    Statutobt  Fobm  of  Deed  or  Tbust 

(Code,  \  6166.) 

This  deed,  made  the day  of ,  in  the  year  192 — ,  l>e- 

tween  D.  D.  (the  grantor),  of  the  one  part,  and  T.  T.  (the  trustee) 
of  the  other  i»art,  witnesseth:  that  the  said  D.  D.  doth  grant  onto  the 
said  T.  T.,  the  foUowing  property  [here  describe  it] :  In  trust  to  secure 
[here  describe  the  debts  to  be  secured  or  the  securities  to  be  indemni- 
fied, and  insert  covenants  or  any  other  provisions  the  parties  may 
have  agreed  on].    Witness  the  following  signatures  and  seals. 

D.  D.  [L.  8.] 
T.  T.  [l.  8.] 
It  is  well  for  the  trustee  to  sign  to  show  that  he  accepts  the 
trust;  the  party  secured  or  indemnified  should  also  sign,  when  he  cove- 
nants or  agrees  to  do  anything. 


No.   2.    A  More  Ck>iiPBEHKN8iVB  Fobm 
(Tate's  Forms,  177;  4  Min.  Inst  1606.) 

Tliis  indenture,  made  this  day  of ,  in  the  year  of 

our  Lord  192 — ,  between  D.  D.,  of ,  of  the  one  part,  T.  T.,  of 

,  of  the  second  part,  and  C.  C,  of  ,  of  the  third  part: 

Whereas  the  said  D.  D.  is  Justly  indebted  to  the  said  C.  C.  in  the  sum 

of dollars  in  gold,  with  interest  thereon  after  the  rate  of 

per  centum  per  annum,  from  the  day  of  ,  in  the  year 

192 — ,  until  paid,  as  appears  by  the  bond  of  the  said  D.  D.,  bearing 

date  the day  of ,  in  the  year  192 — ,  and  payable  on  the 

day  of ,  in  the  year  192 — ,  which  said  debt,  with  interest 

as  aforesaid,  the  said  D.  D.,  binds  himself  and  his  heirs  to  pay  when 
due,  and  is  now  desirous  more  effectually  to  secure:  Now,  therefore, 
this  Indenture  witnesseth,  that  the  said  D.  D.,  for  and  in  consideration 
of  the  premises,  and  of  one  dollar  to  him  in  hand  paid  by  the  said 
T.  T.,  ajb  and  before  the  sealing  and  delivery  of  these  presents,  the 
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receipt  whereof  is  hereby  acknowledged,  doth  grant,  bargain,  sell, 
aliene,  release  and  confirm  unto  the  said  T.  T.,  his  heirs  and  assigns 
foreyer,  all  that  certain  tract  or  parcel  of  land  situated  and  lying  in 

,  it  being  the  same  tract  which  was  conveyed  to  the  said  D. 

D.  by  W.  J.,  by  deed  bearing  date  on  the day  of ,  in  the 

year  192 — ,  and  of  record  in  the  clerk's  ofllce  of  the  court  of 

the of ,  as,  reference  thereunto  being  had,  will  more  fully 

and  at  large  appear,  which  said  tract  or  parcel  of  land  is  bounded 
as  follows,  to-wit:  Beginning  at  (describe  the  boundaries),  together 
with  all  the  appurtenances  to  the  said  land  belonging,  or  in  any  wise 
appertaining.  To  have  and  to  hold  the  said  tract  or  parcel  of  land, 
with  its  appurtenances,  unto  the  said  T.  T.,  and  his  heirs  and  assigns 
forever.  And  the  said  D.  D.,  for  himself  and  his  heirs,  doth  covenant 
and  agree  with  the  said  T.  T.,  his  heirs  and  assigns,  in  manner  and 
form  following,  to. wit:  That  the  said  D.  D.,  and  his  heirs  and  assigns, 
the  title  to  said  tract  or  parcel  of  land,  with  all  its  appurtenances 
aforesaid,  unto  the  said  T.  T.,  his  heirs  or  assigns,  against  the  claims 
of  all  persons  whatsoever,  will  warrant  and  defend  forever.  In  tbust, 
nevertheless,  and  for  the  use,  interest  and  purposes  following,  and 
none  other,  namely:  that  the  said  D.  D.  shall  be  suffered  to  remain  in 
quiet  and  peaceful  possession  and  enjoyment  of  the  said  premises,  and 
their  appurtenances  aforesaid,  until  default  be  made  in  the  payment 
of  the  'debt  aforesaid,  with  its  interest  aforesaid,  or  of  some  part 
thereof;  and  when  the  said  D.  D.,  his  heirs  or  assigns,  shall  make 
default  in  the  payment  of  the  said  debt,  with  interest  as  aforesaid,  or 
of  any  part  thereof,  then  upon  this  further  trust,  that  as  soon  after 
such  default  as  the  said  O.  C,  or  his  assigns,  shall  request,  or  the  said 
T.  T.,  or  his  heirs  or  aasigns,  shall  tjiink  fit,  the  said  T.  T.,  or  his  heirs 
or  assigns,  shall  proceed,  at  such  time  and  place  as  he  or  they  shall 
think  best,  to  sell  the  said  tract  or  parcel  of  land,  with  its  appur- 
tenances, or  so  much  thereof  as  it  may  be  necessary  to  sell,  at  public 

auction,  to  the  highest  bidder,  for  cash,  having  first  given  

days'  notice  of  the  time  and  place  of  the  sale  in  one  or  more  of  the 

newspapers  printed  In  ;  and  out  of  the  proceeds  of  such  sale 

shall  pay  first,  all  costs  and  charges  attending  the  execution  of  this 
trust;  secondly,  shall  pay  to  the  said  C.  C,  or  his  assigns,  the  sum  of 

dollars,  in  gold,  with  all  the  interest  that  shall  have  accrued 

thereon  as  aforesaid,  or  so  much  of  said  debt  and  interest  as  shall  then 
remain  unpaid;  and  the  balance,  if  any,  shall  pay  to  the  said  D.  D., 
his  heirs  and  assigns.*  And  if  the  said  D.  D.,  or  his  heirs  and  assigns, 
shall  well  and  truly  pay,  in  gold,  the  said  debt,  with  Interest  thereon 
as  aforesaid,  and  make  no  default  therein,  then  this  deed  shall  be 
void,  or  else  shall  remain  in  full  force  and  virtue. 

Witness  the  hands  and  seals  of  the  parties  the  day  and  year  first 
above  written. 

D.  D.  (seal.) 

D.   D.    (SEAL.) 
T.   T.    (SEAL.) 

If  a  clause  as  to  insurance  is  desired,  insert  the  following  after 
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the  8tmr:  "And  the  said  D.  D.  doth  hereby  ooTenant.  and  agree  to  hare 
and  keep,  at  his  own  proper  cost  and  expense,  darinc  the  oontlnaanoe 
of  this  tnuU  the  said  property  insured  in  some  good  solyent  company, 

against  loss  by  fire  and  lightning,  in  the  sum  of  at  least dollars, 

the  said  insurance  to  be  made  payable,  as  the  interests  of  the  said  C. 
C.  may  appear;  and  if  the  said  D.  D.  shall  default  in  taking  out  said 
insurance,  or  paying  the  premiums  thereon,  then  the  said  C.  C.  may  do 
SO  at  the  eoat  and  ezpen^  of  the  the  said  D.  D^  and  the  amounts  thus 
paid  by  C.  C.  shall  be  and  constitute  a  part  of  the  debt  secured  by 
this  deed." 


No.  8.    Dam  or  Tbust  to  Secubb  Endobscbs  in  Bank 
(Tate's  Forms,  181;  4  Mln.  Inst.,  p.  12605.) 

This  endenture,  made  this day  of .  In  the  year  of  our 

Lord  192—,  between  D.  D..  of ,  of  the  first  part,  T.  T.;  of 

of  the  second  part,  and  C.  C.  of  .  of  the  third  part.    Whereas 

the   said   C.   O.   has   endorsed    for   the   accommodation   of   the   said 

D.  D.,  a  certain  note  negotiable  for  the  sum  of dollars,  dated  the 

day  of  ,  192 — ,  and  payable  months  after  date, 

at  the bank  at ,  and  now  discounted  at  the  said  bank,  and 

which  said  note  It  Is  contemplated  to  renew  from  time  to  time;  and 
whereas  the  said  D.  D.  is  desirous  to  indemnity  and  secure  the  said 

C.  C.  against  all  loss  by  reason  of  his  endorsement  aforesaid.  Now, 
this  indenture  witnesseth,  that  in  consideration  of  the  premises,  and 
tor  the  further  consideration  of  one  dollar  by  the  said  T.  T.  to  the 
said  D.  D.,  in  hand  paid  at  and  before  the  sealing  and  deliyery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged,  the  said 

D.  D.  doth  grant,  bargain,  sell  and  convey,  release  and  confirm  unto 
the  said  T.  T.,  and  his  heirs,  all  that  certain  messuage  and  tenement 
(describe  the  premises,  and  state  whence  the  title  was  deriyed  by 
D.  D.),  together  with  all  the  appurtenances  and  privileges  to  the  said 
messuage  and  tenement  belonging,  or  in  any  wise  appertaining.  To 
have  and  to  hold  the  said  messuage  and  tenement  with  the  appurte- 
nances and  prlvllegea  aforesaid,  unto  the  said  T.  T.,  and  his  heirs 
forever.  And  the  said  D.  D..  for  himself  and  his  heirs,  doth  covenant 
and  agree  with  the  said  T.  T.,  and  his  heirs  and  assigns,  that  the  said 
D.  D.,  and  his  heirs,  the  title  to  the  said  messuage  and  tenement,  with 
all  the  appurtenances  and  privileges  belonging,  as  aforesaid,  unto  the 
said  T.  T.,  and  his  heirs  and  assigns,  against  the  claims  of  all  persond 
whatsoever,  will  forever  warrant  and  defend.  In  trust,  Nevertheless, 
and  for  the  use,  intent  and  purposes  following,  and  none  other,  namely: 
that  the  said  D.  D.  shall  be  suffered  to  remain  in  the  quiel  and  peace- 
able possession  and  enjoyment  of  the  said  premises,  and  their  prlv- 
Uegees  and  appurtenances  aforesaid,  until  default  be  made  by  the  said 
D.  D.,  in  the  payment  of  the  negotiable  note  aforesaid,  or  any  of  *be 
renewals  or  continuations  of  the  same,  which  may  be  substituted 
therefor,  or  for  any  part  thereof;  and  then  upon  the  further  trust, 
that  if  the  said  C.  C,  or  his  assigns,  shall  be  compelled  to  pay,  or  shall 
pay  at  or   after  maturity,   the   said   negotiable   note,   or   any   part 
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thereof,  or  any  note  or  notes  given  in  renewal  or  continuation  of 
the  said  note,  in  whole  or  in  part,  then  and  in  either  event,  the  said  O. 
C,  or  his  assigns,  may  require  the  said  T.  T.,  to  sell  the  said  property 
in  pursuance  of  the  terms  of  this  deed.    If  sale  be  required  by  the  said 

C.  C,  or  his  assigns,  the  said  T.  T.  shall,  after  fixing  the  time  and 

place  of  sale,  at  his  discretion,  and  advertise  the  same  for days 

in  some  newspaper  printed  in ,  sell  the  said  messuage  and  tene- 
ments, and  the  appurtenances  and  privileges  aforesaid  belonging 
thereto,  or  such  part  thereof  as  may  be  necessary  for  the  purpose,  at 
public  auction,  to  the  highest  bidder  for  cash;  and  out  of  the  proceeds 
of  such  sale  shall  pay,  first,  all  costs  ana  charges  attenaing  the  execu- 
tion  of  this  trust;  secondly,  shall  pay  to  the  said  C.  C,  or  his  assigns, 
the  amount  of  money  which  the  said  C.  C,  or  his  assigns,  shall  then 
have  paid  on  account  or  by  reason  of  his  endorsement  aforesaid  of  such 
note  or  notes,  together  with  lawful  interest  thereon  from  the  time  of 
such  payment,  and  the  balance,  if  any,  shall  pay  to  the  said  D.  D.,  or 
his  assigns.  And  if  the  said  D.  D.,  or  his  assigns  shall  fully  indem- 
nify and  save  harmless  the  said  C.  C,  and  his  assigns,  all  loss  and 
damage  on  account  and  by  reason  of  the  endorsements  aforesaid, 
whether  already  made,  or  which  may  be  hereafter  made,  or  other  note 
or  notes  given  in  renewal  or  continuation  of  the  said  note  first  above 
mentioned,  then  this  deed  shall  be  void,  or  else  shall  remain  in  full 
force  and  virtue. 

Witness  the  hands  and  seals  of  the  parties,  the  day  and  year  first 
above  written. 

D.    D.    (SEAI..) 
T.   T.    (SEAL.) 

C-  C.  (seal.) 

No.  4.    Conveyance  of  Land  Sou>  Unoeb  Deed  of  Tbust 
(Sands'  Forms,  109;  4  Min.  Inst.  1607.) 

This  Indenture,  made  this day  of ,  in  the  year  of  our 

Lord  192 — ,  between  T.  T.  of ,  of  the  one  part,  and  P.  P.,  of . 

of  the  other  part:  Whereas  a  certain  D.  D.,  of  ,  by  a  certain 

deed  bearing  date  the  day  of  ,  in  thei  year  192 — ,  and 

recorded  in  the  clerk's  ofllce  of  the court  of  the of , 

did  grant  and  convey  unto  the  said  T.  T.,  his  heirs  and  assigns,  all  of 

a  certain  tract  or  parcel  of  land  situate  and  lying  in    ,  together 

with  the  appurtenances  and  privileges  thereto  belonging,  or  in  anywise 
appertaining,  in  trust  to  secure  a  certain  debt,  to  be  paid  by  the  said 

D.  D.,  to  one  C.  C,  and  whereas  by  the  said  deed  T.  T.,  his  heirs  and 
assigns,  were  empowered,  on  failure  of  the  said  D.  D.,  or  his  assigns, 
to  pay  the  said  debt  to  the  said  C.  C,  or  his  assigns,  to  sell  the  said 
tract  or  parcel  of  land,  with  its  appurtenances,  or  as  much  thereof  as 
should  be  found  necessary  to  accomplish  the  purpose  of  the  said  trusts 
therein  contained ;  and  whereas  the  said  D.  D.  having  failed  to  perform 
the  requirements  contained  in  the  said  deed,  the  said  T.  T.,  In  execu- 
tion of  the  said  trusts  therein  declared,  did,  on  the day  of 

in  the  year  192 — ,  after  giving  days'  notice  of  the  time  and 
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place  of  sale  by  an  advertiseineiit  in  the  newspaper  called  the , 

printed  in ,  expose  to  sale  the  tract  or  parcel  of  land  aforesaid, 

with  its  appurtenances  aforesaid,  at  public  anction,  to  the  highest 
bidder  for  cash;  at  which  sale  the  said  P.  P.  became  the  purchaser 
thereof,  beins  the  highest  bidder.  Now  this  nfDEimnB  wit9B88RH, 
that  the  said  T.  T.,  trustee  as  aforesaid  in  the  said  deed  of  trust,  for 
and  in  consideration  of  the  premises,  and  for  the  further  consideration 
of dollars  to  him  in  hand  paid  by  the  P.  P.  at  and  before  the  seal- 
ing and  deliT«7  of  these  present,  the  receipt  whereof  is  hereby 
acknowledged,  which  said  sum  is  to  be  appropriated  and  applied  as 
by  the  said  deed  of  trust  is  directed,  doth  grant,  bargain,  sell  and  con- 
vey, release  and  confirm,  unto  the  said  P.  P.,  his  heirs  and  assigns  for- 
ever, all  the  tract  or  parcel  of  land  aforesaid,  with  the  privileges  and 
appurtenances  thereto  belonging,  or  in  anjrwise  appertaining,  situate 

and  lying  in ,  containing  by  estimation  (or  by  survey)  

acres,  be  the  same,  however,  ever  so  much  more  or  less,  aud  bounded 
as  follows:  Beginning  at  (describe  the  boundaries) ;  it  being  the  same 
tract  or  parcel  of  land  conveyed  by  the  deed  first  above  men- 
tioned to  the  said  T.  T.  by  the  said  D.  D.,  in  trust  as  aforesaid;  to 
have  and  to  hold  the  said  tract  or  parcel  of  land,  with  its  appurtenances 
aforesaid,  to  the  said  P.  P.,  and  his  heirs  and  assigns  forever.  And 
the  said  T.  T.,  for  himself  and  his  heirs,  doth  covenant  and  agree 
with  the  said  P.  P.,  his  heirs  and  assigns,  that  the  said  T.  T.,  and 
his  heirs,  the  title  to  the  said  tract  or  parcel  of  land,  with  its 
appurtenances  aforesaid,  unto  the  said  P.  P.,  and  his  heirs  and  assigns, 
will  warrant  and  forever  defend  against  the  claims  of  the  said  T. 
T.,  and  his  heirs,  and  of  all  persons  claiming  by,  through  or  under 
bis   or   them. 

Witness  my  hand  and  seal  the  day  and  year  first  above  written. 

T.  T.,  Trustee,  (ssal.) 


To 


No.  6.    Notice  fob  Substitution  of  Tbustee 
(Va.  Code,  §§  6298-9.) 


Take  notice  that  I  shall  on  the day ,  192 — ,  move  the 

the  circuit  court  of  the  county  of to  have substituted  as 

trustee  in  a  certain  deed  of  trust  from to ,  trustee,  dated 

day  of  ,  192 — ,  and  recorded  in  the  clerk's  oifice  of  the 

circuit  court  of  county,  D.  B.  ,  p.  ,  in  the  place 

and  stead  of  the  said  ,  named  as  trustee  in  said  deed,  which 

said  trustee  is  dead  (or  has  removed  beyond  the  limits  of  the  State, 
or  declines  to  accept  the  trust,  or  has  resigned  the  trust).  This  notice 
is  given  you  as  one  of  the  parties  interested  or  supposed  to  be  inter- 
ested, ill  the  execution  of  the  said  trust,  and  in  pursuance  of  section 
6298  of  the  Code  of  Virginia  and  acts  amendatory  thereto,  the  under- 
signed being  also  interested  in  the  execution  of  said  trust. 

Given  under  my  hand,  this day  of ,  192 — . 
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No.  6.    Notice  of  Application  to  Coubt  to  Have  Deed  of  Tbust,  Mort- 
gage, Mechanic's  ob  Vbni>jb's  Lien  Marked  Satisfied 

(Code,  §  6456.) 
To  C.  C: 

Take  notice  that  I  shall  on  the day ,  192 — ,  move  the 

circuit  court  of  the  county  of ,  Virginia,  to  have  marked  released 

and  discharged  a  certain  deed  of  trust  from  P.  P.  to  T.  T.,  trustee  (or 
mortgage  from  P.  P.  to  C.  C,  or  mechanics  lien  filed  by  C.  C.  against 
the  property  of  P.  P.,  or  vendor's  lien  reserved  by  C.  C.  on  the  face 

of  a  deed  of  conveyance  to  P.  P.),  dated day  of ,  192 — , 

and  recorded  in  the  clerk's  office  of  said  court,  in  ,  p.  . 

This  notice  is  given  under  section  6466  of  the  Ck)de  of  Virginia,  1919, 
and  acts  amendatory  thereto,  the  undersigned  being  owner  of  certain 
property  affected  by  the  existence  of  said  incumbrance. 

Respectfully, 

P.  P. 


No.  7.    PETrriON  to  Court,  in  Such  Case 

(Idem.) 

To  the  Honorable  Judge  of  the  Circuit  Court  of  the  County  of , 

Virginia: 

Your  petitioner,  P.  P.,  respectfully  represents  that  he  is  owner  of 

certain  property,  described  as  follows:  ;  that  there  is  recorded 

in  the  clerk's  office  of  this  court  in  ,  p.  ,  a  certain  deed 

of  trust  from  P.  P.  to  T.  T.,  trustee  (or  mortgage  from  P.  P.  to  C.  C. 
or  i9iecKanic*9  lien  filed  hy  0,  O.  against  the  property  of  P.  P.,  or  vend. 
or'8  lien  reserved  by  C.  O.  on  the  face  of  a  deed  of  conveyance  to  P,  P.) 
and  bearing  date  on  the day  of ,  192 — ,  which  said  incum- 
brance affects  the  property  herein  described; 

That  your  petitioner  has  given  C.  C,  who  is  the  person  entitled 

to  such  incumbrance,  twenty  days'  notice  that  he  would  on  the 

day  of  ,  192 — ,  move  this  honorable  court  to  have  the 'same 

marked,  released  and  discharged,  all  of  which  will  appear  from  the 
notice  of  motion  herewith  filed  and  returned  executed. 

Inasmuch,  therefore,  as  twenty  years  have  elapsed  since  the 
maturity  of  said  incumbrances,  as  will  appear  from  the  copy  of  said 
deed  of  trust  filed  herewith,  and  marked  "Exhibit  A,"  whi<di  under 
section  6456  of  the  Code  of  Virginia,  1919,  and  acts  amendatory  thereof, 
raises  a  presumption  that  said  incumbrances  has  been  paid  (or  <m  the 
said  debt  has  been  paid),  your  petitioner  prays  that  in  pursuance  of 
said  statute  the  said  incumbraiMe  be  marked,  released  and  discharged. 
And  your  petitioner  will  ever  pray,  etc.,  P.  P. 


614  DEED  OF  TRUST 


No.  8.    DeciEE  IN  Such  Case 
{Idem,) 

In  the  Circalt  Court  of County,  VirEinta: 

P.  P..  Pltf.         \ 

T.  V  In  Chancery. 

C.  C,  Deft       ) 


It  appeariuE  to  the  court  that  P.  P.,  who  is  interested  in  a  cer- 
tain lot  of  land  asalnst  which  a  certain  incumbrance  is  recorded,  which 
said  lot  is  described  as  follows:  (here  describe  it),  has  sl^en  twenty 
days'  notice  to  C.  C,  the  person  entitled  to  such  incumbrance,  service 

of  which  notice  was  made  on  the day  of ,  192 — ,  as  will 

appear  from  said  notice  filed  with  the  papers  in  this  cause,  that  he 

would  apply  to  this  court  on  the day  of ,  192 — ,  to  have 

marked  released  and  discharged  a  certain  deed  of  trust  from to 

,  trustee,  (or  mortgage  from  P,  P.  to  C,  C.^  or  mechanic's  lien 

filed  by  C.  C.  against  the  property  of  P,  P.,  or  vendor's  lien  reserved 

by  O.  C  on  the  face  of  a  deed  of  conveyance  to  P,  P,),  dated day 

of ,  192 — ,  and  recorded  in  the  clerk's  office  of  this  court  in 

p., ; 

And  it  further  appearing  to  the  court  that  the  said  C.  C.  has  this 
day  been  called  in  open  court  and  hath  not  appeared  or  answered; 

And  it  further  appearing  that  more  than  twenty  years  have  elapsed 
since  the  maturity  of  said  incumbrance,  raising  a  presumption  of  pay- 
ment which  was  not  rebutted  at  the  hearing,  the  court,  in  pursuance  of 
section  6466  of  the  Code  of  Virginia,  1919,  and  acts  amendatory  thereof, 
doth  adjudge,  order  and  decree  that  the  derk  of  this  court  do  enter 
on  the  margin  of  the  page  of  the  book  wherein  said  incumbrance  is 
recorded,  as  aforesaid,  that,  more  than  twenty  years  having  elapsed 
since  the  maturity  of  said  incumbrance,  a  presumption  of  payment 
l8  raised,  which  was  not  rebutted  at  .his  hearing  {or  the  said  debt  has 
been  paid) ;  which  entry  when  so  made  (citing  the  number  and  page  of 
the  order  book)  shall  operate  a  release  and  discharge  of  said  incum- 
brances 


No.  9.    Bill  to  Forkclose  Deed  of  Trust 
[See  Hurst's  Forms,  No.  95.] 


No.  10.    Deed  of  Release  of  Deed  of  Tbust 

(CJode  §§  5166,  5164;   Conveyance,  8  3.    This  form  furnished  by  Mr. 

S.  A.  Harris,  Attorney  at  Law,  Ljmchburg,  Va.) 

This  deed  of  release,  made  this  9th  day  of  October,  1920,  between 
T.  T.,  trustee,  as  hereinafter  shown,  party  of  the  first  part,  and  C.  C. 
the  party  of  the  second  part,  and  D.  D.,  the  party  of  the  third  part, 
and  the  holder  of  the  hereinafter  described  notes. 

•  Whereas,  by  deed  bearing  date  on  the  31st  day  of  August,  1916 
and  of  record  in  the  Clerk's  Office  of  the  Circuit  Court  of  Appomattox 
Ck>unty,  in  Deed  Book  No.  16,  at  page  196,  the  said  party  of  the  second 
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IMirt  conveyed  to  said  party  of  first  part,  certain  real  estate  in  the 
County  of  Appomatox,  Virginia,  described  as  follows,  to. wit:  [Here 
describe  the  land] ;  In  trust  to  secure  the  payment  of  two  notes  of  the 
sum  of  One  Hundred  and  seventy-flye  dollars,  each  evidenced  by  the 
two  notes  of  the  said  party  of  the  second  part,  bearing  even  date 
with  said  deed  and  payable  as  shown  therein,  which  have  now  been 
fully  paid. 

Now  Therefore  This  Deed,  Wltnesseth:  That  In  consideration  of 
the  premises,  and  of  one  dollar  ($1.00)  paid,  the  party  of  the  first 
part,  trustee  as  aforesaid,  does  hereby  grant  and  release  with  special 
warranty  of  title,  unto  the  said  party  of  the  second  part  the  real 
estate  hereinbefore  described,  free  from  any  and  all  claim  by  reason 
of  the  deed  of  trust  aforesaid. 

Witness  the  following  signatures  and  seals. 

T.  T.    (SCAJL.) 

C.  C.  (seal.') 
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§  21.    ''Due  prooem"  as  cffeetlns  tax  deed  made  ralid  by  atatate 
8  22.    Form  under  "Delinquent  Tax  Salee" 

§  1.  Definitioiia. — A  delinquent  tax  sale  is  a  sale  of  land, 
in  the  manner  indicated  by  statute,  to  pay  the  taxes  assessed 
thereon,  which  the  owner  or  no  one  for  him  has  paid.  The 
purchaser  at  the  sale  is  commonly  called  a  ^^tax  purchaser,'^ 
and  the  title  or  deed  he  obtains  under  the  sale,  a  ^tax  title'' 
or  tax  deed."  ** 

§  2.  Taxes  a  liai  enforceable  by  sale. — There  is  a  Hen 
on  land  for  the  State  taxes  and  for  county  or  city  levies  as- 
sessed thereon,  superior  to  every  other  charge  on  the  land, 
whether  by  deed  of  trust,  mortgage,  judgment,  vendor's  or 
mechanics'  lien  or  otherwise  though  the  latter  be  prior  in  time 
(Code,  §§  2271,  2454-5.) 

Section  2488  of  the  Code  declaring  that  the  tax  deed 
vests  in  the  grantee  such  title  as  was  vested  in  the  landowner, 
refers  to  the  quantity  of  interest  or  estate,  as,  fee  simple  or 
for  life,  and  does  not  mean  the  purchaser  takes  the  land  sub- 
ject to  the  liens  thereon  at  the  time  the  taxes  were  assessed. 
(94  Va.  756).     (2  M's  Real  Prop.  §  1357.) 

§  S.  Lbtiiig,  Tahiationy  and  levy. — Every  5  years  as- 
sessors list  and  value  lands  and  during  each  5  years  the  com- 
missioners of  the  revenue  make  all  changes  by  transfer  or  in 
valuation.  (Code,  §§  2233,  etc.,  2266,  etc.,  2281,  etc.,  2293,  etc; 
Acts  1920,  p.  36.) 

Upon  the  lands  thus  listed  and  valued  in  the  land  books, 
which  he  makes  out  annually,  the  commissioner  of  the  revenue 
levies,  that  is  computes  accurately  and  sets  forth  in  the  land 
books,  the  amount  of  tax  at  the  legal  rate  (Code,  §  2280). 

If  the  name  is  the  true  name  of  the  freehold  owner  or  so 
nearly  like  it,  as  to  make  impossible  mistaking  the  person 
intended,  the  listing  is  valid  (100  Va  591,  595;  106  Va.  356). 

If  the  owner  is  dead,  the  land  is  to  be  listed  in  the  name 
of  his  heirs  or  devisees  (Code,  §  2287), — as  "heirs  of  A"  or 
"devises  of  A,"  seems  sufficient.  It  should  not  continue  to  be 
listed  for  an  unreasonable  period  in  one's  name  after  his  con- 
veyance, especially  where  the  conveyance  is  unrecorded  (32 
Grat.  12).  But  section  2488  of  the  Code,  makes  a  tax  deed 
vest  in  the  purchaser  the  estate  that  was  vested  in  the  party 
in  whose  name  the  land  was  listed  at  the  commencement  of 
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the  year  for  which  the  delinquent  taxes  were  assessed,  '^or  in 
any  person  claiming  under  such  party;"  the  latter  clause,  if 
constitutional,  allowing  the  land  to  remain  listed  indefinitely 
in  the  name  of  a  prior  owner  who  has  transferred  all  his 
interest  therein.     (2  M's  Real  Prop.,  §  1359.) 

§  4.  Relief  against  erroneous  assessments^ — ^The  person 
aggrieved  may,  within  two  years  from  the  first  of  September 
of  the  year  of  assessment,  apply  for  relief,  making  the  attorney 
for  the  Commonwealth  a  defendant  (Code,  §  2385,  as  amended 
by  Acts  1920,  p.  316;)  and  if  the  applicant  appears  erroneously 
charged  and  not  in  default  himself,  the  assessment  is  corrected 
(Code,  §  2886).     (2  M's  Real  Prop.,  §  1360.) 

§  5.  As  to  taking  personal  property  firsL — ^Though  pro- 
vision is  made  for  the  collection  of  taxes  in  the  first  instanqe 
out  of  personal  property  by  distress  or  action  (Code,  §  2410), 
yet  recourse  against  personal  property  does  not  seem  essential 
to  the  validity  of  a  tax  sale  of  land  (Code,  §  2426;  but  see  27 
Grat.  789,  800). 

§  6  IVeasorer^s  return  of  delinquent  lisL — It  is  the 
county  or  city  treasurer's  duty  to  collect  the  taxes  (Code, 
§  2410).  He  makes  out  a  list  verified  by  affidavit,  which  he  is 
to  return  to  court  for  examination,  and  the  court,  being  satis- 
fied of  their  correctness  or  correcting  them  if  erroneous,  shall, 
after  the  ratification  of  the  lists  by  the  commissioner  of  the 
revenue  and  the  board  of  supervisors,  or  the  city  council, 
direct  the  clerk  to  certify  copies  to  the  Auditor  of  Public  Ac- 
counts, and  to  record  the  lists  in  the  clerk's  ofiice  in  the  ^^De- 
linquent Tax  Book"  (Code,  §§  2417,  etc.,  2428-9), 

§  7«  Posting  delinquent  Hst  and  notice  of  sale« — ^The 
clerk  delivers  a  copy  of  the  corrected  delinquent  list  to  the 
treasurer,  who  posts  a  printed  copy  in  conspicuous  places,  or 
the  Auditor  may  direct  a  copy  to  be  inserted  once  in  a  paper 
published  in  the  county  or  city,  to  which  he  attaches  a  notice 
that  the  land,  or  so  much  as  shall  be  necessary  to  satisfy  the 
taxes,  interest,  and  charges  due  thereon,  will  be  sold  at  public 
auction  on  the  first  Monday  of  January  next  succeeding,  be- 
tween 10  a.  m.  and  4  p.  m.,  in  front  of  the  courthouse,  unless 
the  taxes  due  shall  be  previously  paid  (Code,  §  2460).  This 
notice,  unlike  the  other  proceedings  preliminary  to  the  tax 
sale,  does  not  appear  in  the  records  of  the  clerk's  ofiice,  save 
only  by  recital  in  the  treasurer's  report  of  sales,  which  is 
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required  to  be  there  recorded,  after  its  confirmation  by  the 
court  (Code,  g§  2465,  2469). 

In  the  absence  of  a  statute  curing  it,  any  material  error  or 
omission  in  the  publication  of  the  delinquent  list,  or  in  the 
notice  of  sale,  will  render  the  sale  invalid;  likewise,  any  ma- 
terial inaccuracy  or  insufficiency  of  description  of  the  land, 
which  should  follow  closely  that  in  the  land  books,  will  usually 
avoid  the  sale  (123  Va.  456).  If  the  description  is  sufficient 
to  inform  the  owner,  that  is  all  the  law  requires,  but  for  this 
purpose  it  should  be  such  as  to  enable  a  stranger  to  ascertain 
its  location  without  undue  inquiry.  The  law  requiring  a 
printed  notice,  a  sale  under  a  written  notice  is  void ;  especially 
is  the  sale  void  if  there  is  no  advertisement  or  notice  at  all. 
(2  M's  Real  Prop.,  §   1363.) 

§  8.  Tline  and  place  of  sale. — Sections  2460-1  of  the 
Code  says  the  sale  must  take  place  on  the  first  Monday  of 
January  next  succeeding,  between  10  a.  m.  and  4  p.  m.,  in 
front  of  the  courthouse;  and  the  sale  may  be  adjourned  from 
day  to  day  until  completed,  and  if  not  completed  on  the  last 
day  of  the  court,  it  shall  be  adjourned  to  the  first  day  of  the 
next  court,  but  notice  of  such  adjournment  shall  be  given  by 
proclamation  to  the  bystanders,  and  by  posting  a  notice  thereof 
at  the  front  door  of  the  courthouse. 

These  requirements  must  be  strictly  complied  with;  if  a 
sale  were  made  within  the  courthouse  or  the  treasurer's  office, 
instead  of  "in  front,"  it  would  be  set  aside.  (2  M's  Real 
Prop.,  §  1364.) 

§  f.  How  lands  and  lots  sokL — By  section  2462  of  the 
Code,  the  sale  of  country  lands  shall  be  of  each  tract  separately, 
or  of  such  quantity  or  part  thereof  as  will  satisfy  the  taxes  and 
levies  thereon,  with  interest  and  charges;  and  the  sale  of  city 
and  town  lots  shall  be  of  each  lot  separately,  or  of  such  un- 
divided interest  therein  as  shall  suffice  for  the  same  purpose. 

While  a  sale  of  several  tracts  together  is  prohibited,  yet 
it  seems  the  sale  should  follow  the  assessment  list,  and  if  sev- 
eral adjacent  tracts  are  used  and  occupied  together,  and  are 
so  assessed,  they  may  be  considered  as  one  tract  for  the  purpose 
of  sale. 

In  general,  no  land  should  be  sold  except  what  is  actually 
delinquent ;  so  where  taxes  are  assessed  against  a  whole  tract, 
and  subsequently  an  undivided  one-third  interest  is  listed  sep- 
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arately  and  taxes  thereon  paid,  a  sale  of  the  whole  tract  would 
be  void.     (2  M's  Real  Prop.,  §  1365.) 

§  10.    EflFect  of  sale  for  illegal  or  excessive  taxes. — The 

illegality  of  part  (however  small)  of  the  taxes  taints  the  whole 
transaction  and  renders  the  sale  void ;  and  the  same  is  true  as 
to  an  excessive  tax.     (2  M's  Real  Prop.,  §  1366.) 

§  11.  Officer  who  sells  and  conyeys. — The  county  or  city 
treasurer  makes  the  sale  (Code,  §§  2460-1) ;  while  the  clerk 
of  the  court  makes  the  deed  (Code,  §§  2482-3),  except  where 
he  is  purchaser  (the  treasurer  cannot  purchase — §  2463),  then 
by  a  special  commissioner  (Code,  §§  2482-3),  and  if  made  by 
anyone  else  it  is  void.  A  sale  by  the  treasurer  after  his  term 
of  office  has  expired  is  also  void.     (2  M's  Real  Prop.,  §  1367.) 

§  12.  Terms  of  tax  sale.— The  statute  (Code,  §§  2460-1) 
not  providing  for  credit,  the  sale  is  to  be  for  cash  to  the 
highest  bidder — i.  e.,  the  bidder  who  will  pay  the  taxes,  costs 
and  charges  for  the  least  quantity  of  land.  (2  M's  Real  Prop., 
§  1368.) 

§  13.  Purdiaser  at  the  sale. — One  whose  duty  it  is  to 
pay  the  taxes  on  land  partly  his  own,  cannot  add  to  or 
strengthen  his  title  by  allowing  the  land  to  be  sold,  and  his 
purchase  operates  merely  as  a  payment  of  the  taxes,  and  the 
sale  is  void,  the  same  being  true  of  a  tenant  in  common  (see 
Co-Tenants)^  a  tenant  for  life,  a  tenant  for  years  under  cove- 
nant to  pay  taxes,  a  mortgagee  or  mortgagor  in  possession, 
etc.;  but  one  holding  a  defective  title  may  perfect  it  by  pur- 
chasing the  land  at  a  tax  sale,  if  he  stands  in  no  relation  of 
trust  to  the  owner  and  is  implicated  in  no  fraud  against  him. 
But  the  language  of  section  2488  of  the  Code  throws  some 
doubt  on  this,  it  making  the  purchaser  take  the  title  vested  in 
the  party  assessed  with  the  taxes,  that  is,  the  party  legally 
bound  to  pay  the  taxes,  or,  according  the  supposition  above, 
the  tax  purchaser  himself. 

An  agent,  attorney,  trustee,  guardian,  or  other  person  in 
a  confidential  relation,  having  the  control  and  management  of 
real  estate,  or  a  joint  tenant  or  tenant  in  common  (see  Co- 
Tenants)^  cannot  purchase  at  the  tax  sale,  even  though  he 
was  not  supplied  with  money  to  meet  the  taxes.  Such  a  pur- 
chase would  make  him  a  constructive  trustee  for  the  other 
party. 

The  treasurer  cannot  be  a  purchaser,  but  the  clerk  may,  a 
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special  commissioiier  being  then  appointed  to  make  the  deed 
(Code,  §§2464,  2483). 

If  there  are  no  sufficient  bids,  the  treasurer  buys  the  land 
in  the  name  of  the  Auditor  of  Public  Accounts  for  the  benefit 
of  the  State,  and  county  or  city  respectively.  Provisioiis  is 
also  made  for  the  redemption  of  such  land  within  two  year's, 
or,  if  unredeemed,  for  the  resale  thereof  by  the  State — see  sec- 
tion 15,  below.    (2  M's.  Real  Prop.,  §§  1369-72.) 

§  14.  TreuoiWs  return  ct  aalea;  *T»ftlinqoen,t  Land 
Book.** — Within  60  days  the  treasurer  must  report  to  court 
the  names  of  the  persons  charged  with  delinquent  taxes,  the 
quantity  and  description  of  the  land  charged,  the  amount  of 
taxes  due,  the  quantity  of  land  sold,  the  names  of  the  pur- 
chasers, the  amount  of  the  purchase  money  and  the  date  of 
the  sale,  reciting  also  in  his  report  that  notice  of  the  sale  was 
advertised  as  required  by  law;  which  report  is  to  be  signed 
by  the  treasurer  and  verified  by  his  oath  in  the  form  given, 
containing  an  allegation  that  he  is  "not  directly  or  indirectly 
interested  in  the  purchase  of  any  of  the  said  real  estate^'  (Code, 
§§  2465,  2468).  The  officer's  failure  to  follow  any  of  the 
above  directions  is  fatal  to  the  tax  title. 

The  court,  if  it  finds  the  report  correct,  or  correcting 
it  if  erroneous,  shall  confirm  the  same  and  order  it  to  be 
recorded  and  properly  indexed  in  the  "Delinquent  Land  Book" 
(Code,  §2469). 

A  like  list  of  all  lands  purchased  by  the  State  is  to  be 
returned,  confirmed,  and  recorded  in  the  "Delinquent  Land 
Book"  (Code,  §2489). 

Section  2474  of  the  Code  provides  that  any  person  ag- 
grieved by  the  court's  confirmation  of  the  sale  may  apply  to 
the  court  for  relief  at  any  time  previous  to  the  execution  of  the 
tax  deed;  and  upon  proof  that  the  taxes  are  not  justly  due 
from  any  cause  or  that  the  land  is  not  liable  therefor,  the 
court  may  set  aside  and  annul  the  sale  and  exonerate  the  land 
from  the  said  taxes,  and  order  the  purchase  money  returned 
to  Ihe  purchaser;  the  treasurer,  purchaser,  and  Common- 
wealth's attorney  being  given  at  least  5  days'  notice  of  the 
application,  and  the  latter  defending  the  same.  (2  M's  Real 
Prop.,  §  1873.) 

§  15.  Resale  of  land  ixHight  in  by  State;  how  applica- 
tion to  purchase  made. — When  by  reason  of  lack  of  bids,  the 
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State  is  compelled  to  buy  in  the  land,  it  holds  it  for  two  years 
during  which  the  owner  may  redeem,  after  which  if  not  re- 
deemed, it  is  open  to  purchase  from  the  State  by  private  par- 
ties, upon  following  the  proceeding  outlined  by  the  statute 
(Code,  §  2495) :  In  brief,  the  proceeding  is  by  application  filed 
with  the  court  for  the  purchase  for  the  amount  of  taxes,  and 
such  additional  taxes  as  would  have  accrued  to  date,  if  the 
State  had  not  made  the  purchase,  with  interest  thereon;  the 
application  to  be  accompanied  by  a  deposit  of  at  least  10  per 
cent,  of  the  purchase  price,  setting  out  the  names  of  the  owner 
and  the  per^n  in  whose  name  it  is  Usted,  or  their  heirs  and 
administrators  or  executors,  or  of  any  trustees,  mortgagees,  or 
beneficiaries  disclosed  by  any  records  not  more  than  20  years 
old  in  the  clerk's  office;  and  copies  of  the  application  must  be 
served  on  the  parties  named  therein  in  the  same  manner  as  a 
process  in  a  suit,  or,  if  the  parties  are  non-residents  or  cannot 
be  found  after  diligent  search,  an  order  of  publication  may 
issue,  in  the  form  given  in  the  statute.  If  no  one  having  a 
right  to  redeem  appears  within  4  months  and  redeems  by  pay- 
ing the  clerk  all  accrued  taxes,  penalties,  interest,  and  costs, 
and  fees  and  costs  attending  the  application,  including  a 
penalty  payable  to  the  applicant  of  10  per  cent,  of  the  pro- 
posed purchase  price,  in  no  case  to  be  less  than  $2  nor  more 
than  $5,  then  the  applicant,  within  5  days  from  the  expiration 
of  the  4  months  above  mentioned,  may  complete  the  purchase 
by  paying  to  the  clerk  the  balance  of  the  purchase  money.  If 
the  applicant  does  not  exercise  his  right  within  the  5  days,  he 
forfeits  not  only  his  right  to  the  land,  but  to  the  amounts  de- 
posited by  him  with  the  clerk,  and  the  land  is  again  thrown 
open  to  purchase.  After  his  payment  to  the  clerk,  the  pur- 
chaser, in  order  to  complete  his  purchase,  must  have  a  report 
made  to  the  court  by  the  county  surveyor  or  city  engineer,  or 
some  other  competent  surveyor  appointed  by  the  court,  speci- 
fying the  metes  and  bounds  of  the  land,  the  owners  of  ad- 
joining lands,  and  giving  such  further  description  as  will 
identify  the  land,  which  report  is  to  be  recorded.  The  sur- 
veyor's report,  however,  may,  in  the  court's  discretion,  be  dis- 
pensed with.  The  purchaser  then  obtains  his  tax  deed,  and 
may  compel  the  clerk  to  execute  it  upon  petition  to  court.  If 
the  deed  be  not  made  within  one  year  from  the  application 
(unless  hindered  by  judicial  proceedings)   the  right  of  re- 
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demption  revives  to  the  owner  or  others  entitled  to  redeem, 
and  continues  until  the  deed  is  made. 

The  application  must  substantially  comply  with  the  re- 
quirements of  the  statute,  making  all  interested  persons  desig- 
nated by  the  statute  parties,  and  giving  them  the  notice  re- 
quired by  law;  otherwise  the  clerk  may  be  enjoined  from  re- 
ceiving the  purchase  money  or  making  a  deed.  The  applica- 
tion and  subsequent  proceedings  are  invalid  and  of  no  effect 
as  to  mortgages,  deed  of  trust  creditors  or  others,  whose 
names  appears  of  record  and  who  are  not  duly  notified.  (2 
M's.  Real  Prop.,  §§  1374-5.) 

§  IS.    RedemptioD  of  land  tokL— 

(1)  Who  may  redeem — The  statute  (§  2475)  provides 
that  the  owner  of  the  land,  his  heirs,  or  assigns,  or  any  person 
having  the  right  to  charge  the  land  with  a  debt,  may  redeem 
the  same.  :  *^^^ 

The  person  offering  to  redeem  must  have  some  title  or  con- 
nection with  land;  as  one  holding  as  a  trustee,  executor  or 
agent,  or  one  having  an  interest  in  the  land  as  a  tenant,  a 
lien  creditor,  or  the  holder  of  an  equitable  title  thereto;  but  not 
a  mere  stranger,  unless  his  payment  of  the  redemption  money 
is  accepted  by  the  purchaser. 

A  redemption  does  not  create  a  new  title,  but  merely  cuts 
off  the  rights  of  the  purchaser,  and  so  a  lawful  redemption  by 
one  co-tenant  operates  in  favor  of  all.  But  such  tenant  is  en- 
titled to  possession  of  the  whole  tract,  and  to  have  the  lien  of 
the  tax  sale  kept  alive  until  his  co-tenants  reimburse  him. 

(2)  Four  moTVtha^  notice  of  purchase. — No  deed  will  be 
made  to  a  purchaser  until  he  has  given  four  months'  notice  of 
his  purchase,  to  the  person  in  whose  name  the  real  estate  sold 
stood  at  the  time  of  the  sale,  and  to  subsequent  grantees  of 
record,  their  executors,  heirs,  and  devisees,  and  to  the  trustees, 
mortgagees,  and  beneficiaries  or  creditors  as  shown  by  the 
records  (of  not  over  20  years'  standing)  in  any  deed  of  trust  or 
mortgage  on  said  real  estate,  or  their  administrators  or  execu- 
tors; and  the  person  entitled  to  redeem  the  said  real  estate  may 
do  so  at  any  time  before  the  expiration  of  the  said  four  months, 
although  such  time  extend  beyond  the  two-year  period  of  re- 
demption (Code,  §  2482).  The  notice  is  to  be  served  as  in  case 
of  notices  generally — section  6041  (108  Va.  6). 

A  deed  made  to  a  purchaser  before  the  4  months'  notice 
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is  given,  is  void,  the  failure  not  being  cured  by  section  2488 — 
see  section  20  and  21,  below  (112  Va.  347). 

(3)  To  whom  redemption  w^ney  payable. — In  the  case 
of  a  private  purchaser,  the  redemption  money  is  payable  to 
the  purchaser,  his  heirs,  or  assigns,  and  not  to  the  clerk  (124 
Va.  321)  ;  but  if  he  or  they  refuse  to  receive  it,  or  do  not  reside 
or  cannot  be  found  in  the  county  or  city,  the  money  may  be 
paid  to  the  clerk  of  the  court,  who  shall  endorse  the  fact  of 
such  payment  in  the  "Delinquent  Land  Book,"  opposite  the 
entry  of  the  tract  or  lot  (Code,  §  2477). 

If  the  State  is  purchaser,  the  redemption  money  is  always 
paid  to  the  clerk,  who  shall  endorse  it  as  above;  so,  also,  when 
the  redemption  is  sought,  after  an  application  to  purchase 
from  the  State  (Code,  §§  2491,  2495) ;  and  so  long  as  the 
State  retains  the  land,  the  owner  may  with  the  court's  consent, 
for  good  cause,  redeem  part  only,  which  a  private  person  can- 
not do,  either  where  the  purchase  is  at  the  tax  sale  or  upon  a 
resale  by  the  State  (Code,  §  2493). 

(4)  Period  allowed  for  redemption, — The  period  is  two 
years  from  the  day  of  sale,  or  the  termination  of  the  disabilities 
of  infancy,  insanity,  or  imprisonment,  exceeding  in  no  case 
20  years  (Code,  §§  2475,  2479,  2482) ;  and  if  no  deed  be  made 
within  one  year  after  the  2  years,  the  property  may  thereafter 
be  redeemed  (§  2478);  see  (7),  below.  But  if  the  State  is 
the  purchaser,  the  owner  may  redeem  at  any  time  while  the 
State  retains  the  land;  and  when  the  State,  after  two  years, 
sells  to  a  private  person,  he  must  serve  his  application  on  the 
owner,  after  which  the  latter  has  4  months  wherein  to  re- 
deem (Code,  §  2495). 

(5)  Amount  to  he  paid  in  redemption. — It  is  all  the 
taxes,  levies,  penalties,  interest,  and  costs  due  at  the  time  of 
the  sale,  and  those  that  have  accrued  since,  or  would  have 
accrued  if  the  land  had  not  been  sold  (Code,  §§  2475-6,  2487, 
2495) ;  and  it  is  a  misdemeanor  for  the  purchaser  to  demand 
more,  punishable  by  a  fine  from  $5  to  $100  (Code,  §  2478). 
But  redemption  statutes,  unlike  taxing  statutes,  are  to  be 
construed  liberally ;  and  so  a  slight  mistake  in  the  payment  of 
the  redemption  money  will  not  avoid  the  redemption. 

(6)  Retrospective  legislation, — ^The  right  of  redemption 
is  not  a  vested  right,  but  a  mere  special  privilege,  and  so  a 
statute  passed  after  a  tax  sale  shortening  the  period  of  re- 
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demption  or  even  destroying  the  right  entirely,  is  not  uncon- 
stitutional; but  as  against  the  tax  purchaser  the  time  of  re- 
demption cannot  be  extended  after  the  sale,  for  his  transaction 
is  in  the  nature  of  a  contract  with  the  State,  or  of  vested  rights, 
which  cannot  be  impaired,  nor  divested  without  due  process  of 
law. 

(7)  Purchaser's  right  to  a  tax  deed. — ^After  two  years 
(see  (4),  above),  and  the  giving  of  the  4  months'  notice  (see 
(2),  above,  the  purchaser  is  entitled  to  a  deed.  The  tax  deed 
completes  the  purchaser's  title;  it  gives  him  the  legal,  where 
before  he  had  only  an  equitable  title.  He  is  entitled  to  it  after 
the  expiration  of  the  period  of  redemption  (two  years),  when 
he  performs  all  the  precedent  conditions  imposed  by  law,  and 
may  compel  its  execution  by  motion  or  petition  to  the  court 
(Code,  §§  2485-6,  2495).  For  who  makes  the  deed,  see  section 
11,  above. 

If  made  before  the  full  expiration  of  the  redemption 
period  of  two  years,  it  is  invalid;  in  computing  the  time,  the 
day  of  sale  is  excluded,  and  so  a  deed  made  on  the  last  day  of 
the  two  years  is  premature.     (2  M's  Real  Prop.,  §§  1376-81.) 

§  17.  GeiMnJ  requiaitM  of  tax  deed — ^The  statute 
(§§  2482,  2485)  requires  a  deed  (i.  e.,  an  instrument  under 
seal),  with  special  warranty,  but  the  omission  of  ^^special 
warranty"  or  the  substitution  of  "general  warranty",  will  not 
invalidate  the  deed.  It  must  be  executed  by  the  proper  officer 
(see  section  11,  above)  and  at  the  proper  time  (see  section  16, 
(4)  and  (7),  above). 

As  to  the  recitals  to  be  contained  in  the  deed,  the  statute 
(§  2482)  says  it  ''shall  set  forth  all  the  circumstances  appear- 
ing in  the  clerk's  office  in  relation  to  the  sale".  The  legisla- 
ture seems  to  intend  the  tax  deed  to  present  on  its  face  a  com- 
plete history  of  the  tax  title  as  it  appears  in  the  clerk's  office, 
as  follows  (116  Va.  424) : 

(1)  The  listing  and  valuation  of  the  land  (see  section 
3,  above.) 

(2)  The  levy  of  the  tax  (see  section  3,  above) ; 

(3)  The  list  of  delinquent  taxes  (see  section  6,  above) ; 

(4)  The  treasurer's  H^port  of  sales  (see  section,  14, 
above) ; 

(5)  The  notice  or  advertisement  of  the  sale  (see  sections 
7,  14,  above) ; 
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(6)  The  order  of  the  court  confirming  the  sale  (see  sec- 
tion 14,  above) ; 

(7)  The  surveyor's  report,  with  plat  and  certificate  (see 
section  15,  above). 

The  omission  to  recite  any  of  these  circumstances  appear- 
ing in  the  clerk's  office  will  invalidate  the  tax  deed  (118  Va. 
173).    (2  M's.  Real  Prop.,  §§  1382-3). 

§  18.  Recordation  of  tax  deed— The  statute  (§  2488) 
says  when  the  purchaser  has  obtained  a  deed  and  ^^the  same  has 
been  duly  admitted  to  record,"  the  title  shall  stand  vested  in  the 
grantee.  The  recordation,  therefore,  seems  necessary  to  its 
validity,  even  as  between  the  parties  (116  Va.  10).  (2  M's 
Real  Prop.,  §  1384.) 

§  19  Title  conferred  ^en  purchased  by  a  tax  deed. — 
After  the  tax  sale,  and  prior  to  the  expiration  of  the  redemp- 
tion period  (see  section  16,  (3),  above),  the  purchaser  has  an 
equitable  title,  defeated  if  the  owner  redeems;  and  by  statute 
(§  2470)  he  may,  after  confirmation  of  the  sale  by  the  court, 
enter  and  hold  possession,  provided  the  owner  is  not  in  actual 
possession,  or  if  he  is  in  possession,  the  purchaser  may  require 
him  to  redeem  within  60  days,  which  if  he  fails  to  do,  the 
purchaser  may  enter  and  take  possession. 

After  the  execution  of  a  valid  tax  deed  the  purchaser's 
equitable  title  becomes  a  legal  title,  the  grantee  taking  such 
an  interest  as  formerly  belonged  to  the  delinquent  tax-payer, 
whether  in  fee  simple  or  for  life,  but  free  from  all  liens,  con- 
ditions, or  incumbrances — see  section  1  and  13,  above. 

The  statute  (§  2488)  says,  when  the  purchaser,  his  heirs,  or 
assigns  has  obtained  a  deed  and  the  same  has  been  duly  re- 
corded, ^'the  right  or  title  to  such  estate  shall  stand  vested  in 
the  grantee  in  such  deed  as  it  was  vested  in  the  party  assessed 
with  the  taxes  or  levies  on  account  whereof  the  sale  was  made, 
at  the  commencement  of  the  year  for  which  such  taxes  were 
assessed,  or  in  any  person  claiming  under  such  party."  (2 
M's  Real  Prop.,  §  1385.) 

§  20.  E£Fect  of  tax  deed;  how  defeated.— Section  2488  of 
the  Code  says  that  the  title  under  the  tax  deed  is  ^^subject  to 
be  defeated  only  by  proof : 

(1)  That  the  taxes  for  which  the  land  was  sold  were  not 
properly  chargeable  thereon;  or 

(2)  That  the  taxes  have  been  paid;  or 
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(3)  That  the  notice  of  the  sale,  where  made  to  a  person 
other  than  the  Conunonwealth,  or  the  notice  of  the  application 
to  purchase  in  case  of  a  resale  by  the  State,  has  not  been  duly 
given;  or 

(4)  That  the  payment  or  redemption  was  prevented  by 
fraud  or  concealment  on  the  part  of  the  purchaser; 

Provided  that  no  suit  shall  be  brought  to  set  aside,  cancel, 
or  annul  such  deed,  except  for  fraud,  as  herein  provided, 
unless  within  two  years  after  the  same  is  duly  admitted  to 
record." 

The  two  years'  limitation  applies  only  to  persons  against 
whom  the  taxes  are  assessed,  and  those  claiming  under  them« 
and  not  the  third  parties  with  respect  to  whom  the  sale  and 
deed  are  void  ab  imtio — from  the  beginning  (116  Va.  10). 

Under  the  first  of  these  heads,  viz.,  that  the  taxes  are  not 
properly  chargeable  on  the  land,  the  owner  may  show  within 
two  years : 

(1)  An  improper  or  unlawful  listing  of  the  land  for  tax- 
ation, including  a  misleading  description  of  the  land,  or  of  the 
owner  (100  Va.  591),  or  the  listing  of  land  exempt  from  tax- 
ation (78  Va.  431) ; 

(2)  An  improper  valuation  of  the  land  listed; 

(3)  An  improper  or  excessive  levy  of  the  tax  by  the 
commissioner  of  the  revenue;  or 

(4)  The  unconstitutionality  of  the  law  under  which  the 
tax  is  levied. 

Under  the  second  head,  it  may  be  shown  that  the  taxes 
have  been  paid,  and  probably  that  the  land  had  been  lawfully 
redeemed. 

As  to  all  steps  or  circumstances  relating  to  the  sale  not 
embraced  in  one  or  the  other  of  the  four  heads,  the  tax  deed 
is  made  conclusive  evidence  of  the  validity  of  the  purchaser's 
title;  and  as  to  these  four  heads,  it  is  prima  facie  presumed 
good  (113  Va.,  624;  116  Va.,  83),  subject  to  be  rebutted  by 
proof  within  two  years,  and  after  two  years  the  deed  is  con- 
clusively valid,  except  it  may  be  attacked  for  fraud  or  con- 
concealment  in  preventing  the  payment  of  the  taxes  or  the  re- 
demption of  the  land  by  the  owner.  (2  M's  Real  Prop., 
§  1886.) 

If  the  additional  taxes,  levies,  costs,  and  charges  which 
the  purchaser  has  paid  are  known  alone  to  him  and  he  refuses 
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to  disclose  the  amount  to  the  owner,  he  is  guilty  of  such  fraud 
and  concealment  as  will  defeat  a  tax  deed  thereafter  secured 
by  him  (118  Va.  670). 

§21*  '^Due  process"  as  aCFecting  tax  deed  made  vafid  by 
statute. — The  United  States  Constitution  (14th  Amendment 
says  no  State  shall  deprive  any  person  of  property  ''without 
due  process  of  law/'  which  requires  (1)  that  the  property  be 
properly  listed  for  taxation  in  books  open  to  the  public,  show- 
ing the  property  taxed,  its  owner,  and  the  amount  of  the  tax ; 
(2)  that  the  property  be  valued  by  an  impartial  tribunal,  with 
an  opportimity  to  the  owner  to  contest  the  valuation,  which 
valuation  shall  also  be  a  public  record;  (3)  and  that  upon  such 
valuation  the  tax  shall  be  levied  or  estimated  in  the  proportion 
designated  by  the  tax  law.  None  of  these  jurisdictional  steps 
can  be  dispensed  with,  though  the  manner  of  performing  them 
is  with  the  legislature  (96  Va.  272;  97  Va.  401). 

''Due  process"  further  demands,  when  the  land  is  put  up 
for  sale,  (1)  that  the  owner  shall  have  an  opportunity  to  pro- 
tect himself  against  an  unjust  or  illegal  taking  of  his  property, 
and  to  that  end  demands  that  he  shall  continue  to  be  liable 
for  the  taxes  at  the  time  of  the  sale;  (2)  that  he  shall  have 
notice  of  the  tax  sale;  (3)  that  there  shall  be  an  actual  sale;  (4) 
that  it  shall  be  at  the  time  and  place  duly  appointed ;  (5)  that 
the  sale  shall  be  public,  hona  fde  and  without  fraud. 

So  that,  the  State  legislature  cannot  constitutionally  by 
section  2488  (see  section  20,  above)  make  a  tax  deed  valid  or 
conclusive  at  once  where  any  of  the  eight  jurisdictional  steps 
above  have  been  omitted ;  though  it  may  make  it  prima  facie 
valid,  or  conclusive  after  a  reasonable  time,  as,  two  years. 
The  statute  embraces  five  of  the  above  requisites  and  makes 
the  deed  only  prima  facie  evidence  of  their  proper  performance 
or  existence,  until  after  two  years,  when  it  is  made  conclusive, 
all  of  which  is  constitutional ;  but  the  statute  does  not  embrace 
the  third,  fourth,  and  fifth  under  the  second  group  of  steps 
above,  which,  however,  by  a  forced  or  strained  construction 
might  be  embraced  under  the  fourth  head  of  the  statute  (see 
section  20,  above),  providing  that,  despite  the  tax  deed,  the 
owner  may  show  fraud  or  concealment  whereby  the  payment 
or  redemption  was  prevented;  but  if  they  cannot  be  shown 
under  this  head,  they  may  be  shown  despite  it,  for  an  actual, 
public,  hona  fde  sale,  at  a  time  and  place  appointed,  whereof 
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the  owner  must  be  notified,  is  the  very  foundation  of  the  pur- 
chaser's title,  and  constitutes  the  very  opportunity  to  the  owner 
to  prevent  the  sacrifice  of  his  property  which  ^due  process'' 
demands  he  shall  have.    (2  M's  Keai  Prop.,  §§  1358,  1387.) 

A  legal  or  equitable  owner  of  land  sold  for  taxes  may 
file  a  biU  in  equity  for  removal  of  a  cloud  upon  his  title  by 
reason  of  such  sale  (Code,  §  2498). 

8  22.    For  onder  *tMkMmmt  Land  Sales."— 

No.  1.    FoBM  OF  "Tax  TrrLB"  Died 
(Code,  S  2482;  4  Mln.  Inst  1608.) 

Know  aU  men,  Uiat,  whereas  a  certain  tract,  or  parcel  of  land,  here- 
inafter described,  was  listed  for  taxation  and  valued,  and  taxes  thereon 
levied  and  assessed  in  said  county  according  to  law;  and  whereas  the 
said  land  was  returned  delinquent  for  the  non-payment  of  the  taxes 
levied  and  assessed  thereon  In  a  list  of  such  aeiiuquenc  lauds,  veriHed 
by  his  affidavit,  was  returned  by  the  treasurer  of  the  said  county  to  the 

circuit  court  of  said  county  for  the  years , ,  and ;  a  copy 

of  which  said  list  as  corrected  by  the  said  court  was  made  and  de. 
livered  by  the  clerk  of  the  said  court  to  the  said  treasurer,  and  a  printed 
copy  of  the  same  was  posted  and  published  by  the  said  treasurer, 
advertising  the  time  and  place  of  the  sales  of  delinquent  lands 
for  the  non-payment  of  taxes  levied  and  assessed  therecm  for  the 
said  years,  with  the  certificate  of  oaths  attached  thereto,  was  returned 

to  the  said  court,  on  the  day  of ,  192 — ,  within  sixty  dajrs 

after  the  completion  of  the  said  sales,  according  to  law,  and  the  said 
court,  seeing  no  cause  to  doubt  the  correctness  of  the  said  list,  did  con. 
firm  the  said  report  and  order  it  to  be  recorded  in  the  clerk's  office  of 
the  said  court;  and  whereas  by  the  said  list  of  sales  so  reported  and 
confirmed,  it  appears  that  D.  D.  was  charged  with  taxes  to  the  amount 

of dollars,  and  that  the  quantity  of  land  represented  to  be  charged 

with  the  said  taxes  was  stated  to  be acres  of  land,  the  local  descrlp. 

tion  of  which  was (Insert  the  local  description) ;  that  the  amount 

of  taxes  due  thereon  was ;  that  the  quantity  of  land  sold  was ; 

that  the  said  sale  was  made  on  the day  of ,  In  the  year  192 — ; 

that  a  part  of  the  tract  (or  the  entire  tract)  of  land  was  sold;  that 
the  name  of  the  purchaser  was  P.  P.,  and  the  amount  of  pur- 
chase  money  was  ;  and  whereas  the  said  purchaser  had  a  re- 
port made  by  S.  S.,  the  surveyor  of  the  said  county  of  ,    (or 

o  surveyor  appointed  hy  the  court  for  the  purpose)  to  the  court 
thereof,  according  to  the  terms  of  section  2480  of  the  Virginia  Code 
of  1919,  and  acts  amendatory  thereof,  and  the  said  court,  upon  the 
examination  of  the  plat  and  certificate  of  survey,  made  by  the  said 
surveyor  and  returned  to  the  court,  having  found  it  to  be  correctly 
made,  in  conformity  with  said  section  2480  or  2481  (or  as  the  case  may 

be),  of  thee  said  Code^  and  acts  amendatory  thereof,  did,  on  the 

day  of  ,  192 — ,  order  the  same  to  be  recorded;    and   whereas, 

the  said  purchaser  P.  P.,  has  given  to  D.  D.,  the  person  in  whose 
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name  the  land  so  sold  srtood  at  the  time  of  the  said  sale  (and  to 
subsequent  grantees,  their  representatives,  heirs,  and  other  persons 
named  in  section  2482  of  the  said  Code,  and  acts  amendatory  there- 
of ftc.)  four  months'  notice  of  said  purchase,  as  required  in  said 
section  of  the  Code;  and  whereas  two  years  have  expired  since  the 
said  sale;  and  the  purchaser  of  the  said  real  estate,  alleging  that 
the  same  has  not  been  redeemed,  has  applied  for  a  deed  convey- 
ing the  same  to  him:  Now  this  deed  wltnesseth,  that  in  considera- 
tion of  the  premises,  and  for  the  further  consideration  of  one  dollar 
to  me  In  hand  paid  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  I,  C.  C,  clerk 

of  the  circuit  court  of  the  said  county  of ,  in  pursuance  of  section 

2482  of  the  Code  of  Virginia  of  1919,  do  grant,  bargain,  sell,  and  con- 
vey unto,  the  said  P.  P.,  the  purchaser  aforesaid,  the  said  real  estate 
80  sold  to  him  as  aforesaid,  and  specified  in  the  report,  plat,  and  certifi- 
cate  so  returned  by  the  county  surveyor  as  aforesaid. 
Witness  the  following  signature  and  seal. 

C.  C,  Clebk.  (Seal.) 


DEPOSITIONS 

See  Affidavit 

§  1.    By  whom  deposition  taken,  and  how  certified 

(1)  By  whom  In  Virginia 

(2)  By  whom  out  of  Virginia 

§  2.    Notice  to  be  given  of  taking  a  deposition 
§  3.    How  witness  summond  to  give  his  deposition 
§  4.    Caption,  examination,  certificate,  and  return 

(1)  Caption 

(2)  E3xamlnation  of  witnesses 

(3)  Certificate 

(4)  Return,  etc 

§  5.  Fees   for  taking  and   certifying  depositions   and   aflldavlts 

§  6.  When  depositions  may  be  read 

§  7.  How  testimony  perpetuated  by  depositions     • 

§  8.  Various  forms  under  "Depositions' 


(" 


§  1    By  whom  depotition  taken,  and  how  certified. — A 

deposition  is  an  oath  or  affirmation  reduced  to  writing  wherein 
the  opposite  party  has  had  an  opportunity  to  cross-examine 
the  witness,  taken  and  certified  by  some  competent  authority. 
At  common  law  a  deposition  could  only  be  used  in  a  court 
of  equity,  that  being  the  only  form  in  which  testimony  could 
be  presented  fn  that  tribunal,  the  common  law  courts  prefer- 
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ring  a  failure  of  justice  rather  than  receive  evidence  otherwise 
than  by  oral  testimony  in  the  presence  of  the  court  and  jury. 
To  prevent  failures  of  justice,  the  courts  of  equity  undertook, 
at  length,  in  aid  of  trials  at  law,  to  issue  commissions  to  take 
depositions  in  specified  cases;  and  finally  by  statute,  in  Vir- 
ginia authority  to  take  depositions  to  be  read  in  equity  and  in 
certain  causes  at  law  was  given  to  certain  officers,  who,  imder 
the  present  law,  act  without  commission.  (Code,  §§  6625-7, 
5252,  6236.) 

(1)  By  whom  in  Virginia, — By  section  6226  of  the 
Code:  ^'In  any  pending  case  the  deposition  of  a  witness, 
whether  a  party  to  the  suit  or  not,  may  be  taken  in  this  state 
by  a  justice,  or  notary,  or  by  a  commissioner  in  chancery  (of 
course  within  their  respective  counties  or  corporations,  and  not 
elsewhere),  and,  if  certified  under  his  hand,  may  be  received 
without  proof  of  the  signature  to  such  certificate/^ 

(2.)  By  whom  out  of  Virginia, — ^The  deposition  of  a  wit- 
ness, whether  a  party  to  the  suit  or  not,  who  resides  out  of  this 
state,  or  is  out  of  it  in  the  service  thereof,  or  of  the  United 
States,  may  be  taken  before  any  commissioner  appointed  by 
the  Governor,  or  any  justice,  notary,  or  other  offiv^r  author- 
ized to  take  depositions  there,  or  if  in  a  foreign  country,  before 
any  one  agreed  upon  in  writing  (which  is  to  be  returned  with 
the  deposition),  or  any  American  minister,  plenipotentiary, 
charge  d'  affairs,  consul-general,  vice-consul,  commercial  agent 
appointed  by  the  U.  S.  Government,  or  any  other  U.  S.  repre- 
sentative in  a  foreign  country,  or  the  mayor,  or  other  magis- 
trate of  any  city,  town,  or  corporation  in  such  country,  or  any 
notary  therein.  He  administers  the  oath  and  certifies  under 
his  official  seal,  but  if  he  have  none,  the  genuineness  of  his 
signature  is  authenticated  by  some  officer  of  that  State  or 
country,  under  his  official  seal,  except  where  taken  by  a  justice 
in  another  State  or  before  some  one  agreed  upon,  when  no 
seal  or  authentication  is  necessary.  (Code,  §  6226.)  The 
statute  omits  to  make  any  provision  for  the  deposition  of  one 
temporarily  sojourning  out  of  Virginia,  and  not  in  the  service 
thereof  or  of  the  United  States. 

An  affidavit  that  a  witness  or  party  resides  out  of  the 
State,  or  is  out  of  it,  is  prima  facie  evidence  of  the  fact,  though 
made  by  a  party,  and  without  previous  notice.    (Code,  §  6224.) 

§  2*    Notice  to  be  giyen  of  taldag  a  deposition. — By  sec- 
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tion  6228  of  the  Code :  ^^Reasonable  notice  in  writing  shall  be 
given  to  the  adverse  party  of  the  time  and  place  of  taking 
every  deposition.  It  need  not  be  in  any  particular  form,  nor 
served  in  any  particular  manner,  but  it  shall  be  deemed  suffi- 
cient in  any  form  or  served  in  any  manner  if  it  conveys  the 
needed  information,  and  is  actually  received  a  reasonable  time 
before  the  time  fixed  for  the  taking." 

So  a  service  on  the  wife,  though  not  explained  to  her,  is 
sufficient,  if  the  husband  received  the  notice  in  ample  time; 
and  a  notice  by  mail,  received  in  time,  is  sufficient.  For  desig- 
nated forms  of  service  of  notices  in  general,  see  Notices. 

As  to  non-residents,  besides  notice  by  publication,  in  a 
newspaper  once  a  week  for  4  successive  weeks  (Code,  §  6043), 
a  notice  to  take  depositions  personally  served  "on  the  coun- 
sel of  such  party,  or  on  any  one  of  such  counsel,  if  there 
be  more  than  one,  shall  have  like  effect  as  if  it  were  served 
upon  the  party,  provided  the  time  between  the  service  of 
notice  and  taking  the  deposition  be  sufficient  for  conveying  by 
ordinary  course  of  mail  a  letter  from  the  place  of  service  to 
the  place  of  residence  of  the  party,  and  a  reply  from  that  place 
back  to  the  place  of  service,  and  then  for  the  counsel  to  attend 
at  the  place  of  taking  the  deposition."  (Code  §  6229.)  And 
if  the  court  think  the  notice  not  reasonable,  it  should  reject 
the  deposition  upon  exception  taken. 

But  if  there  be  no  resident  counsel,  and  the  order  of 
publication  whereby  the  suit  is  commenced  has  been  duly  exe- 
cuted, no  other  publication  shall  be  thereafter  required  in  that 
cause,  in  any  proceeding  in  court,  or  before  a  commissioner,  or 
for  the  purpose  of  taking  depositions,  unless  specially  ordered 
by  the  court.     (Code,  §  6071.) 

As  to  how  and  on  whom  a  notice  to  a  corporation  or  com- 
mon carrier  may  be  served,  see  CorporaJbwM^  section  12. 

The  certificate  of  the  editor,  publisher,  business  manager, 
or  assistant  business  manager,  or  the  affidavit  of  any  other 
person,  is  sufficient  proof  of  publication  of  the  notice.  (Code, 
§  6224.) 

The  notice  must  be  reasonable;  so  that,  if  the  notice  be 
to  take  depositions  on  the  same  day,  at  different  places,  and 
the  adversary  cannot  conveniently  attend  all  of  them,  he  may 
select  where  he  will  attend,  and  the  depositions  taken  else- 
where will  be  suppressed ;  if,  however,  his  counsel  attend  at  the 
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several  places  and  cross-examine,  the  objection  is  obviated,  but 
not  so  if  there  be  no  notice  and  the  party  merely  attends. 

The  notice  must  be  of  the  time  and  place,  and  if  it  omits 
either,  it  is  insufficient;  and,  therefore,  a  deposition  taken  at 
a  time  or  place  not  mentioned  in  the  notice  must  be  suppressed, 
unless  the  change  was  assented  to  by  the  adverse  party,  his 
agent  or  attorney.  Indeed,  the  adverse  party's  attorney  at 
law  may  waive  notice  on  behalf  of  his  client,  or  consent  to 
receive  it. 

As  to  adjournment,  the  better  opinion  seems  to  be  that  it 
is  competent  for  the  functionary  taking  a  deposition,  of  his 
own  mere  authority,  regularly  to  adjourn  the  taking  from 
day  to  day,  or  from  time  to  time,  as  occasion  may  require, 
even  where  the  notice  makes  no  provision  for  adjournment. 
But  it  is  well  established  that  where  the  notice  provides  for  an 
adjournment,  there  must  be  a  regular  adjournment,  which  m  ist 
i>e  as  stated  in  the  notice,  and  not  otherwise.  Thus,  if  the 
notice  provides  for  an  adjournment  from  day  to  day,  an  ad- 
journment  from  the  eighth  to  the  twelfth,  and  thence  to  the 
nineteenth,  is  not  permissible,  and  depositions  taken  on  any 
day  but  the  first  must  be  suppressed,  unless  the  adversary,  his 
agent,  or  attorney  consented  to  the  adjournment.  And  so  if 
there  be  no  regular  adjournment  to  another  day,  any  deposition 
taken  on  such  other  day  is  without  authority  and  void. 

The  notice  also  describes,  in  general  terms,  the  character 
of  the  suit  in  which  the  deposition  is  to  be  read,  which  it  must 
do  with  substantal  correctness.    (H's.  G.  &  M.  pp.  18,  19.) 

§  3.    How  witness  smimoiied  to  gire  his  depoailioii.^ — 

(1)  Bi/  whom  summons  is  issued. — ^A  summons  for  a 
witness  to  attend  and  give  his  deposition  may  be  issued  by  the 
"person  before  whom,  or  the  clerk  of  the  court  of  the  county 
or  corporation  in  which  the  attendance  is  desired,  or,  if  it  be 
desired  before  a  justice,  by  such  or  any  other  justice.  It  shall 
express  on  whose  behalf,  and  in  what  case  or  about  what 
matter,  the  witness  is  to  attend."    (Code,  §  6217.) 

(2)  How  summons  is  served, — Such  summons  may  be 
directed  to  the  sheriff  or  sergeant  of  the  county  or  corporation, 
and  executed  by  him  as  a  notice  is  served.  (Code,  §  6217.) 
See  Notice, 

For  proceeding  against  a  witness  who  fails  to  attend,  or 
who  attending,  refuses  to  testify,  see  Evidence^  section  2. 
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§  4.    Caption,    examinatioii,    certificate,    and    retnm. — 

The  several  formal  parts  of  a  deposition  complete  are  the 
caption,  the  examination  of  witnesses,  and  the  officer's  cer- 
tificate. 

(1)  Caption, — ^The  caption  sets  forth  whose  deposition 
it  is,  before  what  authority  taken,  the  commission,  if  any, 
under  which  it  is  taken,  that  it  was  taken  pursuant  to  notice, 
at  the  time  and  place  and  between  the  hours  indicated  therein, 
and,  with  at  least  substantial  correctness,  in  what  cause  and 
on  whose  behalf  it  is  to  be  read.  It  is  best  to  attach  the  notice, 
and  the  commission,  if  there  be  one,  to  the  deposition,  though 
not  indispensably  necessary,  for  their  existence  may  be  shown 
in  any  way— e.  g.,  by  the  caption,  or  by  the  certificate,  or  partly 
by  each.     (H's  G.  &  M.,  p.  20.) 

(2)  Examination  of  witnesses. — ^The  same  methods  and 
principles  apply  in  written  as  in  oral  examinations — the  same 
doctrine  of  competency  of  witnesses,  admissibilty  of  evidence, 
and  modes  of  interrogation.  The  party  introducing  the  wit- 
ness examines  him  in  chief,  then  the  adversary  cross-examines, 
and  the  first  if  he  think  fit,  re-examines  him. 

The  witness  ought  to  answer  the  questions  orally  and  from 
memory,  his  answer  being  written  down  as  nearly  as  may  be 
in  his  own  words;  and  it  is  inadmissible  for  him,  much  more 
for  his  attorney,  to  write  his  depositions  or  answers  beforehand. 
But  it  is  allowable  for  the  party  or  his  council,  previous  to 
the  examination,  to  direct  the  witness'  attention  orally  or  in 
writing,  to  the  facts  upon  which  he  is  to  be  examined;  and 
furthermore,  the  witness  may  refresh  his  memory  as  to  such 
facts  by  examining  books  and  papers,  and  may  make  memo- 
randum, especially  of  dates  and  amounts,  and  may  use  the 
same  upon  examination  only  for  refreshing  his  memory,  and 
if  after  so  doing  he  can,  independently  thereof,  remember  the 
facts,  his  evidence  is  legal  and  admissible. 

A  deposition  ought  to  be  kept  open  during  the  hours  ap- 
pointed in  the  notice,  and  if  closed  within  those  hours,  it 
should  be  re-opened  for  cross-examination  at  the  instance  of 
any  one  interested  who  was  not  present  at  the  taking. 

When  completed,  the  deposition  should  be  signed  by  the 
witness;  but  this  is  not  indispensable,  for  the  officer's  certificate 
is  a  sufficient  authentication.    (H's  G.  &  M.,  p.  20.) 

(8)     Certificate. — ^Thc  officer's  certificate  must  state  elthei* 
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independently  or  by  reference  to  the  caption,  that  the  deposi- 
tion of  the  witnesses  (naming  them)  were  duly  taken, 
sworn  to  and  subscribed  (if  that  be  the  fact)  before  such 
officer,  at  the  time  or  times  and  place  or  places,  and  for  the 
purpose  recited  in  the  notice;  and  if  taken  in  pursuance  of  a 
commission,  that  fact  must  be  set  forth,  and  that  the  proceed- 
ing was  conformable  thereto.  (Code,  §  6232;  H^s  G.  &  M., 
pp.  20-21.) 

(4)  Return^  etc — By  section  6232  of  the  Code :  "A  deposi- 
tion, when  completed,  shall  be  certified  and  returned  by 
the  officer  taking  it,  or  sealed  and  sent  through  the  postoffice, 
or  by  some  public  carrier,  to  the  clerk  wherein  the  suit  or  other 
proceeding  in  which  the  deposition  is  taken  is  pending,  or  to 
the  conmiissioner  or  person  before  whom  it  is  to  be  read;  and 
when  received,  the  clerk,  commissioner,  or  other  person  to 
whom  sent,  after  endorsing  thereon  the  time  it  was  so  received, 
shall  file  it  among  the  papers  of  the  suit  or  other  proceeding.^' 

The  depositions  are  usually  placed  in  sealed  envelopes, 
with  style  of  case  endorsed  across  the  envelope. 

§  5.  Feet  for  laldnir  and  cerlifying  depodtions  and  affi- 
davids* — By  section  3585  of  the  Code:  "A  notary  or  other 
officer  returning  affidavits  or  depositions  of  witnesses,  and  a 
commissioner  returning  a  report,  shall  state  at  the  foot  thereof 
the  fees  therefor,  to  whom  charged,  and,  if  paid,  by  whom.'' 
The  fee  of  a  justice,  notary,  or  commissioner  for  taking  and 
certifying  affidavits  or  depositions  of  witnesses,  where  done 
in  an  hour,  $1.00;  if  not  done  in  an  hour,  for  any  additional 
time,  at  the  rate  per  hour  of  75c.  (Code,  §§  3480  and  §  3481, 
as  amended  by  Acts  1922.)     But  see  Notary  Pttblic. 

§  8.  WImo  depoaitioiis  may  be  read. — See  Code,  §§ 
6228,  6233-4. 

§  7.  How  teatimony  perpetuated  by  depoeitiona. — See 
Code,  §  6235. 

§8.    Varioua  forma  under  ''Depoaitioiia.'' 

Na  1.    Notice  to  take  DEPOsmoNS 
(Code,  §S  6228-9,  6071.) 
TV)  D.  D.: 

Take  notice,  that  on  the  day  of  ,  192^—,  at  the  office 

of  ,  in  ,  between  the  houre  of  a.  m.  and  p.  m. 

of  that  day,  I  shall  proceed  to  take  the  depositions  of  A.  B.  and 
others,  to  be  read  as  evidence  in  my  behalf.  In  a  certain  action  at 
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law  (or  suit  in  equity)  depending  In  the court  for  the 

of ,  wherein  I  am  plaintiff  and  you  are  defendant;  and  if,  from 

any  cause,  the  taking  of  the  said  depositions  be  not  commenced, 
or  if  commenced,  be  not  concluded  on  that  day,  the  taking  thereof 
will  be  adjourned  from  day  to  day  (or  front  time  to  timt)  at  the  same 
place  and  between  the  same  hours,  until  the  same  shall  be  com- 
pleted. 

Respectfully  yours,  L.   P.,  by   counsel. 

When  parties  live  within  convenient  distance,  5  days'  notice 
is  usually  reasonable,  though  less  may  be.  In  other  cases,  10  to  15 
dajrs  will  be  not  too  much.' 


No.  2.    Caption  to  Depositions,  the  Depositions,  and  Adjournment 

(H's  Q.  ft  M.,  pp.  19-21) 

The  depositions  of  A.  B.  and  others,  taken  before  me,  J.  T.,  a 
Justice  of  the  peace   (or  notary  public  or  commissioner  in  chancery 

for  the court)  for  the  of  ,  pursuant  to  notice  hereto 

annexed,  at  (the  place  indicated   in   the  notice),   in  ,  on 

the day  of ,  192 — ,  between  the  hour  of a.  m.  and 

p.  m.  to  be  read  as  evidence  in  behali  oi  P.  P.,  in  a  certain  action 

at  law  (or  suit  in  equity)  depending  in court  for  the of 

wherein  P.  P.  is  plaintiff  and  D.  D.  is  defendant. 

Present:  A.  P.,  attorney  for  the  plaintiff;  A.  D.,  attorney  for  the 
defendant. 

The  witness,  A.  B.,  being  sworn,  deposes  as  follows: 

First  question   by  attorney  for  plaintiff ? 

Answer . 

Second  question  by  same ? 

Answer . 

Cross-Examination : 

First  question  by   attorney   for   plaintiff ? 

Answer ? 

Second  question  by  same ? 

Answer . 

Re-Examination : 

First  question  by   attorney   for  plaintiff ? 

Answer ^. 

Second  question  by  same ? 

Answer . 

An  further  this  deponent  saith  not 

A.  B.,  witness. 

((Continue  with  any  other  witnesses,  in  like  manner  as  above, 
writing  their  answers  as  far  as  may  be  in  their  own  words.) 

No  other  witness  appearing,  the  further  taking  of  these  deposi- 
tions Is  continued  until  to-morrow  (or  other  time)  at  the  same  place 
(or  other  place)  and  between  the  same  hours. 

J.  T.,  J.  P.  (N.  P.  or  other  officer.) 

Office  of , 

day  of   ,   192 — . 
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Present:    A.   P.,   attorney   for   the   plaintiff. 

A.  D.,  attorney  for  the  defendant 
(Continued  as  In  case  of  the  first  witness.) 
And  farther  this  deponent  saith  not 

B.  C.>  witness. 


Na  3.    Cebtificate  Authentic atiitg  DEPOsmoNs 
(H's  G.  ft  M.,  pp.  20-21)) 

Virginia — county  <or  corporation)   of  ,  to-wit: 

I,  J.  T.,  a  justice  of  the  peace   {notary  public  or  commi8<9iontr 

in  chancery  far  the court)  for  the  county  (or  corporation)  afore- 

said,  in  the  said  sate,  do  hereby  certify  that  the  aforesaid  depositions 
of  A.,  B.,  and  C.  were  duly  taken,  sworn  to,  and  subscribed  (if  that 
be  the  tmct)  before  me,  at  the  time  and  place  and  for  the  purpose  in 
the  caption  hereto  mentioned. 

Qlven  under  my  hand,  this  day  of  ,  192 — . 

J.  T..  J.  P.  (y.  ^.  or  com'r  in  oh*y). 


Na  4.    Summons  fob  a  wrrNRss  to  give  his  Depositions 

(Code.  S8  6217,  6220.1.) 
Commonwealth  of  Virginia: 

TO  the  sheriff  (or  sergeant)  of  the  of  ,  greeting: 

We  command  you  that  you  summon  A.  B.,  B.  C,  and  C.  D.  to 

appear  at  the  office  of ,  in  ,  in  said  ,  on  the  day 

of  ,  192 — ,  before  J.   S.  a  Justice  of  the  peace    (notary  p«Mic 

or  commisiUmer  in  chancery  of  the court),  for  said ,  to 

testify  and  the  truth  to  speak  on  the  behalf  of  P.  P.,  in  a  deposition 
then  and  there  to  be  taken,  in  a  certain  action  at  law   (or  9uit  in 

equity)  depending  in  the court  for  said  ,  wherein  the  said 

P.  P.  is  plaintiff  and  D.  D.  is  defendant;  and  haye  then  there  this  writ. 

Given  under  my  hand,  this day  of ,  192 — , 

J.  T.,  J.  P.  {y.  P.,  com*r  in  ch'y 
or  clerk  of court)  of of ). 


No.  5.    Report  of  non-attendance  of  witness,  ob  his  befusal  to 

TEflTmr 
((3ode.  8§  6220-1.) 

To  the court  (or  to  the  honorable  judge  of  the  circuit  or 

corporation  court)  for  the of : 


A.  B.,  who  was  duly  summoned  to  appear  at  the  office  of 


In  the  of  ,  in  said  ,  on  the  day  of  ,  192 — ,  before 

me,  J.  T.,  a  justice  of  the  peace  (notary  public  or  commissioner  in 

chancery  of  the court)  for  said ,  to  testify  and  the  truth 

to  speak  on  the  behalf  of  P.  P.,  in  a  deposition  then  and  there  to 
have  been  taken,  in  a  certain  action  ai  law  (or  suit  In  equity)  de- 
pending in  the  court  for  said  ,  wherein  the  saia  P.   P.   ' 

plaintiff  and  D.  D.  is  defendant,  has  failed  to  attend  (or  has  refused 
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to  he  swam  or  to  give  his  evidence  after  having  attended)  at 
the  time  and  place  required,  and  I  am  requested  to  report  tlie  fact  to 
you,  tiiat  proper  means  may  be  used  to  compel  the  said  witness  to 
attend  (or  to  he  sworn  or  to  give  his  evidence). 

J.  T.,  J.  P.  iN.  P.,  corn's  in  ch'y). 


DESCENTS  AND  DISTRIBUTIONS 

See  Advancement 
I.    Descent 

I  1.    Course  of  descents  generally 

§  2.    What  estate  may  descend 

§  3.    Descent   cannot   be  prevented   by   deed   or   contract;    may, 

by  homicide 
§  4.    How  collaterals  of  the  half  blood  inherit 
8  6.    What  shares  the  heirs  take 
§  6.    When  ancestor  or  heir  an  alien 
S  7.    Bastards,  and  children  legitimated  or  adopted 

(1)  Bastards 

(2)  Children  legitimated 

(3)  Adopted  children 

§  8.    How  after-bom  children  take 
§  9.    Descents  from  minors  in  certain  cases 
S  10.    In   diTision  of  estate,  advancements  to  be  brought   in — 
See  Advancement 

II.      DlSTEIBirriONS 

§  11.    Distribution  of  personal  estate 

S  12.    When  and  how  benefits  of  will  renounced,  and  effect  thereof 
§  14.    In  division  of  surplus,  advancements  to  be  brought  in — 
8  13.    Rights  of  husband  and  wife  barred  by  adultery,  etc. 
See  Advancements 

Descents  has  reference  to  real  estate  and  distributions  to 
personal  property. 

I.    Discounts 

§  L  CouTM  of  detoenU  ganermlly. — By  section  5264  of 
the  Code,  as  amended  by  Acts  1922 : 

"When  any  person  having  title  to  any  real  estate  of 
inheritance  shall  die  intestate,  (i.  e.,  without  a  will)  as  to 
such  estate,  it  shall  descend  and  pass  in  parcenary  (i.  e.,  part- 
nership) to  such  of  his  kindred,  male  and  female,  are  not 
alien  enemies,  in  the  following  course : 

(1)     To  his  children  and  their  descendants. 
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(2)  If  there  be  no  child,  nor  the  descendant  of  any  child 
then  to  his  or  her  father  and  mother,  or  the  survivor. 

(3)  If  there  be  no  father  nor  mother,  then  to  his  or  her 
brothers  and  sisters,  and  their  descendants. 

(4)  If  none  such,  then  the  whole  shall  go  to  the  surviv- 
ing consort  of  the  intestate. 

(5)  If  none  such  then  one  moiety  shall  go  to  the 
paternal,  the  other  to  the  maternal  kindred,  of  the  intestate, 
in  the  following  course : 

(6)  First  to  the  grandfather  and  gradmother. 

(7)  If  none  such,  then  to  the  great  grandfathers,  or  great 
grandfather,  and  great  grandmothers,  or  great  grandmother. 

(8)  If  none,  then  to  the  brothers  and  sisters  of  the  grand- 
fathers and  grandmothers,  and  their  descendants. 

(9)  And  so  on,  in  other  cases,  without  end,  passing  to 
the  nearest  lineal  ancestors,  and  the  descendants  of  such  an- 
cestors. 

(10)  If  there  be  neither  maternal  nor  paternal  kindred, 
the  whole  shall  go  to  the  kindred  of  the  husband  or  wife,  in 
the  like  course  as  if  such  husband  or  wife  had  died  entitled  to 
the  estate."  ^-i  ^j^^ 

The  law  provides  two  general  courses  of  descent,  the  first 
commencing  with  the  children  of  the  ancestor  and  their  de- 
scendants, and  ending  with  his  mother,  brothers,  and  sisters, 
and  their  descendants;  and  the  second  beginning  with  the 
grandfather,  and  ending  with  the  husband  or  wife  of  his  or 
her  kindred.  (2  Va.  Dec.  62).  If  there  be  no  husband  or 
wife,  nor  kindred  of  either,  the  estate  escheats  to  the  Com- 
monwealth and  goes  to  the  Literary  Fund  for  the  benefit  of 
the  schools  (Va.  Const.,  §§  134-5;  Code,  §  738;  and  Escheat  and 
Escheator) . 

Descent  follows  the  course  of  blood,  and  is  either  lineal, 
(or  direct),  i.  e.,  where  one  descends  directly  from  the  other, 
as,  in  case  of  father  and  son,  grandfather  and  grandson,  etc. ; 
or  collateral,  i.  e.,  where  persons  descend  from  the  same  com- 
mon ancestor,  but  not  one  from  the  other,  as,  the  relation 
between  brothers,  between  uncle  and  nephew,  between  cousins, 
etc. 

In  the  lineal  or  direct  line,  every  generation,  reckoning 
either  upwards  or  downwards,  constitutes  a  degree.  (2  M's. 
Real  Prop.,  §§  »72-6.) 
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§  2.  What  estate  may  detoend. — ^The  statute  says,  "any 
real  estate  of  inheritance,"  which  means  any  real  estate  that 
may  be  inherited  by  heirs,  and  includes  legal  or  equitable  es- 
tates, and  remainders,  reversions,  and  executory  limitations — 
see  Real  E%taJte^  sections  1  and  2 ;  Remainder;  Reversion. 

§  3.  Descent  cannot  be  prevented  by  deed  or  contract; 
may  by  homicide. — Descent  takes  place  in  every  case  where 
the  owner  of  real  estate  dies  without  a  will ;  and  hence  no  deed 
or  agreement,  in  the  ancestor's  lifetime,  by  which  one's  chil- 
dren or  other  heirs  renounce  their  right  to  inherit  their  an- 
cestor's estate,  is  binding,  unless,  indeed,  he  by  his  last  will 
sees  fit  to  hold  them  to  their  agreement  (102  Ya.  124;  105 
Va.  670). 

But  "no  person  shall  acquire  by  descent  or  distribution,  or 
by  will,  any  interest  in  the  estate  of  another  whom  he  has 
killed  in  order  to  obtain  such  interest"  (Code,  §  5274). 

§  4.  How  cdlaterak  of  the  half  blood  inherit. — Section 
5265  of  the  Code  says:  ''Collaterals  of  the  half  blood  shall 
inherit  only  half  so  much  as  those  of  the  whole  blood ;  but  if 
all  the  collaterals  be  of  the  half  blood,  the  ascending  kindred, 
if  any,  shall  have  double  portions,"  i.  e.,  the  same  as  coUaterals 
of  the  whole  blood  in  the  same  degree,  or  twice  as  much  as 
the  collaterals  of  the  half  blood. 

Persons  related  in  the  lineal  or  direct  line,  as,  father  or 
mother  and  son  or  daughter,  can  never  be  of  the  half  blood 
to  each  other,  there  being  no  such  thing  as  half  son  or  a  half 
grandson,  etc.  Half  bloods  are  always  collaterals,  as  half 
brothers  or  sisters,  half  uncles  or  nephews,  etc.,  they  having 
but  one  ancestor  in  the  same  degree  in  common,  as  where  they 
have  separate  fathers  or  mothers,  the  other  parent  being  com- 
mon to  both.  (2  M's  Real  Prop.,  §  996.)  See  notes  after 
statute  in  section  1,  above. 

§  5.  What  shares  the  heirs  take. — By  section  5266  of  the 
Code:  '^When  the  children  of  the  intestate  (the  deceased),  or 
his  mother,  brothers,  and  sisters,  or  his  grandmother,  uncles, 
and  aunts,  or  any  of  his  female  ancestors  living,  with  the  chil- 
dren of  his  deceased  lineal  ancestors,  male  or  female,  in  the 
fi>ame  degree,  come  into  the  partition,  they  take  per  capita  or 
by  persons;  and  where,  a  part  of  them  being  dead  and  a  part 
living,  the  issue  of  those  dead  have  right  to  partition,  such 
issue  shall  take  per  stirpes  or  by  stocks,  that  is  to  say,  the 
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shares  of  their  deceased  parents;  but  whenever  those  entitled 
to  partition  are  all  in  the  same  degree  of  kindred  to  the  in- 
testate (the  deceased),  they  shall  take  per  capita  or  by  per- 
sons."   See  notes  after  statute,  in  section  1,  above. 

That  is,  if  the  heirs  are  all  in  the  same  degree  of  relation- 
ship to  the  ancestor,  they  take  per  capita  or  by  persons  (i. 
e.,  equally) ;  if  in  unequal  degree,  the  nearest  take  per  capita 
and  the  more  remote  per  stirpes  or  by  stocks  (i.  e.,  the  shares 
of  their  deceased  ancestors,  being  in  the  degree  of  the  nearest 
(6  Rand.  355;  27  Grat.  326). 

§  C  Wlieo  ancestor  or  hour  on  oBon. — It  is  no  t^ar  to 
descent  that  the  ancestor  (whether  living  or  dead),  through 
whom  one  derives  his  descent  from  the  deceased,  is  or  has  been 
an  alien,  or  foreigner  (Code,  §  5267)  ;  and  by  section  66  of  the 
Code :  ^^Any  alien,  not  an  enemy,  may  acquire  by  purchase  or 
descent  and  hold  real  estate  in  this  State;  and  the  same  shall 
be  transmitted  in  the  same  manner  as  real  estate  held  by  citi- 
zens."   See  Aliens. 

(1)  Bastards. — '^Bastards  shall  be  capable  of  inheriting 
and  transmitting  inheritance  on  the  part  of  their  mother  as 
if  lawfully  begotten,"  and  so  also  children  of  former  slaves  in 
certain  cases  (Code,  §  5268). 

Under  this  statute,  the  mother  is  the  only  parent  recog- 
nized by  the  law,  but  she  is  as  fully  recognized  as  if  the  bas- 
tard were  legitimate.  He  may  not  only  inherit  from  and 
transmit  inheritance  to,  his  mother,  but  may  do  the  same  from 
or  to  any  person  related  to  him  on  the  part  of  the  mother,  as 
if  he  were  lawfully  begotten.  Hence  he  is  in  law  the  brother 
of  any  other  son  of  the  mother,  whether  bastard  or  legitimate, 
by  the  same  or  another  father;  but  since  his  father  is  in  law 
unknown,  he  must  necessarily  be  regarded  as  of  the  half  blood 
only  to  other  children  of  his  mother,  though  in  fact  all  have 
the  same  father,  so  that  a  bastard,  in  respect  to  collaterals,  is 
always  a  half  blood,  and  so  takes  only  a  half  portion ;  and  also 
all  his  collateral  relatives  (on  the  part  of  the  mother)  are 
related  to  him  in  the  half  blood.     (2  M's  Real  Prop.,  §  997.) 

(2)  Children  legitimated. — By  section  5269  of  the  Code: 
''If  a  man,  having  had  a  child  or  children  by  a  woman,  shall 
afterwards  intermarry  with  her,  such  child  or  children,  or 
their  descendants,  if  recognized  by  him  before  or  after  the 
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marriage,  shall  be  deemed  legitimate."    See  Parent  and  ChUd^ 
section  1. 

It  is  not  material  whether  the  child  be  living  or  dead  at 
the  time  of  the  marriage  or  of  the  acknowledgment — at  least 
if  the  dead  child  has  left  descendants.  Thus,  a  bastard,  who 
died  before  the  marriage  of  the  parents,  leaving  a  legitimate 
child,  is  legitimated  upon  the  marriage  of  the  parents  and  his 
recognition  by  the  father,  so  that  his  child  takes  as  heir  to 
the  father  (2Grat.  203). 

By  section  5270  of  the  Code:  '^The  issue  of  marriages 
deemed  null  in  law,  or  dissolved  by  a  court,  shall  nevertheless 
be  legitimate.''   See  Marriage^  section  2,  and  Divorce^  section  3. 

Thus,  the  issue  of  a  biganous  marriage,  though  absolutely 
void,  are  nevertheless  legitimate,  and  therefore  may  inherit 
from  their  father  as  well  as  their  mother  (5  Call,  143;  90  Va. 
390).     (2  M's  Beal  Prop.,  §  998.) 

(3)  Adopted  children, — A  minor  (but  no  longer  an 
adult)  may  be  adopted  by  simple  court  proceedings — see 
Adoption.  By  such  adoption,  the  natural  parents  are  di- 
vested of  all  legal  rights  and  obligations  in  respect  to  the  child 
and  the  child  shall  be  free  from  all  legal  obligations  of  obedi- 
ence and  maintenance  in  respect  to  them;  such  child  shall  be, 
to  all  intents  and  purposes,  the  child  and  heir  at  law  of  the 
person  so  adopting  him  or  her,  entitled  to  all  the  rights  and 
subject  to  all  the  obligations  of  a  child  of  such  person  begotten 
in  lawful  wedlock;  but  on  the  decease  of  such  person  and  the 
subsequent  decease  of  such  adopted  child  without  issue,  the 
property  of  such  adopting  parent  still  undisposed  of  shall 
descend  to  his  or  her  next  of  kin  and  not  to  the  next  of  kin  of 
such  adopted  child.  (Code,  §  5333,  as  amended  by  Acts  1^22.) 
p.  514.) 

This  statute  leaves  it  doubtful  whether  such  adopted  child 
can  also  inherit  from  the  collateral  relatives  of  the  adopting 
parent,  and  whether  he  can  transmit  inheritance  either  to  the 
adopting  parent  himself  or  to  the  latter's  collateral  relatives 
or  lineal  descendants.     (2  M's  Real  Prop.,  g  999.) 

§  8.  How  aft«r«bom  childrQii  lake. — By  section  5271 
of  the  Code:  ^^Any  person  in  ventre  9a  mere  (in  the  mother's 
womb),  who  may  be  bom  in  10  month's  after  the  death  of  the 
intestate  (the  testator  without  will)  shall  be  capable  of  taking 
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by  inheritance  in  the  same  manner  as  if  he  were  in  being  at 
the  time  of  such  death/' 

§  §•  Descenla  from  niiiors  in  certain  cmam^ — By  sec- 
tion 5272  of  the  Code :  ^^If  an  infant  (i.  e.,  a  minor)  die  without 
issue,  having  title  to  real  estate  derived  by  gift,  devise,  or 
descent  from  one  of  his  parents,  the  whole  of  it  shall  descend 
and  pass  to  his  kindred  on  the  side  of  that  parent  from  whom 
it  was  so  derived,  if  any  such  kindred  be  living  at  the  death  of 
the  infant.  If  there  be  none  such,  then  it  shall  descend  and 
pass  to  his  kindred  on  the  side  of  the  other  parent." 

In  order  for  this  statute  to  apply,  (1)  the  minor  must  have 
derived  the  property  from  one  of  his  parents — ^from  a  grand- 
father or  grandmother,  etc.,  is  not  sufficient;  (2)  he  must  have 
derived  it  by  gift,  will  or  descent — ^not  by  purchase  or  with 
consideration;  (3)  the  property  must  have  been  derived  from 
the  parent  directly,  and  not  indirectly,  as  through  a  brother, 
etc.;  (4)  the  minor  must  have  remained  so  up  to  death;  (5) 
the  land  is  to  go  to  the  minor's  kindred,  not  to  the  kindred  of 
the  parent  (except  individually).  So,  where  a  minor  dies 
without  issue  and  with  brothers  and  sisters,  of  whom  some 
are  of  the  whole  blood  to  him  (having  the  same  father  and 
mother),  while  some  are  of  the  half  blood  only  (having  only 
one  conmion  parent — the  one  from  whom  the  minor  has  derived 
the  land  by  gift,  will,  or  descent), — while  all  these  brothers 
and  sisters  are  equally  related  to  the  common  parent,  and 
would  take  equally  as  heirs  of  the  parent,  they  do  not,  it  would 
seem,  says  Prof.  Raleigh  C.  Minor,  take  equally  as  the  heirs 
of  the  minor,  but  the  half  blood  will  take  only  half  shares. 
(2  M's  Real  Prop.,  §994.) 

§  10*  In  division  of  estate,  advancements  to  be  inronglit 
im — See  Advancements. 

II.    Distributions 

§  11.  Distribution  of  personal  estate. — By  section  3273 
of  the  Code:  ^'When  any  person  shall  die  intestate  (i.  e., 
without  will)  as  to  his  personal  estate  or  any  part  thereof, 
the  surplus  (subject  to  the  provisions  of  chapter  274)  after 
payment  of  funeral  expenses,  charges  of  administration  and 
debts,  shall  pass  and  be  distributed  to  and  among  the  same 
persons,  and  in  the  same  proportions,  to  whom,  and  in  which 
real  estate  is  directed  to  descend,  (see  section  1,  4  to  8,  11, 
above),  except  as  follows: 
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(1)  Of  infants  or  minors. — The  personal  estate  of  an 
infant  (minor)  shall  be  distributed  as  if  he  were  an  adult; 

(2)  Of  married  persons.^— It  the  intestate  (one  dying 
without  will)  was  married,  the  surviving  husband  or  wife  shall 
be  entitled  to  one-third  of  such  surplus,  if  the  intestate  left 
surviving  issue  of  the  marriage  which  was  dissolved  by  the 
death  of  the  intestate,  or  of  a  former  marriage ;  but  if  no  such 
issue  survive,  the  surviving  husband  or  wife  shall  be  entitled 
to  the  whole  of  such  surplus." 

And  if  there  be  no  other  distributee,  the  surplus  goes  to 
the  Commonwealth,  into  the  Literary  Fund,  for  the  benefit 
of  the  schools  (Code,  §§  5275,  738;  Va.  Const.,  §§  134-5).  See 
Escheat  and  Escheator, 

Homicide  bars  distributee — see  section  3,  above. 

§  12  When  and  how  benefits  of  will  renounced,  end 
effect  thereof. — By  section  5276  of  the  Code,  as  amended  by 
Acts  1922:  ^'When  any  provision  for  a  husband  or  a  wife  is 
made  in  the  consort's  will,  the  survivor  may,  within  one  year 
from  the  time  of  the  admission  of  the  will  to  probate,  re- 
nounce such  provision.  Such  renunciation  shall  be  made  either 
in  person  before  the  court  in  which  the  will  is  recorded,  or 
by  writing  recorded  in  such  court,  or  the  clerk's  office  thereof, 
upon  such  acknowledgment  or  proof  as  would  authorize  a 
writing  to  be  admitted  to  record  under  chapter  211  (as  to 
"Record  of  Deeds  and  other  Writings").  If  such  renun- 
ciation be  made,  or  if  no  provision  for  the  surviving  husband 
or  wife  be  made  in  the  will  of  the  decedent,  the  surviving 
consort  shall,  if  the  decedent  left  surviving  issue  of  the  mar- 
riage which  was  dissolved  by  the  death  of  the  consort  or 
surviving  issue  of  a  former  marriage,  have  one-third  of  the 
surplus  of  the  decedent's  personal  estate  mentioned  in  sec- 
tion 5273  (see  section  1,  above)  ;  or  if  no  such  issue  survive,  the 
surviving  consort  shall  have  one-half  of  the  aforesaid  surplus; 
otherwise,  the  surviving  consort  shall  have  no  more  of  the 
said  surplus  than  is  given  him  or  her  by  the  will." 

^Trovided,  however,  that  if  any  such  will  is  of  a  doubt- 
ful import  as  to  the  amount  or  value  of  the  property  the  hus- 
band or  wife  of  such  consort  is  to  receive  thereby  or  there- 
under and  a  suit  in  equity  is  pending  wherein  the  said  will 
will  be  construed  in  such  respect,  the  court  in  which  said  suit 
is  pending  shall,  within  said  year,  on  the  application  of  such 
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surviving  husband  or  wife,  if  he  or  she,  as  the  case  may  be, 
so  desire,  enter  an  order  extending  the  time  within  which 
such  survivor  is  to  make  such  renunciation  for  such  addi- 
tional period  beyond  such  year  as  will  allow  said  survivor  a 
reasonable  time,  not  exceeding  six  months,  for  making  such 
renunciation  after  a  final  order  shall  have  been  entered  in  said 
suit  construing  such  will  in  such  respect,  either  oj  a  trial 
court  or  any  appellate  court  to  which  it  may  be  appealed; 
and  provided  further,  that  such  survivor  may,  within  said 
year,  have  the  right  to  institute  and  maintain  any  such  suit 
for  the  proper  construction  of  said  will  in  such  respect." 

This  statute  applies  to  personal  estate  only.  For  re- 
nunciation of  will,  in  case  of  real  estate,  see  Dower^  section 
5,  (2),  (c). 

§  IS.  Rifbts  of  liasbaad  aadl  wife  barredl  hj  adaltery. — 
By  section  5277  of  the  Code:  The  provisions  of  section  5273 
and  5276  (see  section  11  and  12,  above)  are  subject  to  the 
qualification  that  if  either  husband  or  wife  leave  the  other 
and  live  in  adultery,  he  or  she  shall  have  no  part  of  the  per- 
sonal estate  as  to  which  the  other  consort  dies  intestate  (without 
will),  unless  before  such  death  they  were  reconciled  and  live 
together." 

By  section  5140:  ^^If  the  husband  wilfully  deserts  or 
abandons  his  wife,  and  such  desertion  or  abandonment 
continues  until  her  death,  he  shall  be  barred  of  all  interest  in 
her  estate  as  tenant  by  the  curtesy,  distributee,  or  otherwise." 

Dower  is  also  barred  by  the  wife's  adultery — see  Dower^ 
section  5,  (2),  (a).  But  curtesy  is  not  barred  by  the  hus- 
band's adultery,  nor  is  any  interest  of  the  wife's  forfeited 
by  her  desertion,  save  the  marriage  tie  itself,  as  in  the  case 
of  the  husband,  who  is  also  punished  therefor — see  Married 
Woman^B  Property  and  Other  Rights^  section  7,  and  Desertion 
and  NanrSupport. 

§  14.    In  dnrision  of  sarpiua,  advanoemieiita  to  be  brooi^t 
— See  Advertisements. 
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DESERTION  AND  NON-SUPPORT 

(Acts  1922,  p.  — ,  amending  Acts  1918,  p.  759,  and  in 
lieu  of  Code,  §§1936-9.) 

§  L  Pmrnlimeiit  for  dasertioa  or  non-support  of  wife 
or  child. — "Any  husband  who  shall,  without  just  cause,  desert 
or  wilfully  neglect  or  refuse  or  fail  to  provide  for  the  support 
and  maintenance  of  his  wife,  and  any  parent  who  shall  desert 
or  wilfully  neglect  or  refuse  or  fail  to  provide  for  the  support 
and  maintenance  of  his  or  her  male  child  under  the  age  of 
sixteen  years,  female  child  under  the  age  of  seventeen  years, 
or  child  of  either  sex  of  whatever  age  who  is  crippled  or 
otherwise  incapacitated  for  earning  a  living,  (such  wife, 
child  or  children  being  then  and  there  in  destitute  or  necessitous 
circumstances),  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof,  shall  be  punished  by  a  fine  of  not  exceed- 
ing $500,  or  in  the  case  of  a  husband  or  father,  be  sen- 
tenced to  the  State  convict  road  force  at  hard  labor  for  a 
period  of  not  less  than  90  days  nor  more  than  12  months,  or 
both;  or  in  lieu  of  such  fine  being  imposed,  he  or  she  may  be 
required  to  suffer  a  forfeiture  of  an  amount  not  exceed- 
ing the  sum  of  $500  and  said  fine  or  forfeiture  may  be 
directed  by  the  court  to  be  paid  in  whole  or  in  part  to  the  wife 
or  to  the  guardian,  curator,  custodian  or  trustee  of  the  said 
minor  child  or  children,  or  to  some  discreet  person  or  re- 
sponsible organization  designated  by  the  co\irt  to  receive  the 
same. 

^^In  the  event  that  the  cities  or  counties  of  this  State  or 
any  of  them  shall  establish  workhouses,  city  farms,  or  work 
squads  on  which  prisoners  are  put  to  work,  persons  con* 
victed  of  non-support  under  the  provisions  of  this  act  may  be 
conmiitted  to  said  farms,  workhouses  or  work  squads,  in- 
stead of  the  convict  road  force.  Persons  sentenced  to  the 
State  convict  road  force  or  to  a  workhouse  or  city  farm,  un- 
der the  provisions  of  this  act,  shall,  when  released  therefrom 
be  returned  to  the  court  or  justice  having  exercised  origiiial 
jurisdiction  in  the  case  and  by  said  court  or  justice  be  placed 
on  probation  upon  the  terms  and  conditions  and  in  the  man- 
ner hereinafter  prescribed  for  the  probation  of  original  of- 
fenders. 

^^It  shall  be  the  duty  of  the  board  of  supervisors  of  the 
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county,  or  of  the  council  or  other  governing  body  of  the 
city  within  the  boundaries  of  which  any  work  is  performed 
under  the  provisions  of  this  act  to  allow  and  order  payment, 
at  the  end  of  each  calendar  month,  out  of  the  current  funds 
of  said  county  or  city,  to  the  court  which  originally  sen- 
tenced such  prisoner  for  the  support  of  the  wife  of  such  pris- 
oner a  sum  not  less  than  50  cents  nor  more  than  $1  for  each 
day's  work  performed  by  such  prisoner,  and  25  cents  per  day 
additional  for  each  child  coming  within  the  provisions  of  this 
act,  but  in  no  event  shall  the  amount  paid  to  such  wife  and 
children  exceed  $1.75  per  day.  In  the  event  that  no  wife  is 
included  in  the  order  of  support,  payments  hereunder  for  the 
support  of  a  child  or  children  of  such  prisoner  shall  be  made  to 
the  said  court  at  the  rate  of  not  less  than  50  cents  nor  more 
than  $1  for  the  first  child  and  25  cents  for  each  additional 
child,  provided  that  the  total  amount  so  paid  shall  not  exceed 
$1.75  per  day. 

"If,  however,  such  prisoner  shall  be  employed  on  the  State 
convict  road  force  or  other  public  work  of  the  State,  the 
sum  or  sums  provided  for  above  shall  be  paid  by  the  State 
Highway  Commissioner  out  of  the  funds  provided  for  the 
construction  and  maintenance  of  the  public  roads  or  other 
public  work,  as  the  case  may  be."     (Acts  1922,  p.  — ,  §  1.) 

§  2.  How  prooeedinga  institiited  and  concfaided. — "Pro- 
ceedings under  this  act  may  be  instituted  upon  petition  veri- 
fied by  oath  or  affirmation,  filed  by  the  wife  or  child,  or  by 
any  probation  officer  upon  information  received,  or  by  any 
other  person  having  knowledge  of  the  facts,  which  said  peti- 
tion shall  set  forth  the  facts  and  circumstances  of  the  case. 
Upon  the  filing  of  said  petition  the  court  or  the  judge  there- 
of in  vacation  may  cause  an  investigation  of  said  case  to 
be  made  by  a  probation  officer  or  other  person  designated 
for  that  purpose,  who  shall  report  thereon  to  the  court,  and 
the  court  may,  after  considering  said  report  and  hearing  the 
complainant,  in  its  discretion  dismiss  said  petition  or  cause 
the  husband  or  father  as  the  case  may  be,  to  be  brought  be- 
fore it  by  summons  or  warrant  issued  by  said  court,  and  the 
court  shall  thereupon  proceed  to  hear  and  determine  said 
case  on  its  merits.  Or  if  no  such  investigation  be  ordered  by 
the  court,  it  shall  forthwith  issue  its  summons  or  warrant 
against  the  husband  or  father,  and  upon  the  execution  thereof 
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shall  proceed  as  above.  If  the  person  summoned  as  herein 
provided  fails,  without  reasonable  cause,  to  appear  as  therein 
directed,  he  may  be  proceeded  against  as  for  contempt  of 
court,  and  the  court  may  proceed  with  the  trial  of  the  case 
in  his  absence  and  render  such  judgment  as  to  it  may  seem 
right  and  proper,  or  it  may  continue  the  case  to  some  future 
date,  provided  that  if  the  trial  be  proceeded  with  in  the  ab- 
sence of  the  defendant  and  judgment  of  conviction  be  entered 
against  him,  he  may,  witUn  30  days  after  such  judgment 
of  conviction  is  rendered  make  application  to  the  court  to  have 
said  case  re-opened,  and  after  due  notice  to  the  original  com- 
plainant, for  good  cause,  the  court  may  re-open  said  case 
and  enter  such  judgment  or  order  as  may  be  right  and  prop- 
er. Except  as  hereinafter  provided,  no  warrant  of  arrest 
shall  issue  against  any  person  coming  within  the  terms  of  this 
act,  but  all  proceedings  shall  be  instituted  upon  petition  as 
aforesaid.  Provided,  however,  that  upon  affidavit  of  the  wife 
or  other  person  that  there  is  reasonable  cause  to  believe  that 
the  husband  or  father  is  about  to  leave  the  jurisdiction  of  the 
court  with  intent  to  desert  said  wife,  child  or  children,  any 
justice  of  the  peace  of  said  city  or  county,  may  issue  his 
warrant  for  such  person  returnable  before  such  court. 

"It  shall  be  the  duty  of  the  chief  of  police,  sherifT,  or 
probation  officer  in  any  city,  town  or  county  of  tliis  State 
when,  in  his  opinion,  a  person  in  his  jurisdiction  is  guilty  of 
failure  to  support  his  family,  to  bring  such  person  before  the 
court."     (Id.,  §  2.) 

§  3.  Jarisdictioa;  appeal — "Proceedings  under  this  act 
shall  be  had  in  the  circuit  court  of  the  counties,  and  before 
the  police  justices  or  corporation  court  of  the  cities ;  provided, 
however,  that  in  cities  and  counties  where  such  court  shall 
be  established,  the  juvenile  and  domestic  relations  court  shall 
have  exclusive  original  jurisdiction  in  all  cases  arising  under 
this  act.  The  person  accused  shall  have  the  same  right  of 
appeal  as  provided  by  law  in  other  similar  cases;  provided, 
however,  that  any  order  of  court  requiring  support  of  wife 
or  children  shall  remain  in  full  force  and  effect  until  re- 
versed or  modified  by  judgment  of  a  superior  court,  and  in 
such  interim,  said  order  shall  be  enforcible  by  the  court  en- 
tering same,  and  said  court  may  punish  for  violation  of  such 
order  as  for  contempt.    After  a  judgment  of  conviction  and 
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entry  of  order  of  support  from  which  no  appeal  is  taken  the 
hearing  in  the  appellate  court  on  an  appeal  from  any  sub- 
sequent order,  modification  or  amendment  shall  be  restricted 
to  the  particular  matter  or  order  appealed  from.  The  jus- 
tice and  the  ministerial  officers  acting  under  this  act  shall  be 
entitled  to  the  same  fees  as  are  now  or  shall  hereafter  be 
allowed  in  misdemeanor  cases.*^    (Id.,  §  8.) 

8  4.  Temporary  orders  for  sopport.^ — At  any  time  be- 
fore the  trial,  upon  motion  of  the  complainant,  with  notice 
to  the  defendant,  the  court  may  enter  such  temporary  order 
as  may  seem  just,  providing  for  the  support  of  the  neglected 
wife  or  children,  or  both,  pendente  lite^  and  may  punish  for 
violation  of  such  order  as  for  contempt.     (Id.,  §  4.) 

8  5.  Periodieal  payments;  recognimice;  change  of 
order;  non-reaideiioe  of  dependant;  aospenaion  of  sentence; 
new  offenses^ — ^''Before  the  trial,  with  the  consent  of  the  de- 
fendant, or  at  the  trial  on  entry  of  a  plea  of  guilty,  or  after 
conviction,  instead  of  imposing  the  penalties  hereinbefore  pro- 
vided, or  in  addition  thereto,  the  judge  or  justice,  in  his 
discretion,  having  regard  to  the  circumstances  of  the  case  and 
to  the  financial  ability  or  earning  capacity  of  the  defendant, 
shall  have  the  power  to  make  an  order,  directing  the  defendant 
to  pay  a  certain  sum  or  a  certain  percentage  of  his  eamin<]rs 
periodically,  either  directly  or  through  the  court  or  a  proba- 
tion officer,  to  the  wife  or  to  the  guardian,  curator  or  custodian 
of  the  said  minor  child  or  children,  or  to  an  organization  or 
individual  designated  by  the  court  as  trustee,  and  to  suspend 
sentence  and  release  the  defendant  from  custody  on  proba- 
tion, upon  his  or  her  entering  into  a  recognizance  with  or 
without  surety,  in  such  sum  as  the  court  may  order  and  ap- 
prove. The  condition  of  the  recognizance  shall  be  such  that 
if  the  defendant  shall  make  his  or  her  personal  appearance 
in  court  upon  such  date  as  may  be  specified  by  the  court, 
or  whenever,  in  the  meantime,  he  or  she  may  be  ordered  so  to 
do,  and  shall  further  comply  with  the  terms  of  such  order, 
or  any  subsequent  modification  or  amendment  thereof,  then 
such  recognizance  shall  be  void,  otherwise  in  full  force  and 
effect.  Any  order  of  support  or  amendment  thereof  entered 
under  the  provisions  of  this  act  shall  remain  in  full  force  and 
effect  until  annulled  by  the  court  of  original  jurisdiction,  or 
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the  court  to  which  an  appeal  may  be  taken,  provided,  how- 
ever,  that  such  order  of  support  or  terms  of  probation  shall 
be  subject  to  change  or  modification  by  the  court  from  time 
to  time  as  circumstances  may  require,  but  no  such  change  or 
modification  shall  effect  or  relieve  the  surety  of  his  obligation 
under  such  recognizance,  provided  notice  thereof  be  forthwith 
given  to  such  surety. 

'^Whenever  the  accused  is  outside  the  territorial  jurisdic- 
tion of  the  court,  instead  of  requiring  his  or  her  arrest  and 
personal  appearance  before  the  court,  the  court  may  allow  the 
accused  to  accept  service  of  the  process  or  warrant  and  enter 
a  written  plea  of  guilty.  The  court  may  thereupon  proceed 
as  if  the  accused  were  present  and  enter  such  order  of  support 
as  may  be  just  and  proper,  requiring  the  accused  to  enter  into 
the  recognizance  hereinbefore  mentioned.  For  the  purposes 
of  this  act  the  court  may  authorize  the  entering  into  of  such 
recognizance  outside  the  territorial  jurisdiction  of  the  court 
before  such  official  of  the  place  where  the  accused  or  his  surety 
may  be  and  under  such  conditions  and  subject  to  such  stipula- 
tions and  requirements  as  the  court  may  direct  and  approve. 
The  provisions  of  this  act  as  to  the  entering  into  of  recog- 
nizances outside  the  territorial  jurisdiction  of  the  court  shall 
likewise  apply  to  any  renewal  of  any  recognizance  heretofore 
or  hereafter  entered  into  in  any  desertion  and  non-support 
case. 

[This  act  provides  that  in  cities  of  40,000  or  more  popu- 
lation, the  court  may  charge  the  defendant  a  certain  per  cent- 
age  for  collection.] 

^^The  authority  of  the  court  to  suspend  sentences  here- 
under may  be  exercised  at  any  time  after  conviction  and  before 
the  completion  of  the  sentence,  and  as  often  as  the  court  may 
deem  advisable  and  to  the  best  interests  of  the  parties,  provided 
that  such  period  or  periods  of  time  as  may  be  actually  served 
by  the  defendant  either  on  the  roads  or  while  in  jail  awaiting 
transfer  to  the  roads,  shall  be  allowed  against  and  deducted 
from  the  original  sentence. 

^^Any  person  sentenced  hereunder  who,  after  the  com- 
pletion of  such  sentence,  shall  continue  in  his  failure,  without 
just  cause,  adequately  to  support  his  wife  or  children,  as  the 
case  may  be,  may  again  be  sentenced,  as  for  a  new  offense,  in 
the  same  manner  and  under  like  conditions  as  herein  provided^ 


6S0  DESESnON    AND   NON-BUPFOBT 

and  80  on  from  time  to  time,  as  often  as  such  failure  or  failures 
shall  occur."     (Id.,  §  5.) 

§  C  ViohluHi  of  orders;  oztaosioii  or  rcnowml  of  pro- 
Iwlioii;  forfeitare  of  rccogniwinco. — "If  at  any  time  the  court 
may  be  satisfied  by  information  and  due  proof  that  the  de- 
fendant has  violated  the  terms  of  such  order,  it  may  forthwith 
proceed  with  the  trial  of  the  defendant  under  the  original 
charge,  or  sentence  him  or  her,  under  the  original  conviction, 
or  annul  suspension  of  sentence,  and  enforce  such  sentence, 
or  in  its  discretion  may  extend  or  renew  the  term  of  probation, 
as  the  case  may  be.  Upon  due  proof  that  the  terms  of  said 
order  have  been  violated,  the  court  shall  in  any  event  have 
the  power  to  declare  the  recognisance  forfeited,  the  sum  or 
sums  thereon  to  be  paid  in  the  discretion  of  the  court,  in 
whole  or  in  part  to  the  defendant's  wife,  or  the  guardian, 
curator,  custodian  or  trustee  of  the  said  minor  child  or  chil- 
dren, or  to  an  organization  or  individual  designated  by  the 
court  to  receive  the  same."     (Id.,  §  6.) 

§  7.  Proof. — "Proof  of  desertion  or  of  neglect  of  wife, 
child  or  children  by  any  person  shall  be  prima  facie  evidence 
that  such  desertion  or  neglect  is  wilful;  and  proof  that  a 
person  has  left  his  wife,  or  his  or  her  child  or  children  in 
destitute  or  necessitous  circumstances,  or  has  contributed  noth- 
ing to  their  support  for  a  period  of  30  days  prior  or  subsequent 
either  or  both  to  his  departure,  shall  constitute  prima  facie 
evidence  of  an  intention  to  abandon  the  said  family.  In  every 
prosecution  under  this  act  both  husband  and  wife  shall  be 
competent  witnesses  to  testify  against  each  other  in  all  relevant 
matters,  including  the  facts  of  such  marriage;  provided  that 
neither  shall  be  compelled  to  give  evidence  incriminating  him- 
self or  herself."     (Id.,  §  7.) 

§  8.  Venue  of  offense;  extracElion^ — "Any  offense  under 
this  act  shall  be  held  to  have  been  committed  in  any  county 
or  city  in  which  such  wife,  child  or  children  may  be  at  the 
time  of  desertion,  or  in  which  such  children  may  be  or  remain, 
with  the  knowledge  and  acquiescence  of  the  accused,  in  desti- 
tute or  necessitous  condition,  or  where  the  accused  shall  be 
found  in  this  State.  Whe^^ever  the  judge  or  juf^ice  wthin 
whose  jurisdict' '>n  such  offei^se  is  alleged  to  have  been  com- 
mitted shall,  after  an  investigation  of  the  fact  and  circi^m- 
stances  thereof,  certify  that  in  his  opinion  the  charge  is  well 
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fojnded  and  the  case  a  proper  one  for  extradition,  or  in  any 
ease  if  the  cost  of  extradition  \9.  borne  by  the  parties  interested 
in  the  case,  the  person  charged  with  having  left  the  State  with 
the  intention  of  evading  the  terms  of  his  or  her  probation  or 
of  abandoning  or  deserting  his  wife,  or  his  or  her  chill  or 
children,  or  failing  to  support  them,  shall  be  apprehended  and 
brought  back  to  the  county  or  city  having  jurisdiction  of  the 
case  in  accordance  with  the  law  providing  for  the  apprehen- 
sion and  return  to  the  State  of  fugitives  from  justice,  and  upon 
conviction  punished  as  hereinabove  provided."     (Id.,  §  8.) 

§  9.  Probation  officers;  appointment. — "For  the  purpose 
of  more  fully  carrying  into  effect  the  provisions  of  this  act, 
probation  officers  may  be  appointed  as  provided  by  chapter  350 
of  the  Acts  of  General  Assembly  of  Virginia  of  1918,  or  as  may 
be  hereafter  provided  by  law."  (Id.,  §  9.)  See  Probation 
Officers, 

§  10.  Duties  of  probation  officers^ — "The  said  probation 
officers  shall  ascertain  the  name  and  address  and  such  facts  in 
relation  to  the  antecedent  history  and  environment  of  the  per- 
son or  persons  committed  to  his  charge  as  may  enable  him  to 
determine  what  corrective  measures  will  be  proper  in  the  case, 
and  shall  exercise  constant  supervision  over  the  conduct  of 
such  person  or  persons,  and  his  or  her  family  and  make  report 
to  the  judge  or  justice  whenever  he  shall  deem  necessary  to  be 
required  so  to  do,  and  he  shall  use  every  effort  to  encourage 
and  stimulate  such  person  to  reformation  and  to  effect  a 
reconciliation  between  the  estranged  couples.  Whenever  said 
chief  of  police,  sheriff  or  probation  officer  shall  become  satis- 
fied that  such  person  is  violating  the  directions,  rules  or  regu- 
lations given  or  prescribed  by  the  judge  or  justice,  as  the  case 
may  be,  for  his  or  her  conduct,  the  said  chief  of  police,  sheriff 
or  probation  officer  shall  have  authority  to  arrest  such  person 
after  a  proper  capias  or  warrant  has  been  issued  for  such  per- 
son and  forthwith  carry  him  before  the  court  or  justice,  be- 
fore  whom  he  or  she  was  first  brought,  and  said  court  or  jus- 
tice  may  thereupon  proceed  as  hereinbefore  provided."  (Id., 
§10.) 
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DETINUE 

(See  ^^Burks'  Pleading  ft  Practice^'  (new  ad.),  same  title.) 

See  Justice  of  the  Peace^  div.  I.,  section  3,  (1)  and  (2). 

§  1.    Definition 

§  2.    Wtiat  neoessary  to  support   detlnoe 

§  3.    Plaintiff    may    take    property   upon    ikying    bond;    retaken 

by  defendant  upon  his  glTlng  bond 
I  4.    Forms  under  "Detinue" 

§  L  Pfifinitioiio— Detinue  is  the  form  of  an  action  to  re- 
cover specific  personal  property  unlawfully  withheld 
(whether  originally  taken  lawfully  or  unlawfully),  together 
with  damages  for  the  detention;  or  if  the  specific  property 
is  not  to  be  had,  then  the  value  thereof,  with  damages.  (4 
Min.  Inst.  537-9.) 

§  2.  What  neoeasary  to  aiqiport  detinue* — It  is  nec- 
essary to  support  an  action  of  detinue,  (1)  that  the  plaintiff 
should  have  an  absolute  or  special  property  in  what  he  seeks 
to  recover;  (2)  he  should  have  the  right  to  the  immediate 
possession  of  it  at  the  time  the  warrant  was  brought;  and 
(3)  the  defendant  must  have  had  possession  of  the  property 
some  time  before  the  action  was  brought,  though  it  matters 
nothing  that  he  has  it  not  at  the  bringing  of  the  action,  or 
has  improperlv  parted  with  it  prior  or  subsequent  thereto. 
(4  Min.  Inst.  539-41.) 

§  S.  Plaintiff  may  take  property  upon  giving  bond; 
retaken  by  defendant  upon  his  giving  Inmd.  See  Justice  of 
the  Peace  div.  I.,  section  3,  (2). 

§  4  Forma  under  'i>etinne.'' — [See  nos.  5  to  9,  under 
Juistice  of  the  Peace^  div.  1.,  8ection  4. 


DISTURBING  WORSHIP,  SCHOOLS  AND 
LITERARY  SOCIETIES 

§  1.  Disturbance  of  religious  worship  a  miademeanor 

S  2.  Disturbance  of  schools  and  literary  societies 

§  3.  Appointment  of  police  for  religious  meetings 

§  4.  Form  of  "description"  in  warrant  or  indictment 
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§  1.    Duturbance  of  religioiu  worship  a  mbdemeanor^ — 

By  section  4576  of  the  Code:  "If  any  person  wilfully  in- 
terrupt or  disturb  any  assembly  met  for  the  worship  of  God, 
or  being  intoxicated,  disturb  the  same,  whether  wilfully  or 
not,  he  shall  be  guilty  of  a  misdemeanor  (punishable  by  a 
fine  not  over  $500,  or  jail  not  over  12  months,  or  both — Code, 
§  4782) ,  and  any  justice  or  other  conservator  of  the  peace  may 
put  him  under  restraint  during  religious  worship,  and  require 
him  to  enter  into  a  recognizance  for  his  good  behavior  for  a 
period  not  exceeding  twelve  months." 

At  common  law,  to  disturb  a  congregation  assembled  for 
religious  worship,  or  for  any  other  lawful  purpose,  endangers 
a  breach  of  the  public  peace,  and  is  therefore  an  indictable 
misdemeanor.  Under  the  statute,  the  means  whereby  the  dis- 
turbance is  effected  need  not  be  alleged.  If  the  assembly  be 
met  for  religious  worship,  as  a  camp-meeting,  and  the  dis- 
turbance occurs  at  night,  after  the  services  are  closed  for 
the  day  and  the  congregation  have  retired  to  rest,  the  offense, 
nevertheless,  falls  within  the  statute.  (H's  6.  &  M.,  p.  395; 
3  Grat.  624.) 

§  2.  Disturbaiice  of  schools  and  literary  societies  a  mis- 
demeanorw — By  section  4577  of  the  Code :  "If  any  person  wil- 
fully interrupt,  molest,  or  disturb  the  exercise  of  any  free 
school  or  any  other  school  or  of  any  literary  society,  or  being 
intoxicated,  disturb  the  same,  whether  wilfully  or  not,  he  shall 
be  guilty  of  a  misdemeanor,"  punishable  by  a  fine  not  over 
$500,  or  jail  not  over  12  months,  or  both  (Code,  §  4782). 

§  S.  Appointment  of  p<^ce  for  religious  meet&igs. — 
By  section  45S0  of  the  Code,  as  amended  by  Acts  1922 :  'The 
supervisor  or  any  justice  of  the  peace  of  the  magisterial  dis- 
trict wherein  a  camp  meeting  or  any  other  religious  meet- 
ing is  held  may  in  his  discretion,  upon  the  written  applica- 
tion of  the  conductor  of  any  meeting,  in  writing  appoint  as 
many  persons  as  temporary  police  as  he  may  deem  necessary 
to  preserve  order  at  such  meeting,  who  shall  have,  within 
three  miles  of  such  meeting,  the  powers  of  conservators  of  the 
peace,  and  shall  receive  the  same  fees  as  are  allowed  sheriffs 
of  counties  for  making  arrests  and  carrying  prisoners  to  jail, 
and  when  appointed  by  a  supervisor  shall  receive  $2  per  day 
CO  be  paid  out  of  the  county  treasury." 
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i  4    Form  of  "dotuiplion**  in  womnt  or 

No.    1.      DiSTt'BfiANGE    OF    PUBLIO    WORSHIP.      (Code,     §§ 

4676,  4782.) 

DESCRIFTION :  — 

'^wilfully  (or,  being  intoxicated)  did  interrupt  and  disturb 
an  assembly  of  people  then  and  there  met  for  the  public 
worship  of  God  in  a  certain  house  there  situated,  called  the 
church  (or  other  place,  as  the  case  may  be).*' 


DIVORCE 


I  1.    The  two  kinds  <^  divorce 

§  2.    Cattses    for   dlToroe    from    bed    and   board 

(1)  Cruelty 

(2)  "Reasonable  apprehension  of  bodily  hurt" 

(3)  "Abandonment  or  desertion" 

S  3.    Causes  for  divorce  from  bond  of  matrimony 

(1)  Adultery 

(2)  Sentence  to   the  penitentiary 

(3)  Accused  felon  fugitive  from  justice  two  years 

(4)  Wilful   desertion   for   three   years 

§  4.    When  divorce  from  bed  and  board  set  aside,  or  converted 

into  absolute  divorce 
§  6.    Suits   for   divorce 
§  6.    Foreign   divorces 

§  1.  The  two  kinds  of  divoroe. — ^There  are  two  kinds 
of  divorce;  (1)  Divorce  a  mensa  et  toro  (i.  e.,  "from  board 
and  bed''),  which  merely  separates  the  parties  for  an  in- 
definite time,  but  always  in  hope  of  reconciliation,  and  with- 
out disturbing  the  marital  rights  or  relations  as  touching 
either  person  or  property  (as  support,  etc.,  but  these  are 
usually  fixed  by  the  decree),  further  than  such  separation 
necessarily  implies;  they  are  still  husband  and  wife,  with  all 
the  privileges  and  obligations  of  that  relation,  save  that  of 
living  together,  unless  a  further  ejffect  be  given  as  is  usually 
done,  by  a  special  order  of  court — Code,  §§  5111-12).  (2)  Di- 
vorce a  vinci^o  matrimonii  (i.  e.,  "from  the  bond  of  mar- 
riage"), which  terminates  and  finally  dissolves  the  relation, 
as  in  the  case  of  voidable  marriages  for  causes  existing  at 
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the  time,  as  named  in  section  3  under  title  Marriage^ 
which  are  dissolved  ab  initio  (i.  e.,  "from  the  teginning")^ 
and  so  looked  upon  for  most  purposes  as  having  never 
existed;  while  in  other  cases,  the  marriage  is  dissolved  only 
from  the  time  of  the  decree,  and  the  effects  and  consequences 
which  have  previously  attached,  especially  as  to  vested  rights 
to  property,  still  remain  for  the  most  part,  unless  otherwise 
ordered  by  the  court,  as  is  usually  done. — Code,  §  5111.  (1 
Minor,  279.) 

§  2.  Causes  for  divorce  from  bed  and  board. — Section 
5104  of  the  Code  says,  "A  divorce  from  bed  and  board  may  be 
decreed  for  cruelty,  reasonable  apprehension  of  bodily  hurt, 
abandonment  or  desertion." 

(1)  Cruelty. — Cruelty  is  anything  that  tends  to  bodily 
harm  and  thus  renders  cohabitation  unsafe,  or  that  involves 
danger  of  life,  hmb,  or  health.  There  may,  however,  be  cases 
in  which  the  husband,  without  violence,  actual  or  threatened, 
may  make  the  marriage  state  impossible  to  be  endured. 
There  may  be  angry  words,  coarse  and  abusive  language,  hu- 
miliating insults,  and  annoyances  in  all  the  forms  that  malice 
can  suggest,  which  may  as  effectually  endanger  life  or  health, 
as  personal  violence,  and,  which,  therefore,  would  afford 
grounds  for  relief  by  the  court ;  but  what  merely  wounds  the 
feelings,  without  being  accompanied  by  bodily  injury  or  ac- 
tual menance — mere  austerity  of  temper,  petulance  of  manner, 
rudeness  of  language,  want  of  civil  attention  and  accommo- 
dation, or  even  occasional  sallies  of  passion  that  do  not  threat- 
en harm,  although  they  be  high  offenses  against  morality  in 
the  married  state — does  not  amount  to  l^al  cruelty.  (80 
Grat.  320-1;  83  Va.  806.) 

If  the  complainant  is  the  aggressor,  provoking,  ill-treat- 
ment, by  violent  and  outrageous  conduct,  a  separation  is  de- 
nied, and  the  party  left  to  reform  her  or  his  disposition  and 
manners. 

If  the  offended  party  continues  to  live  with  the  other  as 
husband  and  wife,  the  cruelty  is  condoned  or  forgiven,  but 
if  the  offense  is  repeated,  the  condonation  is  done  away  with. 
(1  Minor,  282). 

(2)  ^^Red^andble  apprehension  of  bodily  hurt.'*^ — This  and 
cruelty  are  closely  interwoven,  the  latter  embracing  the  form- 
er.   The  fear  of  hurt  must  be  ^^asonable,"  not  a  fear  arising 
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from  a  tine  and  diseased  sensibility.  While  petty  vexations 
may  in  time  break  down  such  a  constitution,  relief  must  not 
be  found  in  the  courts,  but  by  decent  resistance  or  prudent 
conciliation,  the  succors  of  religion  or  the  consolation  of 
friends  (1  Minor,  285). 

(3)  ^\4.bandonment  or  desertiany — ^Abandonment  or  de- 
sertion (these  words  seem  synonymous)  is  the  actual  breaking 
off  of  matrimonial  cohabitation  (i.  e.,  living  together  as  hus- 
band and  wife),  combined  with  the  intent  to  desert,  without 
legal  excuse  or^cause,  and  without  the  consent  of  the  other. 
The  intent  to  desert,  which  is  usually  the  principal  thing  to 
be  considered,  may  be  proved  by  a  declared  intention  never  to 
return,  absence  for  a  long  time  without  reasonable  necessity, 
making  no  jHrovision  for  a  wife  when  able  to  do  so,  prohibit- 
ing the  other  from  following,  and  the  like.  Where  there  is 
no  collusion,  the  letters  of  the  parties  may  be  used.  (1  Minor, 
286-6.)     See,  also.  Evidence^  section  1,  (5),  (c). 

Desertion  may  be  justified  by  showing  such  conduct  of  the 
other  as  would  be  ground  for  divorce;  nothing  short  of  this 
will  justify  wUfull  desertion  (108  Va.  108). 

In  the  case  of  desertion  by  the  wife,  it  is  the  duty  of  the 
husband  to  seek  a  reconciliation  and  to  invite  her  to  rrtum 
(118  Va.  724). 

i  S.  Cauias  for  divorce  from  bond  of  matrinMNiy^ — 
These  may  be  causes  existing  at  the  time  of  the  marriage, 
some  of  which  makes  the  marriage  absolutely  void  without 
decree  of  court,  and  others  voidable  only  by  decree  of  court — 
see  sections  2  and  3,  under  title  Marriage;  or  they  may  be 
causes  arising  subsequent  to  the  marriage,  as  follows  (Code,  § 
6103) : 
V  (1)  Adultery. — ^But  the  divorce  will  not  be  granted,  if 
the  parties  voluntarily  cohabit  after  knowledge  of  the  adultery, 
or  if  it  occurred  more  than  five  years  before  the  suit  was 
brought,  or  was  committed  by  the  procurement  or  connivance 
of  the  plaintiff  (Code,  §  6110) ;  or  if  the  defendant  can  show 
adultery  on  the  part  of  the  plaintiff  (1  Minor,  281). 

In  granting  a  divorce  for  adultery,  the  court  may  restrain 
guilty  party  from  marrying  again,  but  this  restraint  may, 
for  good  cause  shown,  be  rescinded  after  six  months — not  be- 
fore, because  in  the  absence  of  such  restriction  neither  party 
can  marry  again  within  that  time  (Code,  §§  6118-14). 
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Adultery  may  be  proved  by  circumstantial  evidence,  such  as 
going  into  a  brothel,  especially  if  he  shuts  himself  up  in  a 
room  with  a  strumpet  (30  Grat.  307;  86  Va.  768;  88  Va.  12). 
(2)  Sentence  to  the  penitentiary. — If  cohabitation  is  re- 
sumed after  the  confinement,  that  cause  is  condoned.  Pardon 
does  not  restore  his  or  her  conjugal  rights.    (Code  §  5103.) 

{Z) Accused  felon  fugitive  from  justice   two   years, — See 
Code,  §  5103. 

(4)  WUful  desertion  for  three  years. — In  such  case,  "di- 
vorce may  be  decreed  to  the  party  abandoned,"  which  also  di- 
vorces the  other  party;  and  if  before  the  lapse  of  that  time, 
a  divorce  from  bed  and  board  has  been  granted,  it  may,  upon 
application  of  the  party  injured  and  satisfactory  evidence 
taken  before  or  at  the  time,  be  converted  into  an  absolute  di- 
vorce, if  the  court  thinks  no  reconciliation  has  taken  place, 
or  is  probable,  and  that  they  have  not  cohabitated  in  the 
meantime  (Code,  §  5103,  5115).  For  the  law  of  desertion,  see 
section  2,  (3),  above. 

§  4  When  divorce  from  bed  and  board  set  aside,  or 
converted  into  absolute  divorce««-See  Code,  §  5115. 

§  5*  Snits  for  divorce^ — For  jurisdiction  of  suits  to 
affirm  or  annul  marriages,  or  to  obtain  divorces,  when  such 
suits  are  maintainable,  how  instituted  and  conducted;  order 
of  publication,  testimony,  and  what  orders  court  may  make 
pending  the  suit,  and  also  upon  decreeing  a  divorce,  and  law 
prohibiting  advertising  of  offers  to  obtain  divorces,  see  Code, 
§  5105,  as  amended  by  Acts  1922,  and  §  5106,  as  amended  by 
Acts  1920,  p.  503,  §§  5107-9,  511-12,  5116. 

The  petitioner  must  have  been  an  actual  bona  fde  resident 
here  for  one  year.  (Code,  §  5105,  as  amended  by  Acts  1922.) 
It  should  be  noted  that  husband  and  wife  can  now  testify 
for  and  against  each  other  in  divorce  cases,  but  no  divorce 
can  be  gnunted  on  the  uncorroborated  evidence  of  the  parties 
(Code,  §§  6210,  5106). 

For  how  process  or  notice  served,  in  divorce  cases,  see  Code, 
§§  6042,  5108. 

§  6*  Foreign  difwcean — A  divorce  in  a  foreign  country 
or  in  another  State,  obtained  in  accordance  with  the  laws  of 
that  country  or  State,  would  seem  to  be  valid  here  and  every- 
where.    (1  Minor,  805-6.) 
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DOGS 

I    1.  License  required 

I    2.  Amount  of  tax 

I    3.  Doff  tag  and  collar 

§    4.  When  dog  may  run  at  large 

I    6.  Procedure  for  not  jiaying  tax 

I    6.  Game  warden  or  other  person  to  kill  dog  where  found 

running  at  large  without  tag,  or  killing  sheep 

I    7.  Fees  of  game  warden 

I    8.  Punishment  of  warden  for  failure  of  duty 

I    9.  Compensation  for  damage  done  by  dog 

I  10.  Dog  license  fund 

§  11.  Department  of  game  and  inland  fisheries  to  enforce  act 

S  12.  Conflicting  acts  repealed 

§  13.  Mad  or  sheep-killing  dog  to  be  killed;  fine  for  concealing 

I  14.  Dog-fighting  punished 

§  1.  License  reqniredL — On  dogs  over  4  months  of  age, 
to  be  paid  ou  or  before  February  1st,  or  afterwards  as  soon  as 
4  months  old  or  he  comes  into  person^s  possession,  but  no 
abatement  for  less  than  a  year.     (Acts  1920,  p.  602,  §  1.) 

§  2.  Amount  of  tmz.--On  every  male  and  spayed  female, 
$1;  unspuyed  female,  $3;  kennel  tax  for  not  over  12  dogs 
belonging  to  him  or  in  training,  $10;  or  for  any  number, 
$15.     (Id.,  §  2.) 

§  S.  Dog  tag  and  collar. — On  payment,  the  party  is 
given  a  receipt,  and  a  metal  license  tag,  which  must  be  at- 
tached to  a  substantial  collar  furnished  bv  the  owner,  and 
worn  at  all  times,  except  when  hunting.  A  new  tag  can  be 
had  from  the  treasurer  for  10  cents.     (Id.) 

§  4  When  dog  may  run  at  large. — It  is  unlawful  for 
a  dog  without  a  tag  to  run  at  large  at  any  time;  but  with  a 
tag  he  may  do  so,  day  or  night.  Kennel  dogs  must  be  kept 
confined,  unless  acc(»npanied  by  the  owner  or  his  agent;  but 
in  case  of  foxes  or  deer  hounds  when  in  chase,  or  returning 
home,  they  may  be  let  out  from  under  such  control.  (Id., 
§§  2,  3,  9.)  Dogs  are  not  allowed  to  run  at  large  in  the  capitol 
square,  under  penalty  of  being  clubbed  or  killed,  and  the 
owner  fined  $1  to  $10.     (Code,  §§  412-18.) 

§  5.  Prooedure  for  not  paying  tax. — ^The  Commissioner 
of  Game  and  Inland  Fisheries  (who  has  a  list  of  all  taxes 
paid)  through  county,  city  and  town  game  wardens,  proceeds 
after  May  1st,  to  obtain  warrants  against  persons  in  default  at 
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that  time,  and  upon  conviction,  they  are  fined  $5  to  $100,  with 
costs;  and  if  the  fine  and  license  tax,  are  not  forthwith  paid, 
the  dog  shall  be  killed  by  the  game  warden,  or  other  per- 
son designated  by  the  justice,  but  this  does  not  release  the 
fine  or  tax  due.  (Id.,  §  27.)  The  treasurer  is  required  to 
furnish  the  Commissioner  of  Game  and  Inland  Fisheries  a 
list  of  those  who  have  paid  the  license  tax.  (Id.,  §  2.)  If  the 
commissioner  of  the  revenue  would  report  to  the  treasurer 
each  year  all  dogs  over  4  (instead  of  3,  as  formerly — Code, 
§  2316)  months  old,  those  in  default  would  thus  be  easily  as- 
certained. 

§  C  Game  warden  or  other  person  to  kill  dog  ranning 
at  large  without  tag,  or  killing  sheep^ — ^The  game  warden 
must,  and  anyone  may,  notify  the  owner,  if  known,  where 
a  dog  without  a  license  tag  is  found  running  at  large,  and  if 
again  so  found,  or  if  in  the  first  case  the  owner  was  not 
known,  or  if  any  dog,  whether  wearing  a  tag  or  not,  be  found 
killing,  injuring  or  chasing  sheep,  or  killing  or  injuring  any 
domestic  animal,  the  game  warden  shall  kill  the  dog  forth- 
with, and  any  other  person  finding  a  dog  doing  so  may  also 
kill  him  on  sight.  If  the  warden  or  other  person  have  reason 
to  believe  that  a  dog  is  thus  misbehaving,  he  may  get  a  war- 
rant from  a  justice,  requiring  the  owner,  or  custodian  of  the 
dog,  if  known,  to  appear  before  him,  and  if  upon  the  evi- 
dence, it  appears  the  dog  is  a  sheep  killer,  or  is  guilty  of 
other  depredation  as  above,  he  is  ordered  immediately  killed. 
If  a  dog  on  which  license  has  not  been  paid,  is  found  run- 
ning at  large,  and  he  has  no  known  ownership,  th^  game 
warden  must  kill  him  on  sight.  The  person  killing  a  dog 
must  bum  or  bury  him.  (Id.,  §  4.)  For  burial  or  crema- 
tion of  animals  and  fowls  generally,  see  AmmalSy  etc.^  sec- 
tion 6. 

§  7.  Fees  of  game  warden. — He  gets  $2  for  each  dog 
killed,  payable  out  of  dog  fund,  payable  by  board  of  super- 
visors, or  the  city  or  town  council,  upon  account  verified  by 
oath.     (Id.,  §  4.) 

§  &  Puniahment  of  wiurden  for  failnre  of  dnty^— A 
warden  failing  or  refusing  to  perform  any  duty  imposed  by 
this  act,  is  punShable  by  a  fine  of  $6  to  $20.     (Id.,  §  4.) 

§  9.  Compenaalion  for  dbonage  done  by  dogL — ''Any 
person,  firm  or  stock  company  taxed  by  the  State  who  shall 


660  noGB 

have  any  stock  or  fowl  killed  or  injured  by  any  dog  shall  be 
entitled  to  receive  compensation  therefor  at  the  assessed  value 
of  such  stock  and  the  fair  value  of  such  fowl  out  of  the  fund 
derived  from  dog  licenses,  and  in  addition  thereto  he  shall  re- 
cover from  the  owner  of  such  dog  or  the  person  having  such 
dog  under  his  control  at  the  time  the  damage  is  done,  in  an 
appropriate  action  at  law,  the  difference  between  the  assessed 
value  and  the  full  value  of  such  stock  or  fowl,  and  in  case 
of  uij  person  being  bitten  by  a  mad-dog  he  shall  recover 
from  such  fund  the  costs  of  necessary  treatment,  not  to  exceed 
$200."    (Id.,  §  6.) 

§  10.  Dag  fioenae  fund.i  Of  this  fund  15  per  cent,  goes 
to  credit  of  department  of  game  and  fisheries,  and  the  re- 
maining 85  per  cent,  is  applied  by  the  treasurer  to  payment 
of  damages  and  fees,  in  the  order  in  which  claims  are  pre- 
sented; if  fund  is  not  sufficient,  claim  may  be  paid  first  an- 
other year.  Any  surplus  fund  may  be  applied  to  the  roads  or 
schools.      (Id.,  §  6.) 

§  11.  Department  of  game  and  inland  fisheries  to  en- 
force act— (Id.,  §  8.) 

§  12.  Conflicting  acta  repeoML— "All  acts  or  parts  of 
acts,  local  or  general,  in  conflict  with  this  act,  are  hereby  re- 
pealed." (Id.,  §  8.)  This  act  indirectly  repeals  sections  2316- 
26;  and  does  it  not  also  repeal  the  long  time  distinction  en- 
joyed by  Richmond,  Petersburg,  Alexandria,  and  Henrico 
county,  imder  section  4445  of  the  Code }  Or,  ^all  their  dogs 
still  be  personal  property  though  the  license  tax  has  not  been 
paid?  perhaps  the  better.  See  AmmalSj  ete.^  sections  9  and 
12. 

§  13.  Mad  or  aheep-idlling  dog  to  be  killed;  fine  for 
concealing. — Any  justice,  on  proof  that  any  dog  is  mad,  or 
has  been  bitten  by  a  mad-dog,  or  has  killed  or  worried  any 
sheep  (see  section  6,  above),  shall  order  such  dog  to  be  killed; 
and  if  the  owner  of  a  dog  so  ordered  to  be  killed,  con- 
ceal him,  or  cause  him  to  be  concealed,  to  prevent  the  order 
from  being  executed,  he  is  fined  $4  for  every  day  of  such  con- 
cealment.   (Code,  §§  1551-2.) 

§  14  Dog-fifl^ting  punished^— Fighting  dogs  for  a  prize 
or  betting  on,  or  charging  for  attending  such  fight,  is  fineable 
$100  to  $500.     (C!ode,  §§  4550.) 
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DOMICILE  AND  RESIDENCE 

§  1.    Definition  and  nature  of  domicile 
S  2.    Definition  and  nature  of  residence 

§  L  Definitioii  and  nature  of  domicile* — Domicile  is  a 
residence  at  a  particular  place,  accompanied  by  positive  or 
presumptive  proof  of  an  intention  to  remain  there  for  an  un- 
limited time;  so  two  things  must  concur  therefor,  (1)  resi- 
dence, and  (2)  the  intention  to  remain  there  permanently.  A 
person  may  be  a  resident  of  one  place  and  have  his  domicile  at 
another.  He  can  have  but  one  domicile,  but  may  have  several 
residences.  Residence  with  no  present  intention  of  removal, 
constitutes  domicile.  -Mere  change  of  place  is  not  a  change 
of  domicile;  mere  absence  from  a  fixed  home,  however  long 
continued,  cannot  work  the  change.  There  must  be  the  inten- 
tion to  change  the  prior  domicile  for  another;  and  to  consti- 
tute a  new  domicile  there  must  be  residence  in  the  new  locality 
and  intention  to  remain  there.  Until  the  new  domicile  is  ac- 
quired, the  old  one  remains.  Burden  of  proof  is  on  the  party 
alleging  the  change.  Change  of  domicile  deprives  one  of  his 
homestead  rights.  (4  Min.  Inst.,  411-12;  29  Grat.  229,  239-40; 
30  Grat.  718,  719-20;  76  Va.  428,  429-30;  78  Va.  180.) 

§  2.  Definition  and  natare  of  residence. — Residence  or 
inhabitancy  is  the  place  of  abode,  dwelling,  or  habitation,  for 
some  continuance  of  time.  To  reside  in  a  place  is  to  abide  or 
dwell  there  permanently,  for  a  length  of  time,  as  contradis- 
tinguished from  a  mere  temporary  locality  of  existence.  ^'Besi- 
dence,"  however,  is  often  used  to  express  different  meanings, 
according  to  the  subject-matter.  In  statutes  relating  to  taxa- 
tion, settlements,  right  of  suffrage,  and  qualification  for  office, 
it  means  essentially  the  same  as  domicile,  while  in  attachment 
cases,  actual  residence  is  intended  as  distinguished  from  legal 
residence,  in  its  popular  sense  of  abiding  or  dwelling  in  a 
place  for  some  continuance  of  time.  But  the  casual  or  tem- 
porary sojourn  of  one  here,  whether  on  business  or  pleasure, 
does  not  make  him  a  resident  within  the  attachment  laws,  es- 
pecially if  his  personal  domicile  be  elsewhere;  on  the  other 
hand  it  is  not  essential  to  constitute  him  a  resident  within 
those  laws  that  he  should  come  here  with  the  intention  to  re- 
main here  permanently.  Within  those  laws,  one  who  decides 
to  remove  to  another  state,  is  a  non-resident  directly  he  com- 
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mences  his  removal  and  before  he  gets  beyond  the  limits  of 
the  State.  (4  Min.  Inst.,  412;  30  Grat.  718,  720-2;  12  Grat. 
440;  10  Grat.  284.) 


DOWER 

§  1.    Deflnitlon 

I  2.    ReqnlflUes  for  dower 

§  3.    Title  or  seisin  of  hnstand 

I  4.    In  wtiat  estate  widow  has  dower 

(1)  Generally 

(2)  Equitable  estate,  and  encumbered  land 
i    6.    Contingent  or  Inchoate  right  of  dower 

(1)  How  creation  of  contingent  right  of  dower  prevented 

(2)  How  contingent  dower  barred  or  rellnqnlehed   after 

It  has  attached 

(a)  Dower    barred    by    dedication,    condemnation, 
superior  title,  divorce,  or  adultery 

(b)  Dower  barred  by  wife's  Joinder  In  transfer 

(c)  Jointure  (or  other  property)  In  lieu  of  dower 

(d)  Wife's  agreement  to  relinquish  dower 

(e)  Dower  barred  by  estoppel 

I    6.    How  present  value  of  dower  estimated 

I    7.    Widow's  rlghis  and  duties  before  assignment  of  uower 

(1)  In  general 

(2)  What  a  widow  entitled  to  until  dower  Is  assigned 

(3)  Priorities  as  between  dower  and  husband's  debts 
9    8.    Assignment  of  dower 

(1)  Valuation  of  the  land 

(2)  Where  dower  interest  has  been  sold 

(3)  How  dower  assigned 

I    9.    Widow's  rights  and  duties  after  assignment  of  dower 
I  10.    Forms  of  bills  and  decrees,  in  assignment  of  dower 

§  1.  Definitioii. — Dower  is  an  estate  for  life  which  a 
wife  has  in  one-third  of  her  husband's  lands  (legal  or  equit- 
able), upon  her  death,  whether  there  be  any  child  bom  to  them 
or  not.  Section  5117  of  the  Code,  as  amended  by  Acts  1922, 
says :  ^^A  widow  shall,  if  her  husband  die  testate  (i.  e.,  having 
made  a  will),  be  endowed  of  one-third,  and  if  he  die  intestate 
(i.  e.,  without  a  will)  and  without  issue  of  this  marriage,  or 
of  a  former  marriage,  be  endowed  of  all  the  real  estate  whereof 
her  husband,  or  any  other  to  his  use  (i.  e.,  equitable  or  trust 
estates — see  also  §  5158),  was,  at  any  time  during  the  coverture 
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(i.  e.,  marriage),  seized  of  an  estate  of  inheritance  (i.  e.,  estates 
capable  of  being  inherited  by  heirs,  as,  fee  simple,  base  fee, 
fee  conditional  or  fee  tail — ^see  section  4,  below),  unless  her 
right  to  such  dower  shall  have  been  lawfully  barred  or  relin- 
quished." This  act  does  not  deprive  a  wife  of  her  dower  where 
there  is  no  will  and  a  child  is  born.  For  a  similar  statute  as 
to  the  husband,  see  Curtesy. 

§  2.  Requisites  for  dower, — ^The  requisites  for  dower  are 
the  same  as  for  curtesy  (see  Curtesy^  section  2),  except,  (1) 
dower  may  be  in  lands  as  to  which  the  husband  has  only  a 
mere  right  of  entry  or  action  (Code,  §  5118) ;  and  (2)  no  chil- 
dren born  during  marriage  is  required  for  dower. 

§  3.  Tide  of  seisin  of  husbandL — If  the  deed  to  the 
husband  is  void  as  to  subsequent  purchasers  and  creditors,  be- 
cause unrecorded,  or  made  to  defraud  creditors,  etc.,  there  is 
no  dower  as  against  them,  yet  there  is  as  to  all  other  persons, 
and  where  their  joint  deed  is  set  aside  as  fraudulent  as  be- 
tween the  parties,  she  still  has  dower. 

As  to  judgment  in  ejectment  by  default  or  collusion  of 
the  husband,  the  widow  is  not  thereby  barred  of  dower  (Code, 
§  5129). 

Where  the  husband  holds  only  the  legal  title,  without  any 
beneficial  interest  in  himself,  as  where  he  is  a  trustee  or  mort- 
gagee, there  is  no  dower,  of  course,  for  his  widow,  (and  so  a 
wife  need  not  join  her  husband  (the  trustee)  in  a  deed  of 
release).  This  is  true  also  in  the  case  of  implied  or  con- 
structive trusts,  as,  where  the  land  was  paid  for  by  another; 
or  the  conveyance  has  been  secured  by  fraudulent  misrepre- 
sentations, unless  the  grantee  elects  to  confirm  the  transaction : 
or  where  before  marriage  the  husband  contracts  to  convey 
land  and  does  so  afterwards,  his  wife  not  joining  (92  Va.  537; 
98  Va.,  615,  623).  There  is  no  dower  in  land  held  by  a  court 
of  equity  to  be  personal  property  (see  RecH  Estate^  section 

1,  (1)). 

The  title  or  seisin  may  be  only  for  a  moment,  as,  where 
father  and  son  are  killed  or  die  nearly  at  the  same  time,  the 
son  surviving  only  a  moment  longer,  the  latter's  widow  has 
dower  in  the  land  inherited  from  hid  father;  so  also,  where 
immediately  after  receiving  a  deed,  the  grantee  conveys  the 
property  to  secure  a  debt  other  than  the  purchase  money ;  but 
otherwise,  if  to  secure  the  purchase  money  pursuant  to  a 
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prior  understanding  to  that  effect  the  two  conveyances,  being 
regarded  as  contemporaneous  transactions,  though  the  one  is 
subsequent  to  the  other.  So  where  a  vendor^s  lien  is  reserved, 
the  dower  is  subject  to  the  lien. 

Dower  or  curtesy  may  be  had  in  the  estate  of  inheritance 
of  a  joint  tenant,  tenant  in  common,  or  co-parcener,  the  same  to 
be  assigned  individually  with  his  co-tenants,  but  a  partition 
may  be  demanded  by  either.  If  a  partition  is  made  by  court 
in  his  lifetime,  there  is  no  dower  to  his  widow,  whether  a 
party  to  the  suit  or  not  (Code,  §  5281). 

There  is  no  dower  in  land  purchased  with  partnership 
funds  for  partnership  purposes,  it  being  regarded  in  equity  as 
personalty  (see  Real  Estate^  section  1,  (1)).  (1  M's  Real 
Prop.,  §§  261-71,  941.) 

§  4.    In  what  eatate  widow  has  dower^— 

(1)  Generally. — It  must  be  an  estate  of  inheiitai'^,  i.  e., 
an  estate  capable  of  being  inherited  by  heirs,  as,  a  fee  simple, 
base  fee,  fee  conditional,  or  fee  tail.  A  life  estate  or  estate 
for  years  is  not  such  estate.     (See  Real  Estate^  section  2.) 

The  husband  must  be  seized  or  entitled  to  the  actual  pos- 
session and  enjoyment  of  the  estate  at  some  time  during  mar- 
riage—the immediate  estate.  So  there  is  no  dower  in  a  re- 
mainder or  reversion,  after  a  freehold  (as,  a  life  estate  or  a 
contingent  remainder)  in  another  (see  Real  Estate^  section  2), 
until  it  vests ;  but  otherwise ;  where  the  preceding  estate  is  not 
a  freehold,  but  a  leasehold,  as  an  estate  for  years. 

A  widow's  title  dates  from  the  moment  of  her  husband^s 
death — not  the  time  of  the  assignment.  So  where  a  son  gets 
lands  by  will  or  descent  from  his  father,  dower  vesting  in  the 
father's  widow,  if  the  son  dies  during  the  lifetime  of  the 
father's  widow,  the  son's  widow  has  no  dower  in  the  father's 
widow's  one-third,  it  not  vesting  in  him  during  his  marriage. 
But  if  the  son  take  the  land  by  conveyance  (wife  not  unit- 
ing), he  is,  prior  to  his  father's  death,  vested  with  the  whole 
estate,  whose  seisin  cannot  be  defeated  except  by  the  assign- 
ment of  dower,  which  dates  from  the  father's  death;  and 
upon  the  son's  death,  his  widow  also  takes  one-third  of  the 
whole  land  (not  the  two-thirds),  which,  however,  is  assigned 
out  of  the  two-thirds.     (1  M's  Real  Prop.,  §§  272-8.) 

In  case  of  the  exchange  of  lands  by  one  deed,  if  a  wife 
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fails  to  join,  she  has  dower  in  either  tract  at  her  election;  but 
if  the  exchange  is  made  by  mutual  conveyances,  question  if  she 
does  not  have  dower  in  both  tracts  being  seized  of  both 
(1  M's  Real  Prop.,  §292). 

For  what  is,  and  the  kinds  of,  real  estate,  subject  to  dower, 
see  Real  Estate^  section  1,  (1) ;  and  1  M's  Real  Prop.,  §§  288- 
98. 

(2)  Eqmtahle  estate^  and  Encumbered  land. — By  statute 
(Code,  §§  5117,  5158),  there  may  be  dower  in  equitable  estates, 
at  least  express  trusts  for  the  benefit  of  the  husband,  existing 
at  any  time  during  the  marriage. 

The  statutes  do  not  apply  to  personality  pronounced  by 
a  court  of  equity  or  by  statutory  enactment  to  be  land ;  so  there 
is  (as  still  ruled  by  the  common  law)  no  dower  in  such  cases. 
But  under  the  statutes,  there  is  dower  in  land  purchased  by 
contract,  the  owner  being  regarded  as  holding  the  land  in 
trust  for  the  purchaser,  even  though  the  trust  is  not  complete 
at  his  death  by  full  payment  of  the  purchase  money ;  and  also 
in  the  equity  of  redemption  (what  is  left  after  paying  the 
debt)  of  mortgages  and  deeds  of  trust.  Where  the  mortgage  or 
deed  of  trust  is  executed  before  or  after  rnarrmpe  and  is  not 
foreclosed  in  the  husband's  lifetime,  she  has  dower  in  the  equity 
of  redemption,  i.  e.,  one-third  of  the  surplus  (100  Va.  337) ; 
but  if  the  mortgage,  etc.,  is  foreclosed  during  his  lifetime, 
whether  made  before  or  after  marriage,  there  is  dower  in 
the  surplus  (i.  e.,  one-third — 100  Va.  600),  it  being  provided 
generally :  ^^When  land  is  bona  fide  sold  in  the  lifetime  of  the 
husband,  to  satisfy  a  lien  or  encumbrance  thereon,  created 
by  deed  in  which  the  wife  has  united  or  created  before  the 
marriage,  or  otherwise  paramount  to  the  wife,  she  shall  have 
no  right  to  be  endowed  in  the  said  land.  But  if  a  surplus 
of  the  proceeds  of  sale  remain  after  satisfying  the  said  lien 
or  encumbrance,  she  shall  be  entitled  to  dower  in  said  surplus, 
and  a  court  of  equity  having  jurisdiction  of  the  case  may 
make  such  order  as  may  seem  to  it  proper  to  secure  her  right." 
(Code,  §  5119).  (See,  also,  section  5,  (2),  (b),  and  section 
7,  (3)  below.) 

§  5*  Contingent  or  inchoate  right  of  dower* — This  is 
tlie  right  thereto  before  the  death  of  the  husband. 

(1)  Flow  creation  of  contingent  right  of  dower  pre- 
vented,— Dower  may  be  prevented  by  giving  to  the  husband 
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only  a  life  estate ;  or  to  another  the  immediate  freehold  during 
marriage,  and  the  remainder  to  the  husband;  or  to  the  hus- 
band  the  immediate  inheritance,  with  the  proviso  that  if  he 
have  children  the  estate  shall  go  to  them  as  purchasers  or  de- 
visees, not  as  heirs  of  the  husband;  or  by  interposing  an  inter- 
mediate  vested  estate  of  freehold  between  the  immediate  free- 
hold of  the  husband  in  possession  and  the  husbands'  inherit- 
ance, as  a  conveyance  or  will  to  husband  for  life,  remainder  to 
B  for  life,  remainder  to  husband  and  his  heirs;  or  where  the 
husband,  before  marriage,  conveys  to  A  for  life,  remainder  to 
B  for  life,  and  then  buys  back  A's  life  estate ;  or  by  a  convey- 
ance or  will  to  such  uses  as  the  husband  shall  appoint  and  until 
appointment  to  the  use  of  the  husband  and  his  heirs,  he  making 
the  appointment  before  his  death;  or  by  a  conveyance  to  a 
trustee  for  the  benefit  of  the  husband,  with  full  power  in  the 
trustee  to  manage,  sell,  mortgage  or  otherwise  dispose  of  the 
property  and  to  give  receipts  for  the  purchase  money,  with- 
out requiring  tb.e  signature  of  the  husband  or  his  wife  or 
those  claiming  under  him  to  any  writing  d'sposing  thereof. 
(1  M's  Real  Prop.,  §§  298-302.) 

(2)  How  contingent  dower  hatred  or  relinquhhed  after 
it  has  attached. 

(a)  Dower  barred  hy  dedication^  condemnaiion^  superior 
title^  divorce^  or  adultery. — ^Dower,  when  once  attached  as  a 
contingent  right,  cannot  be  divested  by  the  sole  act  of  the 
husband,  except  where  he  voluntarily  dedicates  his  land  to 
a  public  use,  which  is  equivalent  to  condemnation  thereof  by 
court  proceedings. 

Dower  is  defeated  where  the  grantor  re-enters  for  a 
breach  by  the  husband  of  a  condition  subsequent  (see  Real 
Estate^  section  2) ;  where  his  land  is  taken  by  condemnation 
proceedings  (and  she  is  allowed  no  compensation  for  her 
dower) ;  where  sold  to  satisfy  an  encumbrance  or  for  taxes,  but 
she  has  dower,  however,  in  the  surplus  (see  section  4,  above) ; 
or  where  he  otherwise  loses  the  land  by  a  superior  title,  as  in 
ejectment,  but  if  the  recovery  therein  be  by  collusion  or  de- 
fault of  the  husband,  dower  is  not  defeated  (Code,  §  5129). 

The  effect  of  divorce  upon  dower  is  the  same  as  in  the 
case  of  curtesy — see  Curtesy ^  section  2,  (1) . 

As  to  desertion,  and  living  in  adultery,  section  5123  of  the 
Code  provides:  "If  a  wife,  of  her  own  free  will,  leave  her 
husband  and  live  in  adultery,  she  shall  be  barred  of  her 
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dower,  unless  her  husband  be  afterwards  reconciled  to  her. 
and  suffer  her  to  live  with  him";  and  section  5277  makes 
similar  provisions  as  to  either  husband  or  wife  as  distributee 
of  personal  estate — ^see  Descents  and  Distributions.  A  volun- 
tary separation  followed  by  adultery  is  a  "living  in  adultery." 
though  she  remains  not  with  her  paramour  continually  or 
be  detained  by  him  against  her  will.  Reconciliation  and  co- 
habitation— both — ^are  necessary  to  remove  the  bar.  If  the 
husband  first  deserts,  her  subsequent  adultery  does  not  bar 
her  dower,  in  the  absence  of  a  divorce.  Neither  her  desertion 
nor  adultery,  alone  will  bar  her  dower,  though  his  desertion 
continued  until  death  bars  his  curtesy  (Code,  §  5140).  (1 
M's  Real  Prop.  §§  304-6.) 

(b)  Dower  barred  by  wife^s  joinder  in  transfer, — Join- 
der with  her  husband  in  a  conveyance,  by  express  statute 
(§  5211),  conveys  her  right  of  dower,  "but  no  covenant  or 
warranty  therein  on  behalf  of  the  wife"  binds  her  any  further, 
unless  expressly  so  stated  as  intended  to  bind  hrr  pei'sonally. 
And  by  another  statute  as  amended  by  the  Revisors  (§  5135), 
it  is  provided :  "A  married  woman  may,  by  uniting  with  her 
husband  in  a  deed  or  contract,  dispose  of  her  contingent 
right  of  dower  in  her  real  estate;  or,  if  the  husband  has  pre- 
viously disposed  of  his  interest  in  real  estate  in  which  she  is 
entitled  to  a  contingent  right  of  dower,  she  may  thereafter, 
but  not  before,  dispose  of  her  contingent  dower  in  the  same  by 
her  sole  act  as  if  she  were  unmarried."  Thus  as  long  as  the 
husband  owns  or  has  an  interest  in  the  real  estate,  as,  in  the 
case  of  mortgages  and  deeds  of  trust,  she  cannot  convey  her 
contingent  right  to  any  person  whomsoever;  but  if  he  has 
conveyed  away,  or  disposed  of  his  interest,  by  deed  or  con- 
tract, she  may  dispose  of  her  said  right  of  dower  by  her  con- 
veyance alone.  But  even  then  she  conveys  no  estate,  only  a 
contingent  right  or  possibility.  Her  grantee  does  not  hold 
her  dower  right  in  the  land,  upon  the  husband's  death,  but 
he  only  has  a  release  or  extinguishment  of  her  right.  The  wife 
may  be  compensated  for  her  joinder  in  a  her  husband's  deed  or 
contract  (24  Grat.  443;  2  Rand.  663). 

If  their  joint  conveyance  is  declared  void  for  fraud  be- 
tween the  parties,  she  has  dower.  If  the  conveyance  is  valid 
as  between  the  parties,  but  void  as  to  third  persons,  such  as 
creditors,  because  unrecorded  or  made  to  defraud  creditors, 
her  dower  is  not  lost  as  against  the  creditors,  but  only  as 
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against  the  grantee  and  those  claiming  under  him;  so  if, 
after  the  creditors  are  satisfied,  a  part  of  the  land  remains,  as 
to  such  portion  she  has  no  dower.  In  case  of  joinder  in  a 
mortgage  or  deed  of  trust,  her  dower  is  released  only  as  against 
the  mortgagee  or  trustee  and  those  claiming  through  or  under 
them,  and  even  as  to  them  if  the  debt  be  paid  by  the  husband 
or  his  personal  representative,  her  dower  is  restored;  and  if 
the  land  is  sold  or  some  one  interested  pays  the  debt  before 
sale,  she  has  a  dower  in  the  surplus.  So  where  the  wife  unites 
in  a  deed  of  trust  of  land  subject  to  a  mechanic's  lien,  upon 
a  sale  under  the  mechanic's  lien  the  purchaser  takes  subject  to 
her  dower.  Nor  does  the  wife's  mere  joinder  in  a  mortgage, 
without  expressly  pledging  herself  personally  or  her  property 
as  security,  make  her  surety  for  her  husband,  and  she  is  not 
entitled  to  be  paid  the  full  value  of  the  dower  right  she  has 
lost  by  joining  in  the  mortgage  but  only  one-third  of  the  sur- 
plus.    (100  Va.  337,  602;  91  Va.  458;  33  Grat  285.) 

Where  a  wife  is  a  minor  or  insane,  her  joinder  does  not 
bar  dower.  Section  6346  of  the  Code  provides  how  by  court 
proceedings  dower  or  curtesy  in  such  case  may  be  passed,  and 
her  rights  secured.  (1  M's  Real  Prop.,  §§  314-15,  331.)  And 
where  the  husband  is  a  minor  or  insane,  she  may  release  her 
dower  or  convey  her  estate  by  joining  in  the  court  deed,  where 
his  lands  are  sold  and  her  right  secured.     (Code,  §  5344-6.) 

(c)  Jointure  {or  other  property)  in  lieu  of  dmcer, — 
Jointure  (so-called  from  its  technical  origin — a  joint  estate 
to  both  during  marriage,  with  remainder  to  survivor  for  life) 
is  property  conveyed  or  willed  to  the  wife  in  lieu  of  dower. 
Section  5120  of  the  Code,  changing  nearly  every  requisite  of 
jointure  under  the  English  statutes  of  uses,  provides:  "If 
any  estate,  real  or  personal,  intended  to  be  in  lieu  of  dower, 
shall  be  conveyed  or  devised  for  the  jointure  of  the  wife,  such 
conveyance  or  devise  shall  bar  her  dower  of  the  real  estate,  or 
the  residue  thereof,  and  every  such  provision,  by  deed,  or  will 
shall  be  taken  to  be  intended  in  lieu  of  dower,  unless  the 
contrary  intention  plainly  appear  in  such  deed  or  will,  or  in 
some  other  writing  signed  by  the  paity  making  the  provision." 

Under  this  statute,  it  is  necessary  that  the  provision  for 
the  wife,  or  at  least  a  part  of  it,  should  be  enjoyed  after  her 
husband's  death,  for  it  is  then  she  may  elect  whether  to  take 
dower  or  jointure;  if  she  receives  the  provision  during  his 
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lifetime  and  spends  or  wastes  it,  the  dower  is  not  barred 
(98  Va,  284). 

The  statute  (§  5121,  as  amended  by  Acts  1922)  as  to  her 
election  to  waive  jointure  and  demand  dower,  says:  ^'But  if 
such  conveyance  or  devise  were  before  the  marriage,  without 
the  assent  in  writing  or  during  the  infancy  of  the  female,  or 
if  it  were  after  marriage,  in  either  case,  the  widow  may,  at  her 
election,  waive  such  jointure  and  demand  her  dower.  Such 
election  shall  be  made  within  one  year  after  the  death  of  the 
husband  or  within  one  year  after  the  admission  of  his  will 
to  probate  where  the  provision  is  by  will,  and  shall  be  made  in 
any  court  of  record  in  the  county  or  corporation  in  which 
the  husband  resided  at  the  time  of  his  death,  or  in  the  clerk's 
office  of  which  the  instrument  creating  the  jointure  is  recorded, 
or  by  a  writing  recorded  in  such  court,  or  in  the  clerk's  office 
thereof,  upon  such  acknowledgment  or  proof  as  would  au- 
thorize a  writing  to  be  admitted  to  record  under  chapter  two 
hundred  and  eleven;  and  when  she  shall  elect  and  receive  her 
dower,  the  estate  so  conveyed  or  devised  to  her  shall  cease  and 
determine ;  provided,  however,  that  if  any  such  conveyance  or 
will  is  of  doubtful  import  as  to  the  amount  or  value  of  the 
property  the  widow  is  to  receive  thereby  or  thereunder  and  a 
suit  in  equity  is  pending  wherein  the  said  conveyance  or  will 
will  be  construed  in  such  respect,  the  court  in  which  said  suit 
is  pending  shall,  within  said  year,  on  the  application  of  said 
widow,  if  she  so  desires,  enter  an  order  extending  the  time 
within  which  she  is  to  make  such  election  for  such  additional 
period  beyond  such  year  as  will  allow  the  said  widow  a  rea- 
sonable time,  not  exceeding  six  months,  for  making  such  elec- 
tion after  a  final  order  shall  have  been  entered  in  said  suit 
construing  such  conveyance  or  will  in  such  respect,  either  by 
a  trial  court  or  any  appellate  court  to  which  it  may  be  ap- 
pealed; and  provided  further,  that  said  widow  may,  within 
such  year,  have  the  right  to  herself  institute  and  maintain  any 
such  suit  for  the  proper  construction  of  said  conveyance  or 
will  in  such  respect." 

Hereunder,  the  widow  may  elect  between  dower  and 
jointure  in  any  case,  except  where  the  provision  for  her  is 
made  before  marriage  and  with  her  written  assent,  she  being 
21  at  the  time. 

If  her  taking  dower  would  interfere  with  any  of  the  pro- 
visions of  the  deed  or  will  creating  the  alleged  jointure,  she 
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must  elect  whether  slie  will  take  under  the  will,  for  one  cannot 
claim  under  and  contrary  to  an  instrimient  at  the  same  time 
(14  Grat.  540;  76  Va.  117). 

A  widow  8  renunciation  of  her  jointure  must  not  disap- 
point the  testator's  disposition  further  than  necessary  to  en- 
force her  right;  and  therefore  the  property  renounced  ought 
to  be  applied  to  indemnify  the  beneficiaries  under  the  deed  or 
will  who  are  disappointed  by  her  choice  (78  Va.  !226;  9  Grat. 
242;  6  Leigh,  461). 

If  the  widow  be  a  minor  or  insane,  the  court  will  ascertain 
what  will  be  best  for  her  and  then  make  the  choice  for  her. 

When  the  widow  is  deprived  of  her  jointure  or  part  there- 
of, she  takes  her  dower.  Section  5122  of  the  Code  says:  ^^If 
a  widow  be  lawfully  deprived  of  her  jointure,  or  any  part 
thereof,  she  shall  be  endowed  of  so  much  of  the  real  estate 
whereof,  but  for  said  jointure,  she  would  have  been  dowable, 
as  is  equal  in  value  to  that  of  which  she  was  deprived.'' 

(d)  Wife^s  agreement  to  relinquished  dower, — ^Relin- 
quishment in  consideration  of  marriage  is  not  a  bar;  but 
mutual  relinquishment  of  all  marital  rights  in  each's  property, 
would  seem  sufficient  (11  Grat.  434;  3  Leigh,  255;  34  W.  Va. 
142),  though  questioned  by  the  Prof.  Minors. 

Section  5135  of  the  Ck)de  (see  section  5,  (2),  (b),  above) 
applies  only  to  a  deed  and  contract  to  a  third  person,  and 
not  to  a  deed  or  contract  by  the  wife  to  her  husband,  or  for 
his  benefit,  and  so  her  contract  to  him  during  marriage,  re- 
leasing her  dower  to  him  is  void  (98  Va.  287-8;  26  Grat. 
582-3). 

But  a  settlement  of  property  upon  her  as  compensation 
for  joining  in  his  deed  or  contract  to  a  third  person  is  valid, 
if  his  creditors  are  not  thereby  defrauded  (24  Grat.  443;  2 
Rand.  563).     (1  M's  Real  Prop.,  §§  330-1.) 

(e)  Dower  barred  by  estoppel. — ^While  not  so  at  com- 
mon law,  yet  in  equity,  a  valid  acceptance  of  other  lands, 
money  or  other  collateral  satisfaction  in  lieu  of  her  dower 
estops  her  to  claim  dower,  if  she  be  of  age  and  apprised  of 
her  rights  (103  Va.  624;  98  Va.  284;  77  Va.  69;  1  M's  Real 
Prop.,  §332). 

§  8.  How  pretent  value  of  dow^r  ettimatad — Where 
the  dower  has  become  vested  by  the  husband's  death,  its  present 
value,  or  that  of  an  estate  by  curtesy  or  other  life  estate,  or 
an  annuity,  may  be  estimated  as  provided  in  the  following 
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sections  (5181-3  of  the  Code:  "When  a  party  as  tenant  for 
life,  or  by  the  curtesy,  or  in  dower,  is  entitled  to  the  annual 
interest  on  a  sum  of  money,  or  is  entitled  to  the  use  of  any 
estate,  or  a  part  thereof,  and  is  willing  to  accept  a  gross 
sum  in  lieu  thereof,  or  the  party  liable  for  such  interest,  or  af- 
fected by  such  claim,  has  the  right  to  pay  a  gross  sum  in  lieu 
thereof,  or  if  the  court  in  any  legal  proceeding  decree  a  gross 
sum  to  be  paid  in  lieu  thereof,  the  sum  shall  be  estimated  ac- 
cording to  the  then  value  of  an  annuity  of  six  per  cent,  on  the 
principal  sum  during  the  probable  life  of  such  person,  accord- 
ing to  the  following  table,  showing  the  present  value,  on  the 
basis  of  six  per  cent,  interest,  of  an  annuity  of  one  dollar,  pay- 
able at  the  end  of  every  year  that  a  person  of  a  given  age  may 
be  Uving,  for  the  ages  therein  stated : 


PRESENT 

s 

PRESENT 

PRESENT 

H 

% 

PRESENT 

VALUE 

VALUE 

VALUE 

VALUE 

0 

910.439 

26 

913.368 

.  62 

910.208 

78 

94.238 

1 

12.078 

27 

13.276 

63 

9.988 

79 

4.040 

2 

12.926 

28 

13.182 

64 

9.761 

80 

3.868 

3 

13.662 

29 

13.096 

66 

9.624 

81 

3.666 

4 

14.042 

30 

13.020 

66 

9.280 

82 

3.474 

6 

14.326 

31 

12.942 

67 

9.027 

83 

3.286 

6 

14.460 

32 

12.860 

68 

8.772 

84 

3.102 

7  . 

14.618 

33 

12,771 

69 

8.629 

86 

2.909 

8 

14.626 

34 

12.676 

60 

8.304 

86 

2.739 

9 

14.600 

36 

12.673 

61 

8.108 

87 

2.699 

10 

14.448 

36 

12.466 

62 

7.913 

88 

2.616 

11 

14.384 

37 

12.364 

63 

7.714 

89 

2.417 

12 

14.321 

38 

12.239 

64 

7.502 

90 

2.266 

13 

14.257 

39 

12.120 

66 

7.281 

91 

2.248 

14 

14.191 

40 

12.002 

66 

7.049 

92 

2.837 

16 

14.126 

41 

11.890 

67 

6.803 

93 

2.440 

16 

14.067 

42 

11.779 

^  68 

6.646 

94  < 

2.492 

17 

14.012 

43 

11.668 

69 

6.277 

96 

2.622 

18 

13.960 

44 

11.651 

70 

6.998 

96 

2.486 

19 

13.897 

46 

11.428 

71 

6.704 

97 

2.368 

20 

13.836 

46 

11.296 

72 

6.424 

98 

2.227 

21 

^3.769 

47 

11.164 

73 

6.170 

99 

2.004 

22 

13.697 

48 

10.998 

74 

4.944 

100 

1.696 

23 

18.621 

49 

10.823 

76 

4.760 

101 

1.176 

24 

13.641 

50 

10.631 

76 

4.579 

102 

0.744 

25 

18.466 

51 

10.422 

77 

4.410 

10^ 

0.814 

(Code,  §  6131.) 


672 


Dowm 


^Calculate  the  intereet  at  six  per  cent,  upon  the  sum  to 
the  income  which,  or  upon  the  value  of  the  property  to  the 
use  of  which,  the  person  is  entitled.  Multiply  this  interest  by 
the  present  value  of  an  annuity  of  one  dollar,  as  set  opposite 
the  person's  age  in  the  table,  and  the  product  is  the  gross  value 
of  the  life  estate  of  such  person  therein."     (§  5132.) 

^'Suppose  a  person  whose  age  is  forty-two  is  tenant  for 
life  in  the  whole  of  an  estate  worth  $10,500,  the  annual  interest 
on  that  sum,  at  six  per  cent,  is  $630.  The  present  value  of 
an  annuity  of  one  dollar  at  the  age  of  forty-two,  as  appears 
by  the  table,  is  $11,779,  which,  multiplied  by  $630,  gives 
$7,420.77  as  the  gross  value  of  such  life  estate  in  the  premises, 
or  the  proceeds  thereof;  then,  suppose  a  widow  whose  age  is 
thirty-six  is  entitled  to  dower  in  real  estate  worth  $12,000,  in- 
terest on  $4,000,  the  third  part  thereof,  for  one  year,  is  $240, 
which,  multiplied  by  $12,465,  the  present  value  of  an  annuity 
of  one  dollar  at  the  age  of  thirty-six,  as  appears  by  the  table, 
gives  $2,991.60,  as  the  gross  value  of  such  dower."     (§  5133.) 

An  estimate  of  the  present  value  of  a  contingent  right  of 
dower  during  the  marriage  is  more  difficult,  involving  not  only 
the  duration  of  one  life,  but  also  the  chances  of  survival  as 
between  husband  and  wife.  Table  for  this  purpose  may  be 
seen  in  3  Va.  Law  Reg.,  69,  etc.,  and  2  Rob.  Reports,  384. 
These,  of  course,  are  modified  by  health,  locality,  etc.  A  par- 
tial table  of  the  present  value  of  $100  worth  of  estate  is  as 
follows,  which  might  be  helpful  in  a  rough  estimate: 


AGE  OF  THE  HUSBAND 

AOB   Or    THE   WIFE 

26 

30 

34 

40 

58 

18,         .... 

3.99 

4.51 

5.03 

5.99 

11.40 

22,         -        -        -        . 

3.77 

4.25 

4.74 

5.69 

10.95 

26,         .... 

3.53 

3.97 

4.42 

5M 

10.47 

30,         .... 

3.23 

3.69 

4.10 

4.99 

9.96 

44,          .... 

2.34 

2.63 

2.92 

3.54 

7.65 

§  7.  Widow's  rii^to  and  datim  before  aMigmnent  of 
dower^— 

(1)  In  general. — ^Before  her  dower  is  assigned  her,  the 
widow  may  assign  or  release  her  undivided  one-third  interest 
(Code,  §  5147),  though  the  interest  is  not  an  estate  until  set 
apart  to  her.    Though  her  dower  interest,  before  assignment. 
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is  not  an  estate,  yet  she  may  assign  or  release  her  interest 
before  her  dower  is  set  apart  to  her  (Code,  §  6147) .  This  mere 
interest  may  also  be  subjected  in  equity  to  her  debts. 

(2)  What  a  widow  entitled  to  untU  dower  is  assigned, — 
By  section  5124  of  the  Code :  "Until  her  dower  is  assigned,  the 
widow  may  hold,  occupy,  and  enjoy  the  mansion  house  and 
curtilage  without  charge  for  rent,  repairs,  taxes,  or  insurance; 
and,  in  the  meantime,  she  shall  be  entitled  to  demand  of  the 
heirs,  devisees,  or  alienees,  or  any  of  them,  one-third  part  of 
the  issues  and  profits  of  the  other  real  estate  which  descended  or 
was  devised  or  passed  to  them,  of  which  she  is  dowable,  after 
deducting  the  costs  of  necessary  repairs,  taxes,  and  insurance. 
If  she  be  deprived  of  such  mansion  house  and  curtilage,  she 
may,  on  complaint  of  unlawful  entry  or  detainer,  recover  the 
possession  thereof,  with  damages  for  the  time  she  was  so  de- 
prived ;  but  nothing  in  this  section  shall  be  construed  to  impair 
the  lien,  or  delay  the  enforcement  thereof,  of  the  State,  city, 
or  county  for  the  taxes  assessed  upon  such  property." 

The  right  of  the  widow  to  remain  in  the  mansion  house 
(called  her  "quarantine,"  in  analogy  to  the  forty  days'  quaran- 
tine of  the  crew  of  a  vessel  suspected  of  disease  infection)  is 
forfeited  if  she  marries  again.     (1  M's  Real  Prop.,  §  338.) 

By  section  6554  of  the  Code:  "The  dead  victuals  (or  as 
much  thereof  as  may  be  necessary)  which,  at  the  death  of 
any  person,  shall  have  been  laid  in  for  consumption  in  his 
family,  shall  remain  for  the  use  of  such  family,  if  the  same 
be  desired  by  any  member  of  it,  without  account  thereof  being 
made.  Any  live  stock  necessary  for  the  food  of  the  family 
may  be  killed  for  that  use  before  the.  sale  or  distribution  of 
the  estate,  and  the  same  shall  not  be  taken  into  account  by  the 
administrator  or  executor  of  said  estate." 

And  also  by  section  6562:  "Upon  the  death  of  a  house- 
holder, leaving  a  widow,  minor  children,  or  daughters  who 
have  never  married,  there  shall  be  vested  in  them,  or  such  of 
them  as  shall  then  constitute  members  of  the  household,  abso- 
lutely and  exempt  from  sale  for  funeral  expenses,  or  debts  of 
the  decedent,  or  charges  of  administration  on  his  estate,  such 
of  his  property  as  would,  if  he  were  alive  and  a  householder, 
be  exempt  under  section  6552  from  levy  or  distress  for  his 
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debts'' — the  *poor  law''  exemption — see  Homestead  and  Other 
Exemptions, 

(3)  Prioritiee  as  between  dower  and  hush  and*  s  debts, — 
If  the  debts,  before  marriage  or  afterwards  have  not  been 
made  a  lien,  her  dower  is  superior.  If  they  have  before  mar- 
riage been  made  liens  of  any  kind  (though  not  recorded),  they 
have  priority,  but  upon  sale  she  has  dower  in  any  surplus 
(Code,  g  5119).  If  the  lien  and  the  marriage  were  effected 
the  same  day,  the  dower  has  precedence.  If  the  husband  con- 
tracted before  marriage  the  debts  for  his  benefit,  the  widow 
is  entitled,  as  between  her  and  the  heirs  or  a  person  taking 
under  the  will,  to  have  the  hens  satisfied  out  of  the  personalty, 
or  lands  of  such  persons;  but  if  the  debts  are  not  his,  but  the 
land  came  to  him  already  encumbered,  the  dower  is  subject 
to  the  encumbrance,  which  means  she  must  keep  down  the  in- 
terest on  her  third.  When  the  debt  falls  due,  she  must  pay  all 
or  else  submit  to  sale ;  but  if  she  pays  the  whole  she  may  com- 
pel the  heirs  or  other  persons  interested  in  the  other  two-thirds, 
to  contribute  pro  rata. 

If  the  husband's  debts  after  marriage  are  made  liens  of  any 
kind,  the  dower  is  superior,  except  in  two  cases:  (1)  where 
the  wife  unites  in  giving  a  mortgage,  or  deed  of  trust,  and 
(2)  where  he  gets  the  land  subject  to  a  lien,  when,  in  either 
case,  she  has  dower  only  in  what  is  left  (see  section  4,  (2), 
above),  unless  the  husband  in  his  lifetime,  or  a  purchaser 
from  him  under  an  a(greement  to  assiune  th^  encumbrance, 
pays  the  debt,  but  the  purchaser  at  the  sale  voluntarily  pay- 
ing it  does  not  restore  the  full  dower. 

One  who,  purchasing  land,  and  as  a  part  of  the  same  trans- 
action though  subsequently,  executes  a  mortgage  or  deed  of 
trust  thereon  to  secure  the  purchase  money  or  a  part  thereof, 
is  regarded  as  receiving  the  land  subject  to  a  lien,  and  she 
need  not  unite  in  executing  it.     (1  M's  Real  Prop.,  §§  339-40.) 

§  8.    AasigimiMit  of  dowerw— 

(1)  Valuation  of  the  land. — ^The  widow  is  entitled  to  one- 
third  in  productive  value,  not  merely  one-third  in  quantity. 
The  value  is  estimated  as  at  the  time  of  the  assignment  or 
recovery ;  if  the  land,  after  the  husband's  death,  rises  in  value 
from  natural  causes,  or  if  the  heir  improves  it,  as,  by  plant- 
ing crops  or  building  houses,  the  widow  profits  by  it;  but  if 
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the  land  depreciates  in  value,  she  loses;  and  by  statute  (Code, 
§§  6127-8)  this  is  true  as  against  a  purchaser  under  a  decree 
of  court,  or  a  grantee  of  the  husband  in  his  lifetime,  as  well 
as  heirs  or  those  claiming  under  a  will,  or  their  assigns;  but 
a  court  of  equity  will  relieve  the  purchaser  at  the  sale  or 
from  the  husband  from  her  recovery  of  dower  in  kind  on 
the  terms  of  his  paying  to  the  widow  during  her  life,  lawful 
interest  from  the  commencement  of  her  suit  on  one-third  of 
the  value,  at  the  husband's  death,  of  the  real  estate  sold,  de- 
ducting the  value  of  such  permanent  improvements  (if  any) 
then  existing  as  may  have  been  made  (after  the  sale)  by 
the  purchaser  or  his  assigns.     (1  M's  Real  Prop.,  §§  342-4.) 

(2)  Where  dower  interest  has  been  sold. — In  such  case, 
the)  purchaser  may  ask  for  th^  assignment,  even  in  a  court  of 
law,  or  the  other  parties  in  interest  may  set  a^art  to  him 
his  allotment  without  suit.     (1  M's  Real  Prop.,  §  345.) 

(3)  How  dower  assigned, — By  section  5125  of  the  Code: 
^'Dower  may  be  assigned  as  at  common  law;  or  upon  the 
motion  of  the  heirs,  devisees,  or  alienees,  or  any  of  them, 
the  court  in  which  or  in  the  clerk's  office  of  which  the  will 
of  the  husband  is  admitted  to  record  or  administration  of  his 
estate  is  granted  or  the  conveyaoice  of  the  alienee  is  recorded, 
may  appoint  commissioners,  by  whom  the  dower  may  be  as- 
signed, and  the  assignment,  when  confirmed  by  the  court  shall 
have  the  same  effect  as  if  made  by  the  heir  at  common  law; 
but  nothing  herein  contained  shall  be  construed  to  take  away 
or  affect  the  jurisdiction  which  courts  of  chancery  now  exer- 
cise on  the  subject  of  dower." 

As  an  assignment  of  dower  passes  no  estate,  but  dower  is 
a  continuation  of  the  husband's  estate ;  so  really  no  writing  is 
necessary  for  a  voluntary  assignment  of  dower,  but  it  would 
be  very  imprudent  not  to  have  a  written  memorial  of  the  trans- 
action; and  if  made  by  order  of  court  it  must  be  in  writing  and 
recorded  (Code,  §§  5125,  5216). 

The  dower  may  be  assigned  by  order  of  court,  or  by  the 
widow  and  the  other  parties  in  interest.  If  an  heir  is  a  minor, 
his  guardian  acts  (Code,  §  5129),  or  if  he  be  insane,  his  next 
friend.  If  there  are  several  heirs  or  parties  taking  under  a 
will  (who  are  joint  tenants),  one  holding  a  freehold  estate  in 
the  land  may  assign  the  dower  to  the  widow ;  but  otherwise 
where  they  are  tenants  in  common  or  co-parceners,  who  each  is 
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seized  of  ai^  undivided  share  only  (see  Real  Estate^  section  2, 
for  definition  of  such  tenants).  The  widow^s  acceptance  is 
necessary  to  a  voluntary  assignment  of  dower.  If  the  widow 
is  ousted  by  a  superior  title,  she  recovers  in  value  a  third  of 
the  remaining  two-thirds,  as  at  the  time  of  assignment. 

Dower  must  not  be  assigned  in  other  lands,  though  if  by 
agreement  of  all  parties  she  takes  other  lands  or  money  in  lieu 
of  dower,  equity  (though  not  law)  will  repel  any  subsequent 
claim  of  dower  on  her  part. 

In  making  the  assignment,  regard  is  to  be  had  mutually 
to  the  rights  of  all  persons  concerned;  as,  where  the  husband 
has  sold  some  of  the  land,  her  dower  should  be  assigned  out 
of  his  other  lands,  if  no  injustice  be  thereby  done  the  widow ; 
and  likewise  where  there  are  several  purchasers  from  him, 
the  several  trusts,  so  far  as  possible,  ^ould  be  subjected  to 
her  dower  in  the  inverse  order  of  the  conveyances,  tsJsing  the 
unsold  land  first.  This  is  the  rule  where  encumbered  land  is 
sold  in  parcels  (Code,  §  6476) . 

Dower  is  usually  assigned  by  metes  and  bounds,  though 
this  may  be  dispensed  with  by  mutual  agreement.  For 
example,  if  the  property  cannot  be  divided,  as  in  case  of  a 
mill,  mine,  etc.,  she  may  be  endowed  with  a  third  of  the  toll, 
rents  and  profits,  etc.;  and  where  the  husband  has  only  an 
undivided  interest,  she  may  be  assigned  her  proportionate 
share  of  the  profits,  etc.,  or  either  tenant  may  demand  a  par- 
tition. But  in  no  case  can  the  court,  without  her  consent,  as- 
sign her  a  gross  sum  of  money  in  one  payment  in  satisfaction 
of  her  dower — ^at  least  if  it  be  possible  to  assign  the  dower 
otherwise  (see  section  6,  above) .  This  is  computed  according 
to  table  in  section  6,  above. 

As  to  recovery  of  dower  and  damages  for  its  being  with- 
held, by  statute  (§§  5126-7,  5480)  this  may  be  done  by  eject- 
ment, or  a  bill  in  equity,  the  court  appointing  commissioners 
to  assign  the  dower;  and  at  law  or  in  equity  the  widow  is  al- 
lowed damages  either  as  against  a  purchaser  from  her  husband 
in  his  lifetime  or  under  a  decree  of  court,  or  against  his  heirs 
or  persons  taking  the  land  under  his  will,  or  other  assigns, — 
as  against  the  purchaser,  from  the  commencement  of  the  suit, 
and  as  against  the  others,  for  such  time  after  the  husband's 
death  as  they  have  withheld  the  dow^r,  not  over  5  years  before 
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the  suit  is  commenced,  and  in  either  case  to  the  time  of  the 
recovery;  and  if  after  suit  is  brought  the  widow  or  the  ten- 
ant die  before  such  recovery  of  damages,  the  same  may  bv. 
recovered  by  her  executor  or  administrator  against  his. 

By  section  5124,  before  dower  is  assigned,  "if  she  be  de- 
prived of  thpt  mansion  house  and  curtilage,  she  may,  on  com- 
plaint of  unlawful  detainer,  recover  the  possession  thereof, 
with  damages,  for  the  time  she  was  so  deprived."  (1  M's  Real 
Prop.,  §  355. 

§  9.  Widow's  righto  and  duties  after  assignment  of 
dower, — ^Upon  assignment  of  dower,  but  dating  from  the 
death  of  her  husband,  she  becomes  a  tenant  of  a  freehold  for 
life,  with  the  same  rights  and  duties  in  general  as  divolve 
upon  any  other  tenant  for  life — see  Real  Estate^  section  4.  So 
she  must  pay  one-third  of  the  annual  interest  upon  liens  or 
encumbrances  which  are  superior  to  her  dower,  or  contribute 
her  share  in  paying  off  such  encumbrance  falling  due  during 
her  lifetime,  etc. — see  section  7,  (3),  above;  and  1  M's  Real 
Prop.,  §  355. 

By  section  5130  of  the  Code,  crops  growing  on  a  widon-'s 
dower  land  at  her  death  may  be  disposed  of  by  her  will,  and 
shall  go  to  her  executor  or  administrator  like  growing  crops 
on  any  other  life  estate. 

If  a  widow  receives  dower  or  jointure,  she  cannot  also 
have  a  homestead  exemption  in  lands;  and  if  she  and  the  minor 
children  set  apart  an  exemption  in  personal  estate,  the  value 
of  her  dov/er  or  jointure  must  be  deducted  therefrom,  but  the 
rights  of  minor  children  must  not  thereby  be  impaired.  (Code, 
§§  6538,  6541.) 

§  10.  Forms  of  biDs  and  decrees,  in  assignment  of  dower. 
—See  Hurst's  Forms,  Nos.  74  and  75,  and  211-12. 
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DRAINAGE  AND  POLLUTION  OF  STREAMS 

See  Easements;  Real  Estate 

I  1.  Dnkmg!^ — Since  1910,  we  have  had  an  extensive 
drainage  act  for  the  establishment  by  the  courts  of  drainage 
districts,  which  see  (Code,  §§  1737-81,  and  Acts  1920,  p.  607, 
amending  §§  1738,  1749-60,  1771,  1774, 1781.) 

For  procedure  to  drain  through  another^s  land,  see  Code, 
8§  5293-7. 

I  2.  PoOatioii  of  streama.— See  Code,  §§  1782-96  and 
Acts  1918,  p.  425. 
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§  L  Difiiiitioii  and  naliira^— A  "due  bill"  is  an  acknowl- 
edgment of  a  debt  in  writing  as  now  due  and  payable  to  the 
creditor  direct,  and  not  to  his  order  like  a  negotiable  note. 
It  may  be  assigned  but  not  by  mere  endorsement. 

§  2.    Forma  of  'a>iia.BilIs.'' 

No.  1.    Due  (or  /  awe)  A.  P.  $1.00.,  Aug.,  20, 1921.    S.  N. 

No.  2.  Upon  settlement  of  accounts,  this  day,  with  A.  P. 
I  acknowledge  the  sum  of  $100  to  be  due  and  owing  to  him 
by  me.     This  August  20,  1921.    S.  N. 
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f.    (NFenae^See  Code  §§  4416-25. 

§  2.    Antidadling  oadi^— See  Code,  §§  270-1. 

§  3.  Disqualified  to  vote  or  hold  office^ — See  Va.  Const. 
§28;Code,  §§93,  289. 

§  4.  Legislature  may  remove  disability.— See  Va.  Const., 
§  57. 
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DUE  PROCESS  OF  LAW 

S  1.    Definition 

§  2.    Constitutional  provisions 

S  3.    Illustrations 

§  1.  Definitioiu — "Due  process  of  law"  is  equivalent  to 
"law  of  the  land"  or  "due  course  of  law'',  and  requires  that  a 
person  shall  have  reasonable  notice,  and  an  opportunity  to  be 
heard  before  an  impartial  tribunal  of  competent  jurisdiction, 
and  that  the  proceedings  therein  shall  be  according  to  some 
recognized  and  accustomed  mode  of  procedure,  between  the 
proper  parties,  before  an  order  or  decree  can  be  made  affecting 
one's  right  of  person  or  property.  (92  Va.  461;  98  Va.  919; 
96  Va.  272;  109  Va.  666.) 

§  2.  Constitatioiial  provisions. — ^The  5th  Amendment  to 
the  U.  S.  Constitution,  providing  that  no  person  shall  be 
"deprived  of  life,  liberty,  or  property,  without  due  process  of 
law,"  is  applicable  alone  to  the  Federal  government  as  a 
restraint  upon  its  authority  (20  Grat.  165) ;  but  the  14th 
amendment  is  an  express  restraint  and  limitation  upon  thr 
powers  of  the  States,  it  providing  that  no  State  shall  "deprive 
any  person  of  life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  law"  (this  latter  class  forbidding  class  legis- 
lation). Section  8  of  the  Virginia  Constitution,  as  to  criminal 
cases,  says  that  "no  man  shall  be  deprived  of  his  life  ("life" 
was  added  by  the  Constitution  of  1902)  or  liberty,  except  by 
the  law  of  the  land  or  the  judgment  of  his  peers";  and  the 
Constitution  of  1902  inserts  for  the  first  time,  as  to  civil  mat- 
ters, '^hat  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law." 

Until  the  14th  Amendment  as  to  due  process,  the  only 
limitation  upon  the  power  of  a  State  with  respect  to  retro- 
spective laws  was  that  they  should  not  impair  the  obligation 
of  contracts,  nor  partake  of  the  nature  of  ex  post  facto  laws 
(see  Statutes).  There  is  no  express  inhibition  in  the  State 
Constitution  as  to  retrospective  laws.     (105  Va.  242,  255.) 

§  3.  Ilhistrmtioiis. — A  statute  may  in  some  cases  author- 
ize an  arrest  without  a  warrant.  A  summary  arrest  and  im- 
prisonment under  the  statute  (§  2395)  for  the  collection  of 
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taxes  does  not  violate  the  right  of  personal  liberty.  (20  Grat. 
165;  108  Va.  870;  110  Va,  892-3;  122  Va.  920.) 

A  statute  making  railroad  companies  liable  for  damage 
by  fire  along  their  right  of  way,  though  without  negligence, 
or  requiring  a  railroad  to  fence  their  roadbeds,  is  constitu- 
tional; but  otherwise  a  statute  requiring  an  unjust  and  un- 
reasonable reduction  of  tolls  of  a  turnpike  company  (165  U.  S. 
1;  115  U.  S.  512;  164  U.  S.  578;  2  Va.  Law  Reg.  813,  816, 
861-2.)  Our  statute  (§§  2451-2),  providing  for  forfeiture  of 
lands  for  failure  to  have  the  same  entered  in  the  land  books, 
after  notice  in  writing  by  the  commissioner,  was  held  by  our 
courts  constitutional — that  the  statute  was  self -executing  with- 
out the  necessity  of  any  inquisition  or  judicial  procedure  of 
any  kind  (10  Grat.  400,  405,  445;  15  Grat.  190;  17  Grat.  221; 
18  Grat.  100;  96  Va.  231);  but  these  decisions  were  ques- 
tioned by  the  U.  S.  Supreme  Court  (171  U.  S.  405);  and  so 
the  Bevisors  of  the  Code  1919,  to  meet  this  objection,  have  pro- 
vided for  a  declaration  of  forfeiture,  by  the  court,  after  ten 
days'  notice. 

The  statute  (§  2292)  providing  for  reinstatement  and 
assessment  by  commissioners,  of  land  improperly  dropped  from 
the  land  books,  is  not  unconstitutional,  as  provision  is  made 
(§§  2385-6)  for  review  of  action  of  commissioner.  (97  Va. 
397.) 

The  statute  (§  2488)  as  to  lands  sold  for  delinquent  taxes, 
cutting  off  all  defenses  against  the  purchaser,  except  that  the 
taxes  were  not  properly  chargeable  or  have  been  paid,  is  a 
valid  exercise  of  the  legislative  power,  and  due  process  of 
law.     (97  Va.  536.) 

The  "stay  law,"  passed  after  the  Civil  War,  suspending 
the  running  of  the  statute  of  limitations,  is  constitutional. 
(26  Grat.  72;  27  Grat.  587;  4  Va.  Law  Reg.  330.) 

Assessment  of  taxes  by  a  city  or  town  without  opportunity 
to  be  heard,  or  to  correct  an  erroneous  assessment,  is  taking 
property  without  due  process  of  law  (92  Va.  561;  96  Va. 
272;  97  Va.  728) ;  the  statute  (§  3073)  now  has  a  provision  for 
notice  and  a  regular  course  of  procedure.  See,  also,  Cities 
and  Tow7is. 

An  appeal  or  writ  of  error  is  not  an  inalienable  right,  nor 
any  part  of  due  process.     (103  Va.  870.) 
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A  municipality  cannot  deprive  an  owner  of  a  dead  ani- 
mal, of  his  property  therein,  before  the  same  becomes  and  is 
adjudged  a  nuisance.     (103  Va.  774.) 

Prior  to  the  enactment  of  Acts  1908,  p.  536,  (Code,  §§  5861 
&  seq.),  providing  for  the  administration  of  the  estate  of  a 
person  presumed  dead  by  reason  of  seven  years'  absence,  it 
was  held  that  to  administer  the  estate  of  such  an  one,  without 
notice,  was  deprivation  of  property  without  due  process,  under 
the  14th  Amendment.     (104  Va.  826,  828-30.) 

A  judgment  in  personam  (against  the  person)  against  a 
non-resident  upon  substituted  process  is  void  under  the  14th 
Amendment.     (106  Va.  61.) 

The  State  Corporation  Commission,  acting  in  its  judicial 
capacity,  must  give  notice  of  its  proceedings.     (106  Va.  265.) 

The  statute  (§  6063)  authorizing  the  service  of  process 
on  a  domestic  corporation  by  publication,  is  due  process  of 
law.     (124  Va.  465.) 

The  drainage  law  (§§  1737  &  seq.)  provides  for  due 
process.     (124  Va.  71.) 


EASEMENTS 

See  Adjaininff  Landowners;  Cities  and  Towns;  License  {on 
Lands);  Roads^  Bridges^  etc, 

S  1.    Nature   of   easements 

§  2.    Modes  of  acquiring  easements 

(1)  By  natural  right, 

(2)  By  express  grant,   deed,   or  covenant 

(3)  By  express  reservation  or  exception 

(4)  By   impUed  grant 

(6)     By  implied  reservation 

(6)  By  prescription 

(7)  By  estoppel 

S  3.    Modes  of  extinguishing  easements 

S  4.    Instances   of   easements,   and   special   principles   applicable 
thereto  ' 

(1)  Private  ways 

(2)  Support  of  land 

(3)  Support  of  buildings 

(4)  Party  waU 
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(6)  DlTlBion    fences 

(6)  Light,  air,  and  prospect 

(7)  Drainage   of  surface  water 

(8)  Pews  In  chnrches,  and  cemetery  rights 


§  1.  Nataro  of  wiswuMile. — An  easement  is  a  right 
(variously  acquired — section  2,  below)  on  the  part  of  one  per- 
son either,  (1)  to  use  the  land  of  another  (the  ^servient^'  tract, 
the  land  to  which  the  right  is  annexed  being  called  the  ^^domi- 
nent^'  tract)  in  a  particular  manner  and  for  a  particular  pur- 
pose, as,  ways,  support  of  buildings,  party  walls,  division 
fences,  light,  air  and  prospect,  drainage,  pews  and  cemetery 
rights;  or  (2)  to  compel  the  owner  of  the  servient  tract  to 
refrain  from  certain  uses  of  his  own  land,  the  rights  in  either 
case  not  be  inconsistent  with  a  general  ownership  in  the  ser- 
vient tract.  An  easement  differs  from  a  license  (see  License 
(on  Lands) ^  section  1),  in  that  a  license  is  not  real  estate  or 
any  interest  therein,  but  a  mere  authority,  usually  revocable 
and  non-transferable,  to  do  certain  acts,  as,  to  hunt  upon 
another's  lands;  while  an  easement  is  an  interest  in  land, 
usually  irrevocable  and  freely  transferable  in  connection  with 
the  land.     (1  M's  Real  Prop.,  §§  92,  97, 118.) 

§  2.  Modes  of  acc|airing  eftsementa. — ^They  may  be  ac- 
quired: "      !  ' 

(1)  By  natural  rights  without  any  grant,  etc.,  as  the 
right  of  support,  natural  drainage,  etc. 

(2)  By  express  grant^  deed  or  covenant^  which  must  be 
under  seal,  though  a  contract  therefor  not  under  seal  will  be 
treated  as  an  equitable  easement,  in  a  court  of  equity.  If 
granted  in  general  terms,  without  specifying  the  mode  of  en- 
joyment, it  may  be  used  in  any  manner  and  for  any  purpose 
reasonably  within  the  terms  of  the  grant,  or  reasonably  neces- 
sary; as,  an  "alley  passway"  covers  its  use  for  light  and  air, 
and  its  non-use  as  a  passway  is  no  abandonment  of  it  (105  Va. 
619,625). 

(3)  By  express  reservation  or  exception. — ^The  convey- 
ance need  be  signed  only  by  the  grantor. 

(4)  By  implied  gropfU. — A  grant  of  land  carries  with  it 
by  implication,  as  incident  thereto,  everything  reasonably 
necessary  to  the  enjoyment  of  the  thing  granted  in  the  power 
of  the  grantor  to  bestow  (98  Va.  668).    An  implied  easement 
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from  necessity  or  by  necessary  inference,  is  where  the  prop- 
erty could  not  otherwise  be  used  by  the  grantee,  or  be  used 
for  the  purpose  intended ;  as,  where  the  land  is  either  entirely 
surrounded  by  the  grantor's  lands,  or  his  and  a  stranger's 
lands,  the  grantee  has  a  way  out  over  the  grantee's  land,  by 
necessity — a  subjective  necessity  of  inference  that  the  grantor 
so  intended,  rather  than  by  objective  necessity  to  make  the  land 
profitable  and  useful;  if  the  land  granted  is  entirely  sur- 
rounded by  a  stranger's,  no  right  of  way  out  is  implied  by 
necessity.  To  establish  a  way  by  necessity,  the  dominent  and 
servient  lands  must  have  sometime  belonged  to  the  same  per- 
son. The  kind  of  way  and  the  sort  and  quantity  of  traffic 
over  it  depends  on  the  condition  and  mode  of  use  at  the  time 
of  the  grant  of  the  dominent  estate.  If  there  be  another  mode 
of  access  to  the  land,  though  much  less  convenient,  or  more 
expensive  to  develop,  no  easement  by  necessity,  it  seems,  can 
be  claimed. 

Where  one  is  accustomed  to  utilize  a  part  of  his  land  for 
the  benefit  of  another,  he  thereby  creates  a  relation  between 
the  two  parts  called  a  qitasi  easement;  and  if  he  convey  the 
gium  dominent  tract,  retaining  the  quasi  servient  tract,  the 
conveyance  of  the  former  carries  with  it  the  right  to  the  con- 
tinued use  of  the  servient  tract;  provided  (at  least  where  the 
servient  tract  comes  into  another's  possession)  the  qiuisi  ease- 
ment is  apparent,  continuous,  and  reasonably  necessary  to  the 
enjoyment  of  the  dominant  tract  (23  (irat.  6,  7,  258  76  Va. 
*'^04-  98  Va.  668;  102  Va.  148).  There  may  be  successive  or 
simultaneous  transfers  of  the  two  tracts.  (1  M's  Real  Prop., 
§§  102.-4.) 

(6)  By  iviplied,  reservation. — ^An  easement  by  implied 
reservation,  unlike  an  implied  grant  (section  (4),  above), 
rests,  it  seems  upon  the  very  opposite  presumption  that  the 
parties  intended  that  the  grantor  should  retain  something  in- 
stead of  passing  it  with  the  land  and  also  to  some  extent  should 
derogate  from  his  own  grant.  This  reservation  must  be  based 
on  public  policy  which  intends  lands  to  be  useful  and  bene- 
ficial to  the  community.  So  where  lands  are  conveyed  leaving 
a  surrounded  central  building  or  tract  surrounded  on  all  sides 
by  his  or  his  and  another's  lands,  the  grantor  has  a  reservation 
of  ao  easement  by  necessary  intendment  over  the  lands  con- 
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veyed.  But  an  eaaenient  is  not  impliedly  reserved  by  the 
grantor  in  case  of  the  severance  of  the  ownership  of  two  tracts 
by  the  transfer  of  the  quasi  servient  tract,  the  grantor  retaining 
the  giMsi  dominent  tract,  as  is  the  case  of  an  easement  impliedly 
granted  to  grantee;  except  where  the  easement  is  strictly  and 
obviously  necessary ;  and  except  also  in  the  case  of  reciprocal 
giM9i  easements,  which  generally  consist  of  the  mutual  support 
of  two  buildings  by  one  another,  as,  where  one  erects  two 
buildings  (mutually  supporting  each  other)  on  two  adjacent 
lots,  and  then  conveys  one  and  retains  the  other,  the  easement 
of  support  is  impliedly  reserved  by  the  grantor,  in  consider- 
ation of  the  support  impliedly  granted  to  the  grantee,  each 
being  a  qtum  dominent  as  well  as  gtuui  servient  tenement. 
(1  M's  Real  Prop.,  §§  105-7.) 

(7)  By  estoppel — ^Where  the  grantor  actually  or  con- 
based  upon  the  presumption  of  a  grant,  arising  after  long,  con- 
tinued, adverse,  uninterrupted,  notorious,  exclusive  enjoyment 
of  a  right  in  the  land  of  another,  under  a  claim  of  title,  for 
twenty  years.  The  extent  and  mode  of  enjoyment  of  an 
easement  by  prescription  depends  upon  the  extent  of  the  user 
and  the  customary  mode  of  enjoyment  thereof,  during  said 
time.  (1  M's  Real  Prop.,  §  108.)  See,  also,  Adversary  Pos- 
session, 

(7)  i^y  estoppel. — Where  the  grantor  actually  or  con- 
structively represents  the  existence  of  an  easement  appurtenant 
to  the  land  sold  to  be  enjoyed  in  land  not  sold,  the  grantor  is 
estopped  to  deny  the  easement;  as,  where  the  grantor  de- 
scribes the  land  sold  as  on  a  street  described  as  running 
through  his  unsold  land,  he  is,  as  against  his  vendee  (though 
not  necessarily  as  against  the  public  or  third  persons),  stopped 
to  deny  the  existence  of  such  a  street,  and  the  grantee  has  a 
right  of  way  along  the  route  of  the  supposed  street.  So^  like- 
wise, a  right  of  way  in  favor  of  the  grantee,  or  an  easement 
of  light  and  air,  may  be  created  by  a  description  in  a  deed 
referring  to  a  plat  by  which  adjacent  land  of  the  grantor  is 
appropriated  to  use  as  a  street  or  a  park.  The  result  is  the 
same  if  the  grantor  subsequently  acquires  the  servient  lands. 
(1  M's  Real  Prop.,  §109.) 

§  3.  Modes  of  eKtingniahing  eaaementa.— Easements 
once  created  may  be  extinguished : 
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(1)  By  a  cessation  of  the  purposes  for  which  it  was 
created,  to  determine  which  you  look  to  the  terms  of  the  grant, 
in  case  of  an  express  easement,  or,  if  implied,  to  the  circum- 
stances from  which  the  implication  arises; 

(2)  By  express  release  under  seal  (Code,  §§  5141,  5147) ; 

(3)  By  implied  release  or  abandonment, — ^not  by  a  mere 
non-use,  however  long,  but  in  addition  to  non-use,  acts  of  the 
owner  of  dominent  tract,  showing  an  intent  to  abandon  per- 
manently the  use  of  the  servient  land,  or  adverse  acts  of  the 
owner  of  the  servient  tract  for  20  years,  showing  an  intent  to 
obstruct  the  dominent  owner's  enjoyment  of  the  easement ; 

(4)  By  change  of  condition  of  the  dominent  tract,  in- 
volving an  increased  use  of  the  servient  land,  which  depends, 
in  case  of  an  express  easement,  upon  the  language  used;  but 
in  case  of  an  implied  easement,  upon  the  needs  of  the  domi- 
nent land  at  the  time  the  easement  arises,  and  in  either  case, 
any  subsequent  change  in  the  dominent  tract  that  necessarily 
and  unavoidably  involves  an  increased  use  of  the  servient  tract, 
will  extinguish  the  easement,  as  also  in  case  of  an  easement 
by  prescription,  if  the  increased  use  is  inseparable  from  the 
former  use; 

(5)  By  union  of  dominent  and  servient  tracts,  in  the 
same  owner  in  fee  simple  or  by  the  same  sort  of  title;  but  in 
the  case  of  an  estate  for  life  or  for  years,  the  easement  is  only 
suspended  for  that  period,  when  it  again  revives;  and  whefe 
one  title  is  legal  and  the  other  legal  or  equitable,  the  easement 
is  not  extinguished,  as  it  is  not  where  the  interest  in  one 
of  the  tracts  is  undivided,  as  where  he  is  a  joint  tenant  or  a 
tenant  in  common; 

(6)  By  adverse  acts  of  the  servient  owner  coupled  with 
the  non-use  of  the  easement  (even  for  less  than  20  years — ^but 
see  98  Va.  668;  105  Va.  525;  107  Va.  601),  or  by  such  adverse 
acts  alone  for  20  years,  obstructing  the  dominent  owners  en- 
joyment and  showing  an  intent  to  deprive  him  of  the  easement, 
if  such  acts  constitute  a  legal  interference  and  give  rise  to  a 
right  of  action  (105  Va.  525;  107  Va.  601),  or  by  acts  per- 
manently obstructing  the  easement  (as,  where  buildings  are 
erected,  etc.),  under  the  license  or  authority  of  the  owner  of 
the  easement ; 

(7)  By  transfer  of  servient  tract  to  a  purchaser  without 
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either  actual  notice,  as  where  the  use  is  open  or  visible,  or  is 
constnictiye  notice  by  recordation  of  the  express  grant  or 
reservation,  as  in  the  case  of  light,  air,  or  prospect  over  a  va- 
cant lot.     (1  M's  Real  Prop.,  §g  111-17.) 

8  4b  ImTinnn  of  oaaooMiitSi  and  nacial  mimjulei  uipli* 
cabia  tbsratoi — The  general  principles  of  easements  are  given 
in  sections  1  to  3,  above.  Here  we  enumerate  several  kinds 
and  give  some  of  the  distinctive  principles  governing  them. 
The  several  kinds  of  easements  are : 

(1)  Private  way 8^  as,  a  foot  way,  drive  way,  or  cart  way 
(for  any  wheel  vehicle.  A  cart  way  includes  all  the  others 
and  a  drive  way  includes  a  foot  way.  It  is  the  duty  of  the 
grantee  of  a  way  to  repair  it.  If  the  grantor  agrees  to  repair 
and  does  not,  the  owner  of  the  easement  may  go  upon  the 
adjacent  lands  of  the  servient  owner  whenever  the  way  be- 
comes impassable;  but  not  so  where  it  is  his  own  duty  to 
repair.     (1  M's  Real  Prop.,  §§  119-21.) 

(2)  Support  of  land. — Every  landowner  has  a  natural 
right  to  the  support  of  his  land  by  adjacent  (side)  and  sub- 
jacent (underneath)  land,  and  he  is  entitled  to  damages  for 
its  infringement  (even  by  a  city — 88  Va.  992) ,  by  excavating 
or  improving  the  servient  land,  or  otherwise.  Artificial  sup- 
port sufficies,  if  efficient.  The  question  of  subjacent  support 
arises  where  the  surface  belongs  to  one  and  the  minerals  to 
another,  and  the  same  law  applies  as  in  case  of  lateral  support. 
If  the  owner  is  guilty  of  negligence,  and  excavates  without 
due  care  and  warning,  and  buildings  fall  or  are  weakened 
thereby,  he  is  liable,  regardless  of  any  easement  of  support.  ( I 
M's  Real  Prop.,  §  122.) 

(8)  Support  of  buildings. — ^This  right  of  support  for 
the  added  weight  of  buildings  or  buildings  by  buildings,  is  not 
a  natural  right,  but  a  right  by  express  grant  or  reservation; 
but  if  the  land,  by  excavation,  would  have  fallen  any  way, 
even  without  the  building  thereon,  the  owner  may  recover  for 
the  building  and  the  land.     (1  M's  Real  Prop.,  §  123.) 

(4)  Party  wall. — This  may  occur  either  where  the  wall 
is  the  property  and  entirely  upon  the  lands  of  one  of  the  own- 
ers, but  by  grant  or  prescription  is  subject  to  an  easement  of 
support  for  beams,  rafters,  etc.,  by  the  owner  of  the  adjacent 
house  and  a  right  by  him  to  have  it  maintained  as  a  party  wall ; 
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or  where  the  wall  is  built  partly  on  the  land  of  each,  who 
owns  his  half  of  the  wall,  but  with  reciprocal  and  mutual  ease- 
ments of  support,  etc.  If  these  easements  do  not  exist,  the 
wall  is  mere  property,  owned  either  by  one  or  by  both  in 
common.  Apart  from  statute  (which  we  do  not  have)  or 
agreement,  one  cannot  build  a  wall  partly  on  another's  land, 
and,  if  he  does  so,  he  cannot  compel  him  to  contribute  to  the 
expense  of  its  erection  or  maintenance,  though  the  other  may 
use  it  as  it  has  become  a  part  of  his  land  by  its  erection  thereon 
without  his  consent;  but  an  agreement  to  contribute  is  some- 
times presumed  from  acquiescence,  knowing  the  builder  ex- 
pects to  be  repaid.     (1  M's  Real  Prop.,  §  126.) 

(5)  Division  fences. — ^At  common  law,  one  landowner 
did  not  have  to  assist  another  to  build  or  maintain  a  division 
fence,  in  the  absence  of  an  agreement,  express  or  implied;  but 
by  statute  (§  3555,  etc.)  adjoming  landowners  are  compelled 
to  contribute  to  the  erection  and  maintenance  of  division 
fences.    See  Fences. 

(6)  Lighty  air^  and  prospect. — ^While  one  has  no  natural 
right  to  either,  and  cannot  object  because  he  has  been  cut  off 
from  either  by  the  erection  of  buildings,  even  though  this  be 
done  maliciously  and  for  the  sole  purpose  of  injuring  or 
annoying  him,  yet  as  to  such  air  as  he  does  get  he  has  a  nat- 
ural right  to  get  it  reasonably  pure,  and  free  from  pollution 
by  the  use  made  of  the  adjacent  land,  as,  by  the  smoke,  odors, 
dust,  or  vapofs  of  railroad  trains,  factories,  etc.,  unless  he  has 
released  such  right  by  grant  or  abandonment.  But  a  land- 
owner may  acquire  the  easement  by  express  grant  or  its 
equivalent,  but  not  by  implied  grant  or  reservation,  nor  by 
prescription  or  long  usage,  so  the  English  doctrine  of  '^an- 
cient lights"  is  not  the  law  in  this  country  or  in  Virginia.  As 
to  prospect  or  view,  it  ''is  probable,"  says  Prof.  Kaleigh  C. 
Minor,  ''that  where  the  right  to  the  continued  enjoyment  of  a 
fine  prospect  has  been  expressly  granted,  over  a  vacant  lot, 
the  erection  of  a  building  thereon  or  other  obstruction  thereto 
would  be  actionable."     (1  M's  Real  Prop.,  §  127.) 

(7)  Drainage  of  surfa^ce  water. — As  to  rights  in  respect 
to  flowing  streams,  which  are  not  easements,  see  Real  Estate^ 
section  1,  (7),  (A).  But  there  may  be  an  easement  as  to  sur- 
face water  collected  from  rain,  snow,  and  the  like,  and  not 
flowing  in  natural  or  defined  channels,  either  to  have  it  drain 
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on  another's  land,  or,  on  the  other  hand,  to  obstruct  such  drain- 
age. A  lower  landowner  has  no  natural  right  to  the  water, 
and  so  cannot  complain  if  it  is  cut  off.  Neither  can  the  upper 
owner  complain  if  he  obstructs  its  flow  and  throws  it  back 
on  him.  But  if  the  drainage  is  in  a  natural  and  defined 
channel  along  which  it  has  been  accustomed  to  drain  the  lower 
or^ner  cannot  obstruct  the  flow.  If,  however,  the  flow  is  aided 
by  ditches  or  other  artificial  means  so  as  to  discharge  the 
water  in  volume  upon  the  lower  lands,  the  upper  owner  is 
guilty  of  a  trespass.  Where  the  flow  is  in  no  defined  channel, 
either  natural  or  artificial,  the  surface  water  is  regarded  as 
a  common  enemy,  and  each  landowner  may  rid  his  land  of  it 
as  best  he  can,  without  regard  to  the  rights  of  others.  An 
u[»per  owner,  however,  has  no  right  to  pollute  water  flowing  or 
draiiiing  upon  his  neighbor's  land.     (1  M's  Real  Prop.,  §128.) 

The  easement  of  drip  from  a  building  upon  another's 
land  is  not  a  natural  right,  but  one  that  must  be  acquired  by 
grant  or  prescription  or  20  years'  usage.  But  one  using  the 
drip  to  supply  his  cistern  or  for  other  purpose,  though  used 
for  20  years,  has  no  easement  therein,  because  the  use  is  not 
adverse,  and  the  house-owner  may  by  re-roofing  or  guttering 
stop  the  drip  entirely.     (1  M's  Real  Prop.,  §  129.) 

See,  also.  Drainage^  etc. 

(8)  Pews  in  churches^  and  cemetery  rights. — It  seems 
the  right  to  a  pew  in  a  church  (and  also  to  a  tomb  or  vault 
in  a  cemetery)  is  an  easement,  and  therefore  real  estate.  The 
owner's  right  is  only  to  occupy  (so  long  as  the  churcn  exists), 
not  to  decorate  according  to  fancy,  nor  to  tear  down.  Likewise 
as  to  the  owner  of  a  burial  lot  in  a  cemetery,  while  he  does 
not  own  the  land,  yet  his  right  is  real  estate.  No  deed  \^ 
necessary.  He  enjoys  the  easement  according  to  terms  agreed 
upon  with  the  rightful  owner  and  the  terms  of  the  original 
dedication  of  the  cemetery,  and  the  charter  and  by-laws  of  the 
cemetery  company.  The  soil  even  may  be  sold  in  fee,  dis- 
charged of  all  easements,  if  the  dead  be  properly  and  lawfully 
removed.     (1  M's  Real  Prop.,  §  130.) 
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EDUCATION 

9  1.    Education  provided  by  the  State 
§  2.    Officers   and   their   duties 

(1)  State  Board  of  Education 

(2)  Superintendent  of  Public  Instruction 

(3)  State  Board  of  Examiners,  and  school  inspectors 

(4)  Division  superintendents 

(5)  School  trustee  electoral  board  abolished 

(6)  County  school  board 

(7)  District  school  trustees  abolished 
9  3.    The  teacher 

§  4.    The    pupil 

9  6.    Funds  for  the  school  system 

§  6.    Regulations  of  the  school  system 

§  1.  Edncatioo  provided  by  die  State. — Though  a  moral 
and  religious,  yet  it  is  not  a  legal  duty  of  parents  to  educate 
their  children.  But  the  State,  recognizing  that  general  edu- 
cation tends  to  preserve  the  peace  and  order,  to  improve  the 
political  condition,  to  promote  the  physical  comfort  and  the 
material  prosperity  of  society,  to  augment  the  productiveness 
and  the  market  value  of  the  lands  of  a  community — ^under- 
took in  1870  (acting  under  the  Underwood  constitution  of 
1869),  the  free  and  public  education  of  her  children  from  the 
tiny  tot  on  through  a  four-years'  high  school  course,  with  some 
assistance  by  the  way  of  free  tuition  in  her  higher  State-aided 
institutions. 

§  2.  Officers  and  their  duties. — The  school  system  is  ad- 
ministered by: 

(1)  A  State  Board  of  Education. — This  board  is  com- 
posed of  the  Governor,  Attorney-General,  Superintendent  of 
Public  Instruction  (who  is  president  of  the  board);  and  three 
experienced  educators  (elected  by  the  Senate  quadrennially 
from  the  faculties  of  the  State-aided  institutions),  two 
division  superintendents,  (one  from  a  county  and  one  from  a 
city)  selected  by  the  rest  of  the  board,  but  these  latter  to  have 
no  part  in  the  appointment  of  school  officials;  who  divides  the 
State  into  divisions  and  appoints  division  superintendents, 
prescribe  their  duties,  and  those  of  the  Superintendent  of  Pub- 
lic Instruction,  adopts  by-laws  and  promulgates  regulations 
for  the  management,  conduct,  and  multiplication  of  the  schools, 
provides  for  the  examination  of  teachers,  appoints  inspectors 
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(upon  nomination  of  the  State  Superintendent)  and  fix  their 
compenfiation,  selects  textbooks  and  educational  appliances, 
approves  plans  of  the  Superintendent  of  Public  Instruction 
as  to  summer  normal  schools,  audits  accounts,  issues  warrants, 
decides  appeals,  orders  the  sense  of  voters  to  be  taken  in 
certain  cases,  invests  the  capital  and  unappropriated  income 
of  the  Literary  Fund,  etc.,  audits  all  claims  paid  out  of  said 
fund,  approves  apportionment  of  school  funds,  fixes  the  con- 
tingent expenses  of  the  State  Superintendent,  punishes  di- 
vision superintendents,  appoints  board  of  directors  of  the 
State  Library,  except  Law  Library,  assists  in  the  introduction 
and  establishment  of  industrial,  agriculural,  household  arts, 
and  commercial  education,  gives  general  observation  and  di- 
rection to  the  school  system,  reports  to  the  Greneral  Assembly, 
and  performs  such  other  duties  as  may  be  specially  provided 
by  law  (Code  §§  594-604;  Acts  1»20,  p.  680;  §§  607-20,  and 
Acts  1922,  amending  act  as  to  textbooks,  and  repealing  §  611.) 
For  certain  other  duties  of  this  board,  see  ^Education''  sub- 
division ^^State  Board  of  Education,"  the  index  to  Code  1919. 

(2)  L4  Supi^rifitendent  of  Public  Instruction. — He  is 
elected  by  the  people  on  Tuesday  after  the  first  Monday  in 
November,  in  every  fourth  year  after  1921;  he  shall  be  an 
experienced  educator;  his  salary  is  $3,500,  with  an  allowance 
for  traveling  expenses;  he  is  a  member  and  ex-officio  president 
of  the  State  Board,  and  ex-ofiicio  a  member  of  all  the  boards 
of  State  institutions;  his  duties  are  prescribed  by  the  State 
Board  (Code,  §§  621-2,  8442). 

For  various  other  duties  of  the  State  Superintendent,  see 
"Education",  sub-division  "Superintendent  of  Public  Instruc- 
tion," in  index  to  Code  1919. 

(3)  A  State  Board  of  Exarniners^  and  School  Inspec- 
tors.— The  former  are  chosen  by  the  State  Board,  the  latter 
upon  nomination  of  the  State  Superintendent,  for  the  exami- 
nation of  teachers,  and  the  inspection  of  schools,  their  duties, 
compensation  and  expenses  to  be  fixed  by  the  State  Board 
and  paid  as  other  expenses  of  the  board's  are  paid  (§  610). 

(4)  Division  superintendents. — One  for  each  school  di- 
vision is  appointed  by  the  State  Board  and  confirmed  by  the 
Senate,  for  four  years,  every  fourth  year  after  1921,  who  can- 
not be  a  Federal  (but  see  §  291,  amended  by  Acts  1920,  p.  18), 
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State  or  county  officer,  uor  a  deputy  thereof,  nor  a  supervisor, 
except  a  fourth-class  postmaster  or  a  notary  public;  he  must 
hold  or  have  held  the  equivalent  of  a  first-grade  certificate,  or 
have  been  a  division  superintendent,  or  a  teacher  for  such  a 
number  of  years  as  the  board  may  designate  (Code,  §  604,  as 
amended  by  Acts  1920,  p.  640,  and  §§  624-5,  627-8) .  The  State 
Board  fixes  his  salary,  which  is  payable  monthly,  one-half  out 
of  the  State  school  fund,  and  one-half  out  the  general  fund 
of  the  county,  city,  or  town.  The  statute  provides  a  mini- 
mum salary  of  $1,600  per  year  for  full  time,  if  the  school 
population  is  not  less  than  3,000;  or  if  less  population,  $1,000, 
or  in  discretion  of  the  State  Board  for  part  time,  $750. 
In  small  town  or  city  divisions  he  may,  by  permission 
of  the  State  Board,  be  a  school  principal  or  do  other  related 
school  work,  when  his  salary  is  not  over  one-half  of  the 
established  minimum  of  $1,600.  Where  the  population  is  over 
3,000,  he  receives  an  additional  $10  per  each  100  (or  major 
fraction  thereof)  in  excess  thereof ;  except  where  all  the  schools 
in  the  county  or  city  are  run  less  than  six  months  in  each 
year,  the  salary  is  not  more  than  20  per  cent,  greater  than  prior 
to  the  passage  of  this  act,  1920.  (Prior  to  this  act,  the  sal- 
ary was  $40  per  every  1,000  population  up  to  10,000,  and  $25 
for  every  thousand  in  excess  up  to  30,000  but  not  less  than  $450 
in  any  case.)  The  local  county  or  city  school  board  may  sup- 
plement the  above  salary,  and  provide  for  his  traveling  and 
office  expenses,  subject  to  the  approval  of  the  State  Board. 
(Code,  §  626,  as  amended  by  Acts  1920,  p.  494.) 

The  division  superintendent  is  a  member  of  the  school 
trustee  electoral  board  (Code,  §  629) ;  and  also  the  president 
of  the  county  school  board  (§  639) ;  may  administer  the  oath 
of  office  to  a  school  trustee  (§  638) ;  performs  certain  duties 
as  to  school  census  (§§  653-5,  as  amended  by  Acts  1920,  p.  72). 
and  the  estimate  of  expenses  for  running  schools  next  year 
(§  1646),  and  the  apportionment  of  school  funds  (§  656) ;  m-t 
ties  appeals  from  the  district  boards  (§  666) ;  numbers  and 
names  the  school  districts  (§  667) ;  passes  on  and  approves 
of  plans  for  school  houses  i^s  6^3-6  and  Acts  1922,  amending 
§  675) ;  approves  of  a  teacher's  certificate  (§  688) ;  makes 
regulations  for  meeting  of  teachers  (§  694) ;  nominates  pupils 
for  William  and  Mary  College,  and  selects  State  students  for 
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\  irginia  Normal  and  Industrial  Institute  (§§  9?8,  953-4) ;  per- 
form certain  duties  as  to  attendance  of  pupils  from  adjoining 
districts  (g§  719-20),  issue  of  school  bonds  (§§  769,  773),  school 
libraries  (g  755) ;  he  is  not  to  be  interested  in  school  omtracts 
( §§  682-3 ;  is  subject  to  a  penalty  for  malfeasance  or  neglect  of 
duty  (§§  686-7) ;  makes  reports  (§§  727-9),  and  sees  that  the 
annual  statement  of  school  boanis  is  p<^d  and  published 
(§  750). 

For  division  superintendents  in  cities  or  towns  constitut- 
ing a  separate  school  district,  see  Code,  §§  774-86. 

(5)  School  trustee  electoral  hoard  abolished. — See  (6). 
below. 

(6)  County  school  hoard. — By  Acts  1922,  p.  — .,  school 
trustee  electoral  boards  and  dirtrict  school  trustees  are 
abolished,  and  the  ^^county  school  board''  is  made  the  unit  of 
operation.  The  title  of  the  act  is  *^An  act  to  create  county 
s(*hool  boards;  to  prescribe  the  powers,  duties,  obligations 
and  compensation  of  such  boards;  to  provide  that,  in  counties, 
the  county  school  board  shall  be  the  unit  of  operation  of  the 
public  free  school  system ;  and  to  abolish  district  school  boards 
in  counties,  school  trustee  electorial  board  in  counties,  and 
county  school  boards  as  they  may  exist  on  September  1, 1922." 

One  school  trustee,  resident  in  the  district,  is  elected  in 
each  magisterial  district  (who  must  not  be  a  Federal,  State, 
or  county  officer  or  supervisor,  except  4th  class  postmaster, 
superintendent  of  the  poor,  commissioner  in  chancery,  com- 
missioner of  accounts,  registrars  of  vital  statistics,  and  notary 
public),  and  these  constitute  the  county  school  board,  with  all 
the  duties  and  obligations  of  the  several  district  school  boards, 
at  present,  among  which  are  the  following  as  at  present : 

The  duty  of  the  district  school  board  is  to  explain,  enforce, 
and  observe  the  school  laws,  and  make  rules  for  the  government 
of  the  schools  and  regulating  the  conduct  of  pupils  going  to 
and  returning  from  school,  and  to  employ  teachers,  from  a 
list  of  eligibles  ftimished  by  the  division  superintendent,  and 
to  dismiss  them  when  delinquent,  inefficient  or  in  any  wise  un- 
worthy of  the  position,  but  the  teacher  must  have  a  proper 
certificate  and  must  not  be  a  brother,  sister,  wife,  son,  or 
daughter  of  any  member  of  the  board  (Code,  §  659,  as  amended 
by  Acts  1920,  p.  600,  and  §  666) ;  to  suspend  or  expel  pupils 
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when  the  prosperity  and  efficiency  .of  the  school  make  it 
necessary;  to  provide  free  text  bodes  for  poor  children;  to  see 
that  the  school  census  is  taken  (§§  660,  662,  725) ;  to  call 
meetings  of  the  people,  prepare  estimates  of  amount  of  money 
needed  in  the  district  for  next  year,  and  provide  suitable  school 
houses,  furniture,  and  appliances  (§  661)  and  sell  or  exchange 
the  same  (§  649),  to  visit  the  schools,  provide  pay  for  the 
teachers,  examine  all  claims  against  the  district,  and  issue 
warrants  therefor  (§  662)  ;  to  establish  all  day,  part  time,  con- 
tinuation, or  evening  classes  (§  663) ;  make  appropriations  to 
non-sectarian  schools  of  manual,  industrial,  or  technical  train- 
ing, or  other  school  owned  or  controlled  by  the  the  county,  city, 
town  or  school  district,  or  board^i ;  to  provide  for  such  training 
or  other  special  branches  in  any  public  school  (§  664) ;  to  pro- 
vide flags  for  school  buildings  in  certain  cases  (§§  678-9;  to 
perform  such  other  duties  as  may  be  prescribed  by  the  State 
Board  of  Education,  or  specially  provided  by  law  (§  665) ;  anf' 
to  make  annual  reports  (§  664).  They  may  execute  deeds  for 
school  property  (§  649) ;  permit  use  of  school  houses  for  other 
purposes  (§  677) ;  provide  for  the  consolidation  of  schools  and 
transportation  of  pupils,  establish  joint  schools,  high  schools, 
attendance  from  adjoining  district,  or  State  night  schools  (§§ 
700-3,  719-21;  Acts  1920,  p.  58),  must  not  have  interest  in 
contract,  nor  purchase  school  warrants  at  a  discount  (§§ 
682-4) ;  and  are  liable  for  wrongful  employment  of  teacher.-; 
(§  659),  or  for  malfeasance  or  neglect  of  duty  (§  686-7). 

The  county  school  board  qualifies  as  other  county  officers. 
They  organize  by  electing  a  chairman  and  appointing  a  clerk. 
If  an  even  number  the  division  superintendent  casts  the  vote 
breaking  a  tie,  though  he  is  not  a  member  of  the  board.  The 
board,  on  or  before  April  1st,  each  year,  with  the  advice  of 
the  superintendent,  prepares  a  detailed  estimate  of  the  money 
needed  for  the  next  scholastic  year,  including  overhead  charges, 
instruction,  operation,  maintenance,  auxiliary  agencies,  mis- 
cellaneous, including  treasurer's  commission,  and  for  perma- 
nent capitalization.  On  the  basis  of  this  estimate,  they  request 
the  board  of  supervisors  to  fix  the  school  levy;  if  they  refuse, 
the  school  board  may  by  resolution  ask  the  judge  to  order 
an  election  on  the  question  during  June. 

They  hold  all  school  property.    The  board  may  provide 
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a  per  diem  of  $5  for  attendance,  but  for  not  more  than  20 
days.  The  board  must  publish  an  annual  statement  of  re- 
ceipts and  disbursements. 

They  must  make  a  settlement  with  the  county  treasurer, 
not  later  than  July  15th  of  each  year. 

They  appoint  agents  recommended  by  the  superintendent, 
to  take  the  census;  provide  for  the  consolidation  of  schools 
and  transportation  of  pupils;  provide  for  the  use  of  school 
iiouses  out  of  school  hours,  during  the  school  term,  or  in  vaca- 
tion for  any  legal  assembly,  and  may  adopt  any  rules  and  reg- 
ulations necessary  to  pro^t  school  property  when  so  used. 
They  may  permit  school  houses  to  be  used  as  voting  places. 

The  board  may  take  steps  to  have  land  condemned  for 
school  house  site. 

They  must,  by  visitation  or  otherwise,  inform  themselves 
fully  as  possible  of  the  conduct  of  the  schools;  provide  for  the 
pay  of  teachers  and  other  officers;  for  indigent  or  poor  chil- 
dren; for  repairs  to  school  proi>erties;  examine  claims  acrainst 
the  board  when  approved;  order  the  same  to  be  paid;  pay 
all  salaries  and  other  claims  by  warrant  on  the  county  treas- 
urer; establish  all  day,  part  time,  or  continuation,  or  even- 
ing classes  giving  industrial  education,  agriculture,  household 
arts  or  commercal  training. 

They  must  on  or  before  August  1st  make  a  report  cover- 
ing the  work  of  the  schools  for  the  year  ending  the  preceding 
June  30th.  t       < 

They  must  see  that  the  school  laws  are  properly  explained 
and  enforced ;  make  local  regulations  for  the  conduct  of  the 
schools  and  for  the  proper  discipline  of  students;  employ 
teachers  and  place  them  in  appropriate  schools,  on  recom- 
mendation of  the  superintendent,  and  dismiss  teachers  when 
delinquent,  inefficient,  or  otherwise  unworthy.  They  must 
not  (under  penalty  of  personal  liability  to  refund  to  the 
school  funds  and  money  paid  in  violation  hereof),  employ  a 
teacher  who  does  not  hold  a  certificate  in  full  force. 

The  county  board  is  authorized  to  appoint  a  local  school 
committee  (without  compensation)  of  not  over  3  members 
for  each  school  house,  to  advise  members  of  the  board  as  to 
matters  pertaining  to  the  local  school,  and  to  co-operate  with 


EDUCATION  695 

the  board  as  to  the  care  of  school  property  and  for  the  suc- 
cessful operation  of  the  school.     (Acts  1922.  p — .) 

§  3.  The  teacher. — ^Though  not  designated  as  such  he 
is  a  kind  of  guasi-officer  of  the  school  system.  Having  a 
proper  certificate  obtained  upon  examination  before  the  State 
Board  of  Examiners,  he  is  employed  by  the  district  board 
from  a  list  of  eligibles  furnished  by  the  division  superinten- 
dent and  contract  made  with  him;  which  board  may  dismiss 
him,  if  ^'delinquent,  inefficient,  or  in  anywise  unworthy  of  the 
position,"  subject  to  appeal  to  the  county  board  (Code,  §§ 
610;  669,  as  amended  by  Acts  1920,  p.  600;  §  690) ;  he  may 
suspend  pupils  until  the  case  is  decided  by  the  district  board 
(§  691) ;  he  shall  teach  in  the  grammar  school,  orthography, 
reading,  writing,  arithmetic,  grammar,  physiology  and  hy- 
giene, civil  government,  drawing,  history  of  the  United  States, 
history  of  Virginia,  and  health  instruction  and  physical  train- 
ing, with  at  least  30  minutes  each  month  on  the  prevention  of 
accidents,  and  not  less  than  one  hour  each  month  in  the  pre- 
vention of  fires;  and  provision  shall  be  made  ''for  moral  edu- 
cation in  the  public  schools  to  be  extended  throughout  the 
entire  course,"  by  means  of  "reading  books  and  text  books 
inculcating  the  virtues  of  a  pure  and  noble  life,"  the  text  books 
to  be  selected  by  the  State  Board;  and  provision  is  made  for 
employment  of  school  nurses,  physicians,  physical  directors, 
and  a  supervisor  of  physical  education  (Code,  §  702,  as 
amended  by  Acts  1922;  Acts  1920,  p.  495) ;  he  shall  test  the 
sight  and  hearing  of  pupils  (§  724) ;  see  that  they  are  vacci- 
nated and  exclude  any  having  a  contagious  disease  (§  1529) ; 
he  must  not  be  interested  in  any  school  contract  (§§  682-3) ; 
and  may  be  punished  for  malfeasance  or  neglect  of  duty 
(§§  686-7).  As  to  graduates  of  William  and  Mary,  State 
Normal  Schools,  and  Virginia  Normal  and  Industrial  Insti- 
tute, see  §§  937,  845 :  954. 

§  4.  The  papfl. — In  the  midst  and  as  the  centre  and 
object  of  the  whole  system,  is  the  child,  who  must  be  between 
7  knd  20  years,  residing  in  the  distrik,  with  provision  for 
children  of  adjoining  or  other  districts  or  state,  and  indigent 
children,  and  separate  schools  for  white  and  colored  children; 
persons  between  20  and  25  years  may  be  admitted  by  the  dis* 
trict  board  upon  the  payment  of  tuition  prescribed  by  the 
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State  Board ;  and  night  schools  may  be  established  for  pupils 
regardless  of  age  (Code,  §§  706,  719-21). 

Pupils  are  not  to  be  transported  more  than  5  miles,  or  7 
miles  if  the  roads  are  macadamized,  or  10  miles  if  by  motor 
vehicle  (§612). 

For  statute  as  to  compulsory  education  of  children  be- 
tween 7  and  16  years  during  the  session,  see  Acts  1922  p.  — , 
repealing  act  1918,  and  the  act  1908,  referred  to  in  §  722  of 
Code,  (§  722  being  now  repealed— Acts  1920,  p.  74). 

For  suspension  and  expulsion  and  other  provisions  as  to 
pupils,  see  section  (7)  and  (8),  above. 

§  S.  Fonda  for  tke  Sdiool  aystem.— They  are,  (1)  a 
fixed  Literary  Fund,  whose  annual  income  alone  is  to  be  ex- 
pended, and  (2)  annual  funds  derived  from  State,  county, 
and  district  taxes,  with  donations  made  thereto,  and  certain 
penalties  and  forfeitures,  and  money  appropriated  by  Con- 
gress under  the  Forest  Reserve  Act  (Code,  §§  603,  614-15,  687, 
708-10,  138-53,  757-64,  2676,  2641,  4282). 

§  C  Regtthfiona  of  tfie  adiool  asrstanu— Some  of  these 
are  contained  in  the  Constitution  (§§  129-42,  173,  183),  some 
are  statutory,  while  others  are  prescribed  by  the  State  Board 
of  Education  (write  the  Superintendent  of  Public  Instruction 
for  a  pamphlet  containing  them). 

For  the  various  statutory  provisions  as  to  education  and 
schools,  see  the  following  sections:  Funds  for  education  from 
Glebe  lands  and  church  property  and  from  gifts,  devises  and 
bequests— §§  686-93;  §§  693,  704-18,  and  740,  being  repealed 
by  Acts  1920,  pp.  68,  68,  69,  74,  687;  public  free  schools  for 
counties  and  the  Literary  Fund— §§  594-756,  and  §§  604,  615, 
626,  645,  653-4,  658-9,  669,  703,  719,  741,  being  amended— Acts 
1920,  pp.  58,  59,  61, 69,  72,  74,  494,  560,  600,  640;  loans  from  the 
Literary  Fund  and  bond  issues  for  the  erection  and  equipment 
as  school  houses— §§  757-73 ;  Acts  1918,  p.  633 ;  Acts  1920,  p. 
267;  public  free  schools  in  cities,  and  in  towns  constituting 
separate  school  districts — §§  774-86;  and  Acts  1922,  amending 
§  780;  Acts  1920,  p.  70;  pension  for  retired  school  teachers— §§ 
787-805 ;  acceptance  of  the  Federal  act  giving  some  aid — Acts 
1918,  p.  131;  commission  to  study  educational  conditions  in 
Virginia  and  elsewhere,  etc. — Acts  1918,  p.  444;  University  of 
Virginia— §§  806-33;  Acts  1918,  p.  538;  Virginia  Military  In- 
stitute— §§  834-52;  Virginia  Agriculture  and  Mechanical  Col- 
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lege  and  Polytechnic  Institute,  and  Hampton  Normal  and 
Agricultural  Institute  (embracing  State  Board  of  Crop  Pest 
Commissioners,  certain  diseases  of  trees,  the  State  Live  Stock 
Sanitary  Board,  county  demonstration  work,  and  general  pro- 
vision&---§§  683-933;  Acts  1918,  p.  802;  William  and  Mary 
College— §§  934-8;  Acts  1918,  p.  424;  State  Normal  Schools 
for  white  women  at  Farmville,  Harrisonburg,  Fredericksburg, 
and  Badford — §§  939-46;  Virginia  Normal  and  Industrial 
Institute — §§  947-69;  the  institution  for  the  deaf,  dumb  and 
blind— §§  970-8;  Acts  1918,  p.  484;  the  school  for  colored 
deaf,  dumb,  and  blind  children — §§  979-85 ;  general  provisions 
as  to  colleges  and  academies  and  other  institutions,  the  Miller 
Manual  Labor  School,  and  the  Medical  College  of  Virginia — 
§§  986-1003. 

For  the  particular  subjects  of  bond  issues,  high  schools, 
pupils,  school  census,  school  houses,  teachers,  etc.,  see  these 
particular  sub-divisions  under  ''Education,"  in  index  to  Code 
1919. 

For  other  law  pertaining  to  education  passed  since  Code 
1919  see  Acts  1918,  p.  29  (relieving  students  of  tolls) ;  p.  424 
(as  to  admission  of  women  in  William  and  Mary  College) ;  p. 
^425  (relieving  school  leagues  of  taxation) ;  p.  432  (omitted 
iaxes,  etc.,  to  go  to  schools) ;  p.  471  (permitting  high  school 
subjects  in  primary  schools,  when) ;  p.  484  (for  election  and 
removal  of  superintendent,  professors,  etc.,  of  school  for  deaf 
and  blind — see  also  §  975  of  Code) ;  p.  486  (prohibiting  use 
of  drinking  cups  in  schools) ;  p.  533  (as  to  short  time  loans  by 
district  and  city  school  boards) ;  §  538  (as  to  scholarships  in 
the  University  of  Virginia) ;  p.  559  (as  to  donations  to  edu- 
cation) ;  p.  569  (as  to  taxation) ;  p.  840  (cottage  at  Catawba  for 
tubercular  teachers) ;  p.  495  (as  to  normal  schools  giving 
courses  in  preventive  medicine;  and  inspection  of  public  health 
of  children  in  counties) ;  p.  73  (certain  colleges  placed  on  the 
year  round  basis) ;  p.  210  (allowing  military  and  naval  re- 
serve forces  to  hold  office  in  school  districts) ;  p.  784  (as  to 
vocational  training  for  injured  employees  ) ;  p.  687  (as  to  local 
school  taxes,  and  repealing  §§  740  and  2721  of  the  Code) ;  and 
Acts  1922,  p. —  (as  to  compulsory  education). 
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EJECTMENT 

(See  Burks'  'Tleading  A  Practice'^  (new  ed.),  same  title.) 

See  Adverse  Possession;  Boundaries,*  Unlawful  Entry  or  De- 
tainer 

I  1.    What  Is  ejeetment  and  when  action  1168 

i  S.    Utectment  and  anlawfnl  detainer  distinguished 

I  8.    RecoTery  most  be  on  strength  of  plaintiff's  own  title 

§  1.  What  is  ejectment  end  wlien  actioii  fiea« — Eject- 
ment is  a  procedure  by  a  summons  or  declaration  with  a  sub- 
joined notice,  served  on  the  defendant  by  any  person  having 
at  the  time  of  the  action  a  subsisting  interest  in  and  the  right 
to  recover,  a  fee  simple  estate  or  an  estate  for  life,  or  for 
years,  in  land,  either  as  heir,  devisee,  purchaser,  or  otherwise, 
or  to  recover  the  possession  thereof,  or  some  share,  interest, 
or  portion  thereof  (Code,  §§  5451-6).  If  the  possession  has 
been  forcibly  or  unlawfully  taken  or  detained  not  over  three 
years,  the  possession  may  be  regained  by  a  summons  in  un- 
lawful entry  or  detainer,  but  such  procedure  does  not  bar 
ejectment  between  the  same  parties  (Code,  §§  5445-60) — see 
JJrda/wful  Entry  or  Detainer, 

For  further  statutory  provisions  and  other  law  regulating 
the  action  of  ejectment,  see  Code  §§  5457-89  and  notes  thereto; 
and  closely  allied  procedure  by  petition  to  ascertain  and 
establish  the  boundary  lines  of  real  estate,  see  §  5490  and 
Boundaries;  and  116  Va.,  873;  117  Va.  884;  120  Va.  74,  453. 

Ejectment  lies  also  where  there  is  a  right  of  re-entry  into 
lands  by  reason  of  rent  being  in  arrear,  or  of  the  breach  of  any 
covenant  or  condition  (Code,  §§  5530-5). 

§  2.  Ejectment  and  anlawfnl  detainar  dUtrngoished.-^ 
In  ejectment  the  title  or  the  right  of  possession  is  always 
involved.  The  design  of  unlawful  entry  or  detainer  is  to 
protect  the  actual  possession,  whether  rightful  or  wrongful, 
and  to  afford  summary  or  speedy  redress  and  restoration.  The 
forcible  entry  of  the  owner  is  unlawful;  and  the  entry  of 
strangers  is  unlawful,  whether  forcible  or  not.  Judgment  in 
unlawful  detainer  only  restores  the  status  quo  (the  former 
status  or  condition),  but  settles  nothing  as  to  the  title  or 
right  of  possession.     (82  Va.  97.) 

§  3.    Recovery  mnat  be  on  atrength  of  plaintifiPt  own 
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titk. — ^The  plaintiff  in  ejectment  must  recover  on  the  strength 
of  his  own  legal  (not  equitable)  title,  and  not  on  the  weakness 
of  his  adversary's,  or  an  outstanding  title  in  another  (118  Va. 
81;  115  Va.  260;  200  Va.  164;  103  Va.  69;  91  Va.  226;  90  Va. 
702).  'But  prior  peaceable  possession  alone  is  sufficient  as 
against  a  stranger  or  trespasser  who  has  ousted  him  (102  Va. 
343;  90  Va.  702;  11  Grat.  172). 
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§    1.    Apportlonmrat  of  representation 

§    2.    Qualification  and  privilege  of  voters;  how  registered;  how 

they  vote 
S    8.    Payment  of  capitation  tax  as  a  prerequisite  to  voting 
S    4.    State,  county,  district,  and  city  officers;  vacancies 
S    6.    General  and  special  elections;  when  and  where  to  be  held; 

regulations  for  their  conduct  and  government;  compensa-  | 

tion  for  services 
S    6.    Absent  voters  i 

S    7.    Primary  elections 
I    8.    Pure  elections 
S    9.    Contested  elections 
S  10.    Offenses  against  election  laws 

(1)  Judge,  derk,  or  commissioner  falling  to  attend  election 

(2)  Officer  or  other  person  neglecting  duty  or  doing  it  cor- 
ruptly 

(3)  Voting  unlawfully  or  so  advising  another  or  attempt- 
ing by  threats  or  bribe  to  Infiuenoe  vote,  or  furnishing 
false  ballot,  or  fraudulently  putting  ballot  In  box,  or 
etc. 

(4)  Non-residents  voting  In  this  State 
(6)     Giving  or  receiving  bribe  for  vote 

(6)  Wilfully  rejecting  or  corruptly  registering  a  voter 

(7)  Altering  or  destrosring  books  or  lists  or  registration 

§  1.  Apportionment  of  repneaentation^ — See  Code, 
§§  68  to  81,  and  Acts  1922,  amending  §  79. 

§  2.  QnaKfication  and  prnrilege  of  Toters;  how  regis- 
tered; how  they  votow— See  Code,  §§  82  to  108;  and  Acts 
1920,  p.  588,  as  amended  by  Acts  1922  (  as  to  woman's  suf- 
frage) ;  and  Acts  1922,  p.  —  (as  to  voting  machine) ; 

§  3.  Pasrment  of  Capitation  tax  as  a  prerequisite  to  vot* 
uig.— See  Code,  §§  109-17. 


700  ELacnoNs 

§  4.    State,  coutjr,  dbtriel,  and  citjr  officers; 

For  State  officers,  see  State  O-fficers,  For  the  others,  see  Code, 
§§  123-39,  Acts  1920,  p.  11,  amending  §  135;  and  Justice  of  the 
Peace  and  Sheriff b^  Sergeants^  Constablegj  etc. 

§  S.  Geaaiml  and  special  dectkms;  wlien  and  wlians  to 
bs  bald;  regvlatioiis  for  their  condoct  and  fOTomment;  com- 
pensatioii  for  serrices. — See  Code,  §§  140  to  201,  and  Acts 
1920,  pp.  309,  795,  38,  amending  §§  155,  158,  200,  respectively. 

§  C  Absent  TOtienw— See  Code,  §§  202-20,  and  Acts 
1922,  amending  §§  202-18,  and  Acts  1922,  repealing  §§  219-20. 

§    7.    Primary  elecfions^See  Code,  §§  221-50. 

§    8.    Purs  elections.— See  Code,  §§  251-8. 

§    9.    Contested  Sections.— See  Code,  §§  259-68. 

§  10.    Offenses  asainst  dection  kws^— 

(1)  Judffe^  clerk ^  or  coifwussioner  failing  to  attend 
election,— Fme  $10  to  $100  (Code,  §  4723). 

(2)  Officer  or  other  person  neglecting  duty  or  doing  it 
corruptly. — ^Fine  not  over  $500  and  jail  not  over  one  year,  and 
removal  from  office  (Code  §  4724). 

(3)  Voting  unlawfully  or  so  advising  another^  or  at- 
tempting by  threats  or  bribe  to  influence  vote^  or  furnishing 
false  ballot^  or  fraudulently  putting  ballot  in  box,  or,  etc. — 
Fine  not  over  $1,000  and  jail  not  over  one  year  (Code,  §  4725) . 

(4)  Non-residents  voting  in  this  Stale. — Penitentiary 
6  to  12  months  and  fine  not  over  $500,  or  jail  not  over  12 
months  and  fine  not  over  $1,000  (Code,  §  4726.) 

(5)  Oiving  or  receiving  bribe  for  vote. — Fine  $100  to 
$1,000  or  jail  one  to  12  months  (Code,  §  4727). 

(6)  Wilfully  rejecting,  or  corruptly  registering  a  voter. 
— Fine  not  over  $500T>r  jail  not  over  12  months,  or  both  (Code, 
§§4728,4782). 

(7)  Altering  or  destroying  books  or  lists  of  registration. 
—Fine  $60  to  $100  and  jail  3  to  12  months  (Code,  §  4729). 
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EMBEZZLEMENT 

See  Cheats^  FdUe  Pretenses^  Deceits^  and  other  Frauds  and 
Larceny 

S  1.    Introduction  to  the  subject  of  embezzlement 
f  2.    Statutes  of  embezzlement 

(1)  Embezzlement  deemed  larceny;  indictment;  statement 
from  attorney  for  the  Commonwealth 

(2)  Embezzlement  by  officers,  etc.,  of  public  funds;  how 
punished;  default  in  paying  over  funds  evidence  of 
guilt 

S  3.    Form  of  "description"  in  warrant  or  indictment 

§  1.    Introduction  to  the  subject  of  embesileBieBt^— 

Embezzlement  is  the  fraudulent  appropriation  to  one's  own 
use,  of  property  or  money  entrusted  to  him  by  another,  and 
by  the  common  law  was  no  offense  (except  embezzlement  of 
public  money  or  property,  which  was  a  misdemeanor),  but 
was  deemed  a  mere  breach  of  trust,  against  which  reasonable 
diligence  and  care  in  selecting  one's  agent  was  thought  to  be 
a  sufficient  safeguard. 

In  larceny,  it  will  be  remembered,  the  property  must  be 
taken  from  the  possession  (actual  or  constructive)  after  owner 
so  that,  (1)  if  a  servant,  agent,  or  other  person  steal  his 
master's  goods  before  they  have  come  into  the  master's  actual 
or  constructive  possession,  it  is  not  larceny  or  any  offense  at 
conmion  law;  and  (2)  if  a  bailee,  trustee,  agent  or  other  per- 
son bona  fide  receives  goods  from  or  in  behalf  of  his  principal 
and  then  fraudulently  appropriates  them,  it  was  not  larceny, 
and  went  unpunished  by  the  common  law.  Through  these  two 
gaps,  in  the  expansion  of  business,  many  criminals  escaped. 
To  cure  these  defects  in  the  common  law  definition  of  larceny, 
were  passed  the  embezzlement  statutes  of  England,  Virginia, 
and  most  of  the  American  states.  The  statutes  were  intended 
to  make  penal  these  two  phases  of  theft  previously  not  pun- 
ishable. .But  our  legislature,  in  view  of  the  numerous  trusts 
of  this  sort  that  must  be  confided  to  individuals,  and  their 
frequent  abuse,  has  vastly  enlarged  the  offense  of  embezzle- 
ment by  extending  its  provisions  to  persons  in  various  if  not 
all  positions  of  trust.  Whether  the  offense  is  so  comprehen- 
sive as  to  overlap  the  offense  of  larceny,  concerns  us  not  much, 
since  by  express  enactments  embezzlements   (other  than  of 
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public  funds)  and  certain  other  kindred  frauds  are  ^'deemed 
larceny/'    A  count  for  larceny  may  be  joined  with  one  for 
embezzlement.    (H's  G.  A  M.,  pp.  198-9.) 
§  3L    StetatM  of  EnbcsslenMBL— 

(1)  Embezzlement  deemed  larceny;  indictment;  state- 
ment  from  attorney  for  the  Commonwealth. — ^"If  any  person 
wrongfully  and  fraudulently  use,  dispose  of,  conceal,  or  em- 
bezzle any  money,  bill^  note,  check,  order,  draft,  bond,  receipt, 
bill  of  lading,  or  any  other  personal  property,  tangible  or  in- 
tangible, which  he  shall  have  received  for  another,  or  for  his 
emplo3'er,  principal,  or  bailor,  or  by  virtue  of  his  office,  trust, 
or  employment,  or  which  shall  have  been  entrusted  or  delivered 
to  him  by  another,  or  by  any  court,  corporation,  or  company, 
he  shall  be  deemed  guilty  of  larceny  thereof,  and  may  be  in- 
dicted as  for  simple  larceny,  but  proof  of  embezzlement  under 
this  section  shall  be  sufficient  to  sustain  the  charge.  On  the 
trial  of  every  indictment  for  larceny,  however,  the  defendant, 
if  he  demands  it,  shall  be  entitled  to  a  statement  in  writing 
from  the  attorney  for  the  Commonwealth  of  what  statute  he 
intends  to  rely  upon  to  ask  for  conviction.^'    (Code,  §  4451.) 

By  this  statute  embezzlement  is  ^'deemed  larceny,"  and 
so  the  punishment  is  the  same — see  Larceny^  section  1. 

,(2)  Embezzlement  by  officers,  etc.,  of  public  funds;  how 
punished;  default  in  paying  over  funds  evidence  of  guUt. — 
"If  any  officer,  agent,  or  employee  of  the  State  or  of  any  city, 
town,  or  county  or  the  deputy  of  any  such  officer  having  cus- 
today  of  public  funds  knowingly  misuse  or  misappropriate  the 
same  or  knowingly  dispose  thereof  otherwise  than  in  accord- 
ance with  law  he  shall  be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  ten  years,  and  any  default  of  such 
officer,  agent,  employee,  or  deputy  in  paying  over  said  funds 
to  the  proper  authorities  when  required  by  law  to  do  so  shall 
be  deemed  prima  facie  evidence  of  his  guilt."     (Code  §  4452.) 

§  3.    Form  of  ''deacriptioii''  in  warrant  or  indictiiienL — 

No.  1.    Embbszlement  or  Pctbuc  Funds 

(Code,  §  4462.) 
Description: 

"he  the  said  C.  D.  then  and  there  being  an  officer   (or  a  deputy  of 

an  officer)  of  the  said  county  of ,  to. wit:  the  county  treasurer 

(or  other  official)    thereof,   and   then   and   there  having   custody  of 
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money  and  public  funds  of  said  county,  did  feloniously  and  knowing, 
ly  misuse  and  misappropriate  of  the  said  money  and  public  funds  and 
dispose  of  otherwise  than  according  to  law,  to  the  amount  and  value 

of dollars,  the  same  then  being  the  public  funds  and  money  of 

the  said  county  of ." 

In  a  proper  case  omit  the  word  "county"  in  the  aboTe  "descrip. 
tion"  and  subsUtute  In  its  stead  the  word  'town/'  "city,"  or  "State," 
as  the  case  may  be. 


No.  2.    Embezzl£meivt  bt  a  Cashieb  of  a  Bank 

(Code,  St  4451,  4870.) 

Dbsobiption: 

"being  then  and  there  employed  as  a  chashier  of  the  Pulaski  Loan 
and  Trust  Company,  a  corporation  created  by  the  laws  of  this  State, 
did,  by  virtue  of  his  place  and  emplosrment  as  such  cashier,  then  and 
there  whilst  so  employed,  receive  and  take  into  his  possession,  cer. 

tain  money;  to- wit,  the  sum  of dollars,  for  and  in  the  name 

and  on  the  account  of  the  said  Pulaski  Loan  and  Trust  Company,  and 
the  said  money,  so  as  aforesaid,  coming  into  his  possession  by  virtue 
of  his  employment  as  cashier  aforesaid,  the  saiu  C.  D.,  in  the  county 
aforesaid,  then  and  there  did  wrongfully,  fraudulently,  and  feloniously 
use,  dispose  of,  conceal  and  embezzle.  And  so  the  Jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say,  that  the  said  C.  D.,  in  the  manner 
and  form  aforesaid,  the  said  money,  the  property  of  the  said  Pulaski 
Loan  and  Trust  Company,  from  the  said  company,  then  and  there 
feloniously  did  steal,  take,  and  carry  away." 


No.  3.    Bmbezzung  Money  RscEivssk  fob  Anotheb  Pebson 

(/dent.) 

Descbiftion  : 

"five  pieces  of  gold  coin,  current  in  this  Commonwealth,  called  "eagles," 
of  the  value  of  ten  dollars  each,  of  the  moneys  and  coin  of  the  said 
A.  B.,  which  said  pieces  of  gold  coin  the  said  C  D.  had  lately  before 
received  for  one  P.  G.,  did  feloniously,  wrongfully,  and  fraudulently 
use,  dispose  of,  conceal,  and  embezzle." 

Instead  of  this  and  the  following  the  indictments  for  larceny  may 
be  used.  In  any  event,  if  the  offense  be  a  misdemeanor,  omit  "feloni- 
ously" and  in  Its  place  instert  "unlawfully.* 


»t 


No.  4.    Bmbezzunq  a  Bank  Note  Received  by  Vibtue  of  an  Ofiiob, 

Tbubt,  OB  Employment 
{Idem,} 
Descbiftion: 
"one  bank  note  for  the  payment  of  dollars,  and  of  the  value 
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Of dollars,  the  bank  note  and  property  of  the  fMild  A.  B^  which 

fMitd  bank  note  the  eald  C.  D.  had  lately  before  received  by  virtae  of 
his  offlce  (or  (riMf  or  employment),  did  feloniously,  wrongfully,  and 
fraudulently  use,  dispose  of,  conceal,  and  embenle." 

If  the  goods  embessled  be  two  or  more  bank  notes,  say:  ^'diyers, 
to- wit:  four  (or  other  number)  bank  notes  for  the  payment  of  diyers 

sums  of  money,  in  the  whole  amounting  to dollars,  and  of  the 

Talue  of dollars,"  4kc,  as  above. 


No.  5.    Rmbkssuno  Bill  or  SUchanoe,  Pbomissobt  Note,  Chbck,  Osdeb, 
I>KAiT.  OB  Bond,  Bntbustbo  ob  Deu^ibcd  to  a  Pebson 

ildem,) 

Dbscbiption: 

"one  bill  of  exchange  for  the  payment  of  dollars,  and  of  the 

value  of  dollars,  the  said  bill  of  exchange   then  being  the 

property  of  the  said  A.  B..  and  the  said  sum  of dollars  payable 

and  secured  by  and  upon  the  said  bill  of  exchange  being  then  due 
and  unsatisfied  to  the  said  A.  B.,  the  proprietor  thereof,  which  said 
bill  of  exchange  had  lately  before  been  entrusted  and  delivered  to  him, 
the  said  C.  D.,  by  the  said  A.  B.,  (or  liy  any  court,  corporation,  or  com- 
pany,' as  the  case  may  be),  did  feloniously,  wrongfully,  and  fraudulently 
use,  dispose  of,  conceal  and  embeszle." 

In  case  of  a  promissory  note,  check,  order,  draft,  or  bond,  sub- 
stitute such  writing  in  the  shove  warrsnt  instead  of  "bill  of  exchange." 

The  three  preceding  warrants  represent  the  three  phases  of 
embesslement  under  section  4461  of  the  Code,  and  are  adapted  to  three 
kinds  of  property,  but  the  description  of  the  property  in  either  may 
be  substituted  in  either  of  the  other  two  forms,  as  the  particular  esse 
may  require.  Or  if  any  other  property  be  embessled,  describe  it 
with  reasonable  certainty. 
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I    1.    Definition 

S    2.    Taking  private  property  for  public  use 

S    3.    Damaging  private  property  for  public  use 

S    4.    Effort  to  puchase  must  first  be  made 

S    6.    Jurisdiction 

f    6.    Entry  for  purpose  of  examining  and  survesing;    liability 

for  injury  or  trespassing 
S    7.    When  dwelling-house  and  premises  must  not  be  invaded 
S    8.    When  and  how  company  may  enter  upon  contiguous  land 

for  necessary  material,  or  construction  of  water  supplies, 
etc 


s 
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S    9.    Condemnation  prooeedingg 

f  10.    Other   statutory    proYlsions    from    chapter   on    "Eminent 

Domain" 
{  11.    Miscellaneous  provision^  as  to  eminent  domain 

§  1.  DefinitiMi^— Eminent  domain  is  the  inherent 
soTereign  right  and  power  of  the  State,  by  legislative  enact- 
ment and  judicial  condemnation  proceedings  thereunder,  to 
take  or  control  private  property  for  public  use,  by  making 
just  compensation  therefor. 

§  3L  Taldng  private  propetly  for  pvblie  om.— The  Vir- 
ginia Constitution  (§  68)  prohibits  the  taking  or  damaging 
private  property  for  public  uses,  without  just  compensation, 
and  the  United  States  Constitution  (5th  Amendment)  says, 
^'nor  shall  private  property  be  taken  for  public  use,  without 
just  compensation.^'  These  provisions  are  not  a  grant  of 
power  to  the  legislature,  but  a  restraint  upon  that  power  (107 
Va.  666),  requiring  just  compensation  to  be  made.  The  right 
of  eminent  domain  is  the  right  of  the  State  to  take  or  control 
the  use  of  private  property,  or  the  fee  simple  title,  for  the 
public  benefit,  when  public  necessity  demands.  This  right  re- 
mains dormant  in  the  State  until  legislative  action  points  out 
the  occasions,  the  modes,  the  conditions  and  the  agencies  for 
the  purpose.  The  whole  question,  as  to  the  interest  taken 
(whether  the  use  or  the  fee),  the  necessity  or  expediency  for 
taking  any  particular  property,  and  the  like,  is  for  the  legisla- 
ture and  not  the  court ;  but  whether  the  use  is  public,  and  the 
procedure  for  the  taking  and  compensation,  is  for  the  court, 
and  the  decision  of  the  State  court  that  the  taking  is  author- 
ized, will  not  be  questioned  or  reviewed  by  the  U.  S.  Supreme 
Court.  Courts  may  supervise  the  exercise  of  the  right  of 
eminent  domain,  but  they  cannot  curtail  its  legitimate  scope, 
(80  Va.  619,  622-8;  109  Va.  188;  206  U.  S.  698;  106  Va.  876.) 

The  compensation  must  be  in  money,  and  not  rights  or 
interest  in  the  property  or  works  of  the  taker;  and  no  benefit 
however  great,  which  may  result  to  the  landowner  from  the 
taking  can  diminish  the  amount  of  compensation  (108  Va.  602; 
21  Grat.  178-9.) 

Whether  a  particular  use  is  public  or  not  is  f o):  the  court 
and  not  the  legislature.  A  use  to  be  public  need  not  be  for 
the  use  and  benefit  of  the  whole  public  or  State,  or  any  large 
part  of  it.    It  may  be  for  the  inhabitants  of  a  very  small  or 
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restricted  locality ;  but  the  use  and  benefit  must  be  in  common, 
not  to  particular  individuals  or  estates  (109  Va.  138;  107  Va. 
424).  

Private  property  can  never  be  taken  for  private  use;  so 
a  mining,  manufacturing,  or  lumber  company  cannot  take  pri- 
vate property  for  passways,  tram  roads,  etc.  (119  Va.  348). 
The  general  public  must  have  a  definite  and  fixed  use  of  the 
property  to  be  condemned,  independent  of  the  person  or  cor- 
poration for  whom  condemned  (116  Va.  142.) 

§  3.  Damaging  pnwultm  propartyt  for  paUie  oaa« — Un- 
der the  Constitution  (§58),  the  legislature  is  prohibited  from 
enacting  ^^any  law  whereby  private  property  shall  be  taken  or 
damaged.''  *    .     s  ^ 

It  was  the  intention  of  the  addition  by  the  framers  of 
the  new  Constitution,  of  the  words  ^^or  damaged^'  to  make  it 
just  as  unlawful  to  damage  as  it  was  theretofore  unlawful  to 
take  private  property  for  public  use  without  just  compensa- 
tion (105  Va.  108,  118). 

Therefore,  a  person  is  now  entitled  to  recover  for  every 
physical  injury  to  his  property,  whether  by  noise,  smoke, 
gases,  vibrations,  or  otherwise;  and  there  need  be  no  physical 
invasion  of  the  owner's  property  (107  Va.  562.) 

The  measure  of  damages  is  the  difference  between  the 
value  of  the  property  before,  and  after  the  construction  or 
improvement  (10  Va.  L.  B.  741). 

§  4.  Effort  to  pordiase  moat  first  bo  made. — Except  in 
the  case  of  incapacity  of  some  of  the  owners  to  contract,  or 
they  are  unknown  or  cannot  with  reasonable  diligence  be  found 
in  the  State.     (Code,  §  4363.) 

§  5.  Juriadictioii. — ^Jurisdiction  to  condemn  land  or 
other  property  (i.  e.,  personal  property),  is  in  the  circuit  or 
corporation  court  of  a  city  (or  the  Hustings  Court  of  Rich- 
mond), or  the  judge  in  vacation,  where  the  property  is  located 
therein;  and  in  the  circuit  court  of  a  county,  or  the  judge  in 
vacation,  where  the  property  or  the  greater  part  thereof  is 
located.     (Code,  §§  4361,  6913.) 

§  C  Entry  for  purpoae  of  examimiig  and  smnrejring; 
liability  for  injury  or  trespassing. — ^Any  public  service  cor- 
poration or  company  (see  Corporations^  section  2)  may  enter 
lands  or  waters  to  examine,  survey,  and  lay  out  such  as  may 
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seem  fit;  but  no  injury  must  be  done  the  owner  or  possessor 
thereof.  It  must  not  throw  open  fences  or  inclosures,  or  con- 
struct its  works  upon  or  through  the  same,  or  in  any  way  in- 
jure the  property  without  his  consent.     (Code,  §  4362.) 

§  7.  Wken  dweOmg-hoiite  and  premises  must  not  be 
invaded. — Such  company  must  not  invade  a  dwelling-house 
in  a  city  or  town,  or  any  space  within  60  feet  thereof,  without 
his  consent,  except  in  the  case  of  a  railroad  company  (whether 
operated  by  steam  or  electricity,  or  other  motive  power)  where 
it  is  decided  by  the  commissioners  thai  it  would  otherwise  be 
impracticable,  without  unreasonable  expense,  to  construct  such 
railroad;  and  except  also,  in  the  case  of  the  occupancy  of  a 
railroad  company  of  the  streets  or  alleys,  public  or  private, 
under  permission  of  the  city  or  town  authorities.  Nor  must 
such  company  invade  a  dwelling-house  in  a  county,  without 
the  owners'  consent,  except  in  the  case  of  a  railroad  company, 
where  the  court  affirming  the  commissioners'  report  decides 
that  it  would  otherwise  be  impracticable,  without  unreason- 
able expense,  to  construct  such  railroad  by  reason  of  the  con- 
formation of  the  country ;  and  except  also  in  the  case  of  cities  or 
towns  or  water  companies  acquiring  property  for  a  reservoir 
or  water  works,  or  to  prevent  the  pollution  of  waters  therein 
or  connected  therewith,  where  it  is  decided  by  the  court  affrm- 
ing  the  commissioners'  report  that  it  would  otherwise  be  im- 
practicable, without  unreasonable  expense,  to  constiruct  or 
maintain  such  reservoir  or  water  works,  or  to  prevent  the  pol- 
tution  of  said  waters  by  reason  of  the  conformation  of  the 
country.     (Code,  §  4362.) 

§  8.  When  and  how  company  may  enter  npon  con- 
tiguous lands  for  necessary  material,  ot  construction  of  ¥ra- 
ter  supplies,  etc — Such  company  may,  after  notice  and  con- 
demnation proceedings  therefor,  enter  upon  any  convenient 
lands  for  wood,  sand,  stone,  gravel,  earth  or  other  material 
necessary  for  the  construction,  maintenance,  operation,  or  im- 
provement of  its  work,  and  also  for  any  and  all  necessary 
water  not  required  by  the  owner,  for  its  engines,  locomotive 
or  stationary,  and  for  other  purposes;  and  may  by  regular 
condemnation  proceedings  condemn  all  necessary  land  con- 
tiguous to  such  water.  But  the  company  must  not  cut  down 
any  fruit,  shade,  or  ornamental  trees,  nor  take  any  building, 
nor  any  of  said  things  from  any  lot  in  a  city  or  town.    Before 
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tftking  said  things,  the  company,  unleas  it  agrees  therefor  with 
those  having  right  thereto,  must  give  ten  days'  notice  of  its 
intention  to  apply  for  the  appointment  of  commissioners  to 
assess  the  compensation  to  the  tenant  of  the  freehold,  and 
(in  case  of  water)  to  the  owner  or  tenant  of  the  land  on 
which  the  water  is  located,  and  in  any  event  must  give  like 
notice  to  riparian  owners  (i.  e.,  owners  alcmg  the  bank  of  the 
stream)  having  an  interest  likely  to  be  affected  by  the  condem- 
nation proceedings.  Upon  confirmation  of  the  oonmiissioners' 
report  and  payment  of  the  compensation  fixed  and  any  dam- 
ages, the  company  may  proceed  to  take  and  do  the  things 
above  mentioned.     (Code,  §  4382.) 

§  ••  GmdanuMiioii  pdoioeadiiiga. — For  petition,  appli- 
cation for  and  appointment  of  commissioners  to  ascertain  the 
value  of  the  land  or  other  property,  or  the  interest  or  estate 
therein  to  be  taken,  their  oath  and  report  and  its  confirmation, 
see  Code,  §§  4364-70,  4372-8,  4381,  4383,  4387. 

§  1€l  Oilier  atatntory  proriatoiia  from  diapter  on  Emi- 
iMDt  Domaiiu — For  when  company  may  begin  work  during 
pendency  of  proceedings  and  no  injunction  is  to  he  awarded, 
see  Code,  §  4371;  as  to  how  company  may  change  location 
(when  the  title  reverts  to  the  former  owner — 118  Va.  11),  § 
4379;  as  to  contracts  running  as  a  covenan:  with  the  laud,  ^ 
4380;  this  law  does  not  include  condenmation  of  cemeteries  or 
burial  grounds,  §  4381  ooo  §§  53,  56 ;  condemnation  for  school 
and  certain  State  institutions,  §  4385 ;  when  sheriff  may  r«miove 
forcible  resistance  to  condemnation,  §  4386;  when  report  of 
commissioners  vacated  §  4387;  this  chapter  (176)  not  to  affect 
§  3832  as  to  condemnation  by  one  corporation  of  the  property 
of  another,  §  4388. 

For  condemnation  by  United  States  for  custom  house,  court- 
house, post-ofiice,  etc.  (Code,  §  19) ;  coast  survey  (§§  21-25) ; 
cemeteries  (§§  53-56);  school  houses  and  school  institutions 
(§§  672,  786,  852,  4385) ;  hospitals  (§§  1555-8) ;  drainage  dis- 
tricts (§  1747) ;  roads,  landing  or  bridge,  (§§  1977-81) ;  tram- 
way or  railway  crossing  (§  2008) ;  by  city  or  town  (§§  3031, 
3040,  3065) ;  erection  of  dam  (§§  3852-3593) ;  water  supply 
(§§  852,  2906,  3040,  4385) ;  by  one  corporation  of  another's 
property  (§§  3832-3) ;  by  railroad  of  land,  sand,  earth,  water. 
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and  other  material  (§  3857,  as  amended  by  Acts  1920,  p.  305; 
§  4382) ;  where  public  service  corporation  crosses  works  of 
another  or  crosses  or  changes  course  of  public  road  (§  3884; 
§  3885,  as  amended  by  Acts  1920,  p.  411) ;  by  telegraph  and 
telephone  companies  (§  4040) ;  by  public  utility  companies 
(§4063). 

For  acts  passed  since  the  Code,  see  Acts  1918,  pp.  509, 
568  (condemnation  of  property  in  Virginia  by  the  United 
States) ;  Acts  1918,  p.  133  (condemnation  by  cities  over  100, 
000  of  lands  for  street,  road,  and  avenue  purposes  outside  the 
corporate  limits) ;  Acts  1919,  p.  31  (prescribing  how  material 
for  roads  and  bridges  are  to  be  procured  and  paid  for) ;  Acts 
1919,  p.  53  (giving  to  State  Highway  Commission  the  right 
of  eminent  domain.) 
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§  S2.    Description  of  Tarioos  forms  under  ''Workman's  Ck>mpen8ap 
tlon   Law" 

This  subject  is  usually  treated  under  the  more  legal 
heading  of  ^^Master  and  Servant,"  the  master  being  anyone 
who  exercises  personal  control  or  authority  over  another,  and 
that  other  is  called  in  law  his  servant.  The  relation  of 
master  and  servant  pervades  the  whole  of  society.  Excluding 
slavery,  menial  servants,  agency,  and  apprenticeship  here,  we 
consider  more  narrowly  the  relation  of  employer  and  em- 
ployee. 

I.    [The  Subject  Generally 

§  1.  Rdation  dqiMndt  on  contracL— The  relation  of 
employer  and  employee  depends  on  contract,  which  may  be 
expressed  or  implied ;  but  if  it  is  not  to  be  performed  within  a 
year  it  must  be  in  writing  (Code,  §  6561  (7) ).  Service  volun- 
tarily accepted,  implies  a  promise  to  pay  for  it  what  it  is 
reasonably  worth,  unless  it  can  be  inferred  to  the  contrary,  as 
it  sometimes  may  where  the  service  is  rendered  to  a  near  rela- 
tion.    (1  Minor,  208-9.) 

§  2.  Effect  of  hiring  for  specified  time* — ^A  contract  to 
serve  for  a  specified  time,  or  until  some  specified  result  is  ac- 
complished, is  called  in  law  an  entire  contract,  which  must 
be  completely  performed  (unless  prevented  by  the  act  or 
default  of  the  employer,  or  by  act  of  providence) ,  before  any 
right  to  compensation  accrues,  and  that  notwithstanding  the 
wages  be  estimated  by  the  month,  week,  etc.,  though  otherwise 
if  they  are  expressly  payable  monthly,  weekly,  etc.,  but  if 
the  employee  is  paid  for  the  work  already  done,  the  employer 
cannot  recover  it  back.  On  the  other  hand,  the  employer 
is  bound  to  pay  for  the  entire  time  where  he  wrongfully 
dismisses  him;  but  he  may  resist  or  reduce  the  recovery  by 
showing  a  total  or  partial  failure  of  consideration  or  of  per- 
formance.    (1  Minor,  209-10;  Code,  §  6146.) 

In  the  case  of  an  entire  contract,  where  the  employee  is 
dismissed  for  just  cause,  he  can  recover  no  compensation. 
Gkx>d  causes  for  dismissal  are,  moral  misconduct  (pecuniary 
or  otherwise)  wilful  disobedience,  habitual  neglect,  or  any  con- 
duct injurious  to  the  employer's  interest,  but  temporary  ab- 
sence without  leave,  occasional  sulkiness,  etc.,  is  not  sufficient. 

But  if  he  is  wrongfully  dismissed  he  may  perhaps  re- 
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coTer  the  entire  contract  price  or  at  least  the  damage  actually 
sustained ;  or  if  he  prefers,  sue  merely  for  the  work  actually 
done.     ( 1  Bfinor,  212-18. ) 

I  S.  To  wiMm  niMT^a  wagw  abovU  bo  yaid— The 
father,  and  the  mother,  if  she  is  the  lawful  custodian  of  the 
child  (Code,  §  5820),  is  entitled  to  the  services  and  earn- 
ings of  a  minor,  unless  the  parent  relinquishes  the  claim, 
which,  however,  is  easily  implied,  as  where  the  child  has  for 
some  time  been  permitod,  without  objection,  to  receive  his 
wages  himself.  Payments  to  the  parent,  therefore,  will  in 
general  be  valid.  (1  Minor  216.)  See,  also,  section  5,  under 
Parent  and  ChUd^  and  section  3,  under  Guardian  and  Ward. 

I  4    Empioyag^a  raspomibility  for  aaf oty  of  employoo^ — 

The  employer  has  no  right  to  expose  his  employee  to  danger 
without  the  latter's  consent,  and  is  bound  to  provide  for  his 
safety  in  the  course  of  his  employment,  to  the  best  of  his  judg- 
ment, information,  and  belief ;  but  the  employer  is  not  respon- 
sible for  an  accident,  happening  without  his  default,  unless 
he  knew  that  the  service  exposed  the  employee  to  peculiar 
danger,  and  the  employee  did  not. 

As  to  injuries  arising  from  the  default  of  feUow-employees 
in  the  course  of  their  common  business,  the  employer  (other 
than  a  railroad  company)  is  not  liable,  if  he  has  selected  as 
his  employees  persons  of  compentent  care  and  skill,  having 
reference  to  the  employment,  and  is  not  himself  guilty  of  any 
neglect  or  default  in  the  structure  or  management  of  the 
buildings  or  machinery,  or  the  conduct  of  the  business.  But 
if  the  injury  occurs  to  the  party  injured  when  he  is  not  actually 
employed  in  the  common  business,  the  employer  is  liable. 
(1  Minor,  216-17.) 

Now,  by  section  162  of  the  Virginia  Constitution  and  sec- 
tions 5791-3  of  the  Code,  the  doctrine  of  non-liability  of  the 
employer  where  the  injury  occurs  by  the  negligence  of  a  fel- 
low-employee, commonly  called  the  ^^common  law  doctrine  of 
fellow  servant,''  is  abolished  as  to  railroad  companies,  as  fol- 
lows: *     i  ^ 

Section  5791  of  the  Code  provides  that  a  common  carrier 
by  railroad  (but  not  an  electric  railway — Code,  §  5796),  en- 
gaged in  commerce  in  the  State,  is  liable  in  damages  to  an 
employee  suffering  injury  while  he  is  employed  by  such  carrier 
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in  such  commerce,  or  in  case  of  his  death,  to  his  personal  rep- 
resentative, for  such  injury  or  death  (not  over  $10,000  in  case 
of  death),  resulting  in  whole  or  in  part  from  the  wrongful 
act  or  neglect  of  any  of  the  officers,  agents,  servants,  or  em- 
ployees of  such  carrier,  or  by  reason  of  any  defect  or  insuffi- 
ciency, due  to  its  neglect,  in  its  cars,  engines,  appliances,  ma- 
chinery, track,  road-bed,  works,  boats,  wharves,  or  other 
equipment.  And  in  case  of  death,  sections  5787-90  of  the 
Code  (as  amended  by  Acts  1920,  p.  26),  as  to  death  by  wrong- 
ful act,  applies — see  Death  hy  Wrongful  Acty  etc.  Nor  can 
a  common  carrier  by  contract  exempt  itself  from  any  such 
liability  (Code,  §  6794). 

The  suit  must  be  brought  within  one  year  (Code,  §  0791). 
And  by  section  5792-3  of  the  Code,  in  suits  against  common 
carriers,  contributory  negligence  by  the  employee  is  no  bar 
to  recovery,  but  the  damages  may  be  diminished  in  proportion 
to  the  amount  of  his  negligence;  and  no  such  contributory 
negligence  nor  any  assumption  of  risk  is  considered  where 
the  carrier's  violation  of  any  statute  for  the  safety  of  em- 
ployees contributed  to  the  injury  or  death;  and  the  knowl- 
edge of  the  employee  "of  the  defective  or  unsafe  character  or 
condition  of  any  machinery,  ways,  appliances,  or  structures 
of  such  carrier,  shall  not  of  itself  be  a  bar  to  recovery.^' 

The  foregoing  sections  does  not  include  steam  railroads 
used  primarily  and  chiefly  "as  incidental  to  the  operation  of 
coal,  gypsum  or  iron  mines,  or  saw  mills,  nor  a  railroad 
owned  or  operated  by  any  county"  (Code,  §  5795). 

The  pleading  may  embrace  liability  under  both  the  State 
and  Federal  acts  (Code  §  5796).  See,  for  Federal  act,  19  Va. 
L.  R.  171 ;  20  Va.  L.  R.  788. 

So  that  now,  a  railroad  company  is  held  liable  if  an  em- 
ployee is  injured  by  the  negligence  of  a  fellow  employee,  where 
the  employer,  (1)  fails  to  use  reasonable  care  to  provide  a 
safe  place  for  the  employee  to  perform  his  work;  or  (2)  fails 
to  use  like  care  to  provide  proper  tools  and  appliances  for  the 
conduct  of  the  work  in  which  the  employee  is  engaged  and  to 
see  they  are  kept  in  proper  condition  and  repairs  by  frequent 
inspection;  or  (3)  fails  to  use  like  care  to  employ  a  sufficient 
force  of  competent  workmen  so  far  as  may  be  necessary  for 
the  safety  of  the  employee;  or  (4)  fails  to  promulgate  and 
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enforce  remsonable  rules  for  the  conduct  of  the  work,  if  the 
business  be  so  complicated  as  to  necessitate  such  rules,  in  order 
properly  to  secure  the  employees  safety;  or  (5)  fails  to  use 
his  superior  skill,  judgment,  and  intelligence  to  protect  his  em> 
ployee  from  injury  by  reason  of  latent  and  unseen  or  unknown 
defects  and  damage,  so  far  as  reasonable  care  and  foresight 
can  accomplish  this  result.    (Pocket  Code,  1920,  p.  951.) 

§  &  When  employer  lidble  for  wrongs  done  by  em- 
ployee to  tfiird  person^ — ^An  employer  is  liable  for  the  tor- 
tuous or  wrongful  acts,  as,  fraud,  negligence,  and  want  of  skilK 
of  his  employee  which  were  done  in  the  course  of  his  employ- 
ment, except  in  the  case  of  contractors  (but  see  section  20  of 
"Workmen's  Compensation  Law"— Acts  1918,  p.  637) ;  but  he 
is  not  liable  for  his  wilful  and  malicious  trespasses  which  the 
employer  did  not  authorize,  or  afterwards  sanction,  except  in 
the  case  of  common  carriers  (see  Code,  §§  3928-9,  as  amended 
by  Acts  1918,  p.  467),  and  hotels  or  innkeepers  (see  Code,  §S 
1602-6) ,  who  are  responsible  as  insurers  of  goods  committed  to 
them,  even  for  wilful  wrongs.  For  the  law  as  to  liability  in 
the  case  of  contractors,  see  section  20  of  the  "Workmen's  Com- 
pensation Law" — Acts  1918,  p.  637  and  Architect  and  Builder. 

§  6w  LiaUlity  of  employee  for  his  wrongs^ — ^The  em- 
ployee is  liable  to  third  persons  for  wrongs  committed  by  him 
in  the  course  of  his  employment,  as  the  employer  also  is  (ex- 
cept in  the  case  of  wilful  or  malicious  injuries). 

The  employee  is  liable  to  his  employer  not  only  for  all 
injuries  proceeding  directly  from  bad  or  non-performances  of 
his  duties,  but  also  for  all  losses  which  the  employer  may  sus- 
tain by  recoveries  against  him  on  account  of  the  default  of  the 
employee  toward  others,  by  his  false  and  fraudulent  conduct, 
by  his  ignorance,  neglect  or  unskilfulness.     (1  Minor,  243-4.) 

§  7.    Varioos  atatntes  for  the  protection  of  employees^ — 

For  the  various  statutes  for  the  protection  of  female,  minor, 
or  discharged  employees,  and  employees  in  general  see  Code, 
§§  1807-34,  and  Acts  1922,  amending  §§  1807,  1817,  1822, 
1880-1;  and  Acts  1918,  pp.  347,  863,  440,  620,  756;  Acts  1920, 
p.  840.  For  "Department  of  Mines",  see  Code,  §§  1885,  etc.; 
and  "Bureau  of  Labor  and  Industrial  Statistics,"  §§  1797,  etc. 
Employment  agency  is  forbidden  to  induce  employee  to  leave 
employment  (Code  §  1804) ;  person  or  corporation  employed 
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to  hire  or  discharge  employees,  prohibited  from  receiving  fee 
or  percentage  of  wages  (Code,  §  1805) ;  punishment  of  em- 
ployees for  violation  of  law  relating  to  intoxicating  liquors 
(Code,  §§  4584,  4595,  4650) ;  corruptly  influencing  employees, 
punished  (Code,  §§  4712-13) ;  authority  of  employer  over 
minor  employee  (Code,  §  5301) ;  as  to  garnishment  of  wages 
of  employees  of  State,  and  of  county,  city,  or  town  (Code,  §§ 
6659-61) ;  lien  of  employee  against  certain  companies  (Code, 
§§  6438-9) ;  certain  devices  required  in  buffing  wheels,  etc.,  in 
machine  shops  (Acts  1918,  p.  440) ;  co-operating  with  the 
Federal  government  for  the  ^vocational  rehabilitation  of  per- 
sons disabled  in  industry  or  otherwise  (Acts  1922,  p.  — ). 

II.    Workman's  Compensatiok  Law 

(Acts  1918,  p.  637,  as  amended  by  Acts  1920,  p.  256,  and 
Acts  1922,  p.  — ,  amending  §§  2,  39,  45,  46,  61  and  69;  Pollard's 
Code  Biennial  1920,  p.  609;  Pocket  Code  1920,  §  5796b;  and 
Bulletins  and  Rules  of  the  Industrial  Commission  of  Virginia.) 

§  1.  General  scope  of  the  law, — ^Virginia  now  has,  along 
with  nearly  all  of  the  other  states  and  territories,  a  uniform 
comprehensive  "Workmen's  Compensation  Law,"  which  pro- 
vides payment  for  all  injuries  to  employees  according  to  a 
schedule  of  the  various  injuries,  with  the  rate  and  period  of 
compensation.  More  fully,  according  to  its  title  it  is  "An 
act  to  pTOvent  Industrial  accidents;  to  provide  medical  and 
surgical  care  for  injured  employees;  to  establish  rates  of 
compensation  for  personal  injuries  or  deaths  sustained  by 
employees  in  the  course  of  employment;  to  provide  methods 
for  insuring  the  payment  of  such  compensation;  to  create  an 
industrial  commission  for  the  administration  of  this  act,  and 
to  prescribe  the  powers  and  duties  of  such  commission ;  to  levy 
a  tax  and  appropriate  funds  for  the  administration  of  this 
act."  »       •   .   ^  .  . 

§  2.  Whom  the  act  incfaidee^— The  act  includes  all  in- 
dividuals, firms,  contractors,  or  corporations,  having  regularly 
in  their  employ  eleven  or  more  persons  in  the  same  business, 
excepting  casual  employees,  farm  laborers  and  domestic  ser- 
vants, unless  such  employers  exclude  themselves  therefrom 
by  giving  notice  to  their  employees  and  by  sending  to  the 
industrial  commission  proof  of  its  service  on  the  employees. 
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Election  to  reject  the  provisions  of  the  act  on  the  part  of  the 
employer  is  conditional  upon  his  being  deprived  of  the  com- 
mon law  defenses  of  assumption  of  risk,  negligence  of  the  eiu- 
ployee  and  negligence  of  a  fellow-employee,  so  that  the 
employer  refusing  to  accept  the  provisions  is  virtually  de- 
prived of  all  defense  to  a  suit  brought  by  his  employee  to 
recover  damages  for  death  or  personal  injury  sustained  in  the 
course  of  employment.  The  State,  municipalities  and  all  the 
political  sub-divisions  of  the  State  are  included  within  the 
operation  of  the  act,  irrespective  of  the  number  of  persons 
employed  and  without  the  right  of  election  to  reject,  and 
employees  includes  officers  and  employees  of  the  State,  except 
those  elected  by  the  people,  or  by  the  legislature  or  appointed 
by  the  Government;  and  also  includes  officers  and  employees 
of  a  city  or  town  and  political  sub-divisions  of  the  State, 
except  those  elected  by  the  people,  council  or  other  governing 
body,  who  act  in  purely  administrative  capacity  and  serve 
for  a  definite  term  of  office.  Policemen  and  firemen  are  em- 
ployees. 

This  act  does  not  of  course  apply  to  common  carriers  by 
railroad  engaged  in  interstate  commerce.  Nor  does  it  apply 
to  common  carriers  whose  motive  power  is  steam  and  engaged 
in  trade  and  commerce  within  the  State,  unless  such  employees 
and  their  employers  voluntarily  elect  to  be  bound  by  the  act. 

§  3.  FmwfaiiKental  priiici|de  of  workmen's  ooniienaa- 
tioiu — ^The  fundamental  principle  of  workmen's  compensa- 
tion is  that  the  burden  of  these  accidents  should  be  borne  by 
industry  and  that  the  cost  sliould  be  added  to  the  selling 
price  of  the  product  and  distributed  among  the  consumers. 
It  is  based  upon  the  principle  that  the  loss  occasioned  by 
an  injury  to  a  workman  in  the  course  of  his  employment  is 
as  much  a  part  of  the  ultimate  cost  of  the  article  produced 
as  is  the  loss  occasioned  by  the  destruction  of  material  or  the 
wearing  out  and  replacing  of  tools  and  machinery.  Losses  of 
the  latter  kind  have  always  been  regarded  as  expenses  to  be 
included  in  the  ultimate  cost  of  the  commodity  produced,  and 
it  is  just  as  logical  to  include  the  expenses  of  an  injury  to  a 
human  employee  in  the  cost  of  production  of  the  commodity 
when  the  injury  is  caused  by  an  accident  in  the  course  of  his 
employment.    The  personal  loss  to  the  employee  is  as  legiti- 
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mately  an  element  of  the  fair  money  cost  of  the  product  as 
are  expenditures  for  raw  material,  machinery  and  wages.  In 
other  words,  compensation  legislation  is  based  upon  the  funda- 
mental thought  that  accidents  are  an  inevitable  result  of 
production,  the  cost  of  which  is  measured  in  money  and  in 
human  sacrifice,  and  that  two  contributors  are  entitled  to  a 
fair  return,  namely,  the  man  who  invests  his  money  and  the 
man  who  loses  life  or  limb  in  the  process  of  production. 

§  4.  The  consuiiMr  pays  the  compcnffion. — It  is  an 
error  to  say  that  the  burden  of  the  compensation  cost  is  placed 
upon  the  employer.  Compensation  is  made  to  fall  upon  the 
employer  in  order  that  it  may  ultimately  reach  the  consumer. 
The  employer  is  the  only  person  who  has  the  means  and 
adequate  knowledge  to  distribute  it  among -those  who  enjoy 
the  finished  product.  Moreover,  the  employer  is  not  com- 
pelled to  advance  the  total  loss  in  any  particular  case.  The 
France  principle  applies  here  as  eliwhere.  The  employer 
secures  his  risk  by  a  relatively  small  annual  payment  for  com- 
pensation insurance  and  figures  this  expenditure  in  his  cost 
of  production  just  as  in  the  case  of  insurance  against  fire  or 
hail,  or  any  other  unpredictable  hazard.  Also  in  many  States 
compensation  liability  is  carried  at  rates  not  greatly  in  excess 
of  the  rates  formerly  charged  for  employers'  liability. 

§  5,  Employee  not  reliered  of  reHMMuibility, — Nor  can 
the  Virginia  act  be  said  to  relieve  the  employee  of  respon- 
sibility, moral  or  financial.  Under  its  provisions,  the  injured 
employee  still  loses  his  wages  for  the  first  fourteen  days  of 
disability  (and  about  seventy  per  cent,  of  all  injuries  fall 
within  this  class),  and  for  the  period  of  disability  extending 
beyond  the  fourteenth  day  he  is  entitled  to  only  one-half  his 
former  wages,  in  no  case  to  exceed  ten  dollars  a  week  or  a 
maximum  of  four  thousand  dollars.  Besides,  the  employee  can- 
not coUect  if  his  injury  was  due  to  intoxication  or  wilful 
misconduct  or  wilful  failure  or  refusal  to  use  a  safety  appli- 
ance or  perform  a  duty  required  by  statute. 

The  law  provides  merely  that  industry  shall  bear  a  part 
of  the  burden  of  all  accidents  and  leaves  the  employee  to  bear 
the  remaining  portion,  care  being  taken  that  industry's  portion 
shall  be  secured  by  insurance  and  that  payments  shall  be  made 
promptly  and  without  litigation  and  expense. 

§  6w    Admiiiistretioii  of  the  act* — The  administration  o^ 
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the  act  is  vested  in  a  commission  of  three  members,  appointee! 
by  the  Govemer.  The  commission  is  empowered  to  make  rules 
necessary  for  carrying  out  the  provisions  of  the  act,  to  con- 
duct hearings  and  to  provide  the  machinery  for  the  investiga- 
tion of  matters  coming  within  its  jurisdiction.  Procedure  be- 
fore the  commission  will  be  as  simple  and  summary  as  pos- 
sible. Hearings  will  be  devoid  of  technicalities,  and  an  attempt 
will  be  made  to  ascertain  the  facts  and  to  bring  the  parties 
together  on  a  basb  of  justice  and  mutual  understanding.  The 
commission  will  also  pursue  an  open  door  policy  in  regard  to 
meeting  employers,  employees,  insurers  and  others  concerned. 
The  members  of  the  commission  are  available  at  all  times  for 
consultation,  advice  and  hearing.  If  advice  or  informatioii 
is  desired  at  any  time,  there  should  be  no  hesitancy  in  writ- 
ing or  in  calling  at  the  offices  of  the  commission.  Copies  of 
the  act  and  forms  to  meet  its  requirements  have  been  pre- 
pared. They  will  be  sent  free  of  cost  upon  request.  No  new 
law  can  be  put  into  operation  without  causing  trouble  to 
some  one.  The  Virginia  workmen's  compensation  law  will 
prove  no  exception  to  this  rule.  The  commission  intends,  of 
course,  to  administer  the  law  with  firm,  impartial  hand,  but 
it  hopes  to  accomplish  this  without  material  disturbance  to 
industry  and  with  as  little  inconvenience  as  possible  to  all 
concerned.  In  this  difficult  task,  the  commission  asks  the  aid 
and  co-operation  of  all  citizens  of  the  State,  employers  and 
employees  alike.  The  present  members  of  the  Industrial  Com- 
mission of  Virginia  are  Hona  Bichard  F.  Beime  (successor 
to  Hon.  B.  H.  Tucker) ,  Chainnan,  C.  A.  McHugh,  and  C.  O. 
Kiser.  ''  -     '  •    ^ ' 

§  7.  Benefits  of  compenaarian. — ^The  benefits  of  com- 
pensation may  be  briefly  summarized  as  follows : 

(1)  The  employee  obtains  certain  and  speedy  relief. 
This  relief  comes  at  the  time  when  it  is  most  needed,  and  the 
sum,  though  moderate,  is  not  reduced  by  legal  expenses. 

(2)  The  employer  knows  exactly  what  he  must  pay.  The 
compensation  pajrments  are  reasonable  in  amount.  There  is 
no  longer  the  uncertainty  and  expense  of  damage  suits.  What 
the  employer  pays  will  go  without  waste  to  his  injured  work- 
man, and  the  payments  will  usually  be  spread  over  a  number 
of  years. 

(3)  Employer  and  employee  are  brought  into  closer  and 
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more  harmonious  relations.  The  one  gives  up  his  conmion 
law  defenses,  the  other  abandons  his  chance  to  win  a  verdict 
for  heavy  damages,  and  both  adopt  the  principle  of  reasonable 
compensation  and  fixed  liability. 

If,  in  spite  of  these  benefits  of  compensation,  you  decide 
to  reject  it  and  run  the  risk  of  heavy  damages  in  action  at 
law  with  practically  no  defenses,  you  should  apply  to  the  indus- 
trial commission  for  form  to  be  used  for  election  not  to  operate 
under  the  act 

§  &  Employer  shoald  insure  liability^— If  you  decide  to 
accept  the  provisions  of  the  act,  you  should  immediately  in  one 
of  the  ways  provided  in  the  act,  insure  your  own  liability, 
namely : 

(1)  By  taking  insurance  in  some  corporation,  association, 
organization  or  State  insurance  fund  authorized  to  transact 
the  business  of  workmen's  compensation  insurance  in  this 
State,  or 

(2)  By  becoming  a  member  of  some  mutual  insurance 
association  so  authorized,  or 

(3)  By  furnishing  to  the  industrial  commission  satis- 
factory proof  of  financial  liability  to  pay  direct  compensation 
when  due,  and  obtaining  from  the  commission  an  order  of 
exemption  from  the  necessity  of  taking  out  insurance. 

Employers  who  fail  to  take  any  of  the  steps  indicated 
above  are  subject  to  fine  for  each  day  of  non-compliance  after 
January  30, 1919,  and,  at  the  instance  of  an  injured  employee, 
are  liable  to  suit  for  damages  with  the  common  law  defenses 
removed.  For  act  regulating  reciprocal  contracts  of  insurance, 
see  Acts  1920,  p.  256.  For  act  as  to  licensing  companies  to 
engage  in  industrial  insurance,  see  Acts  1920,  p.  266. 

§  9.    What  Ike  employer  should  do  after  aeddentp— 

(1)  As  soon  as  the  accident  occurs  the  employer  should 
immediately  furnish  to  the  injured  employee  such  medical 
or  surgical  attendance  as  the  case  may  require. 

(2)  Record,  on  blanks  approved  by  the  industrial  com- 
mission, all  accidents  causing  disability  of  more  than  one 
day.     (Form  45.) 

(8)  Beport  to  the  industrial  commission,  on  prescribed 
forms  and  within  ten  days  from  the  date  of  the  accident,  all 
accidents  causing  absence  from  work  of  more  than  seven  days. 
(Form  8.) 
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(4)  Upon  tennination  of  disability  of  the  injured  work- 
man, or  if  the  disability  extends  beyond  a  period  of  sixty 
days,  then  also  at  the  expiration  of  such  period,  the  employer 
shall  make  a  supplementary  report  on  blanks  procured  from 
the  commission  for  the  purpose.  (Detachable  portion  of 
Form  8.) 

(5)  Ascertain  the  average  weekly  earnings  of  the  injured 
or  deceased  employee  as  defined  in  the  act. 

(6)  Consult  sections  29  to  82  of  the  act  to  ascertain  the 
amount  of  compensstion  and  the  length  of  time  during  which 
it  must  be  paid. 

(7)  If  the  disability  of  the  injured  employee  is  of  more 
than  six  weeks,  or  if  death  follows  the  injury,  an  effort  should 
be  made  on  or  after  the  fourteenth  day  following  the  accident 
to  effect  an  agreement  as  to  compensation  with  the  injured 
employee,  or  the  dependents  of  the  deceased  employee.  Such 
agreement  should  be  on  forms  approved  and  procurable  from 
the  commission  and  should  be  signed  in  ink  by  both  parties 
and  forwarded  to  the  commission  for  approval. 

(8)  A  receipt  should  be  taken  for  all  compensation  pay- 
ments, and  the  final  receipt,  on  approved  form  and  summariz- 
ing the  entire  transaction,  must  be  filed  with  the  ocHnmission. 

(9)  Should  the  employer  and  the  injured  employee,  or 
his  dependents,  fail  to  agree  upon  the  facts,  the  employer 
should  await  the  filing  of  a  claim  petition  by  the  injured 
employee.  The  employer  should  then,  within  seven  days,  an- 
swer the  petition  as  the  case  may  warrant. 

§  !••  Wliat  emplosTM  to  do  wImd  injared.— (1)  Prompt- 
ly notify  the  employer  in  writing  of  the  accident  and  request 
him  to  provide  medical  services.  (If  after  request  the  em- 
ployer neglects  or  refuses  to  provide  medical  treatment,  or  if 
the  injury  requires  medical  treatment  and  the  employer  or  the 
superintendent  or  foreman,  having  knowledge  of  the  injury, 
shall  have  neglected  to  provide  medical  services,  the  injured 
employee  has  a  right  to  claim  compensation  for  a  reasonable 
amount  to  cover  medical  services).  Keep  a  copy  of  the  notice 
you  send  your  employer. 

Failure  to  give  notice  within  30  days  after  the  accident 
may  deprive  you  of  the  right  to  compensation. 

(2)  If  disability  lasts  longer  than  14  days  then  make  a 
claim  in  writing  to  your  employer  for  compensation,  at  the 
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same  time  notily  the  industrial  commission.  Forms  for  this 
purpose  can  be  obtained  from  your  employer  or  from  the  in- 
dustrial commission. 

If  death  results,  dependents  should  make  the  claim. 

(8)  The  employer  and  the  employee  may  agree  as  to 
compensation,  provided  the  amount  and  time  and  manner  of 
payment  are  in  accordance  with  the  provisions  of  the  law.  If 
no  such  agreement  is  made,  claim  for  compensation  should 
be  made  to  the  industrial  commission  on  forms  furnished  by 
the  commission  on  request. 

Notices  to  the  employer  should  be  sent  to  the  real  em- 
ployer rather  than  the  foreman. 

Claims  may  not  lawfully  be  sold  or  traded  away. 

Claims  are  barred  (outlawed)  if  not  made  within  a  year 
after  accident  or  death ;  but  notice  of  accident  should  be  given 
promptly,  and  always  within  30  days. 

Prompt  notices,  prompt  medical  treatment  and  claims 
promptly  filed  will  make  the  matter  easier  of  determination. 

§  11.  Benefits  to  en^iloyee  provided  by  law.p— If  an  em- 
ployee sustains  an  injury  ^^arising  out  of  and  in  the  course 
of  his  employment,''  he  is  entitled  to 

(1)  Medical,  surgical  and  hospital  treatment  for  30  days 
after  the  injury  (this  treatment  to  be  provided  free  by  the 
employer),  but  the  claimant  cannot  hold  the  employer  liable 
unless  he  shall  have  notified  the  employer  of  the  accident  and 
the  need  of  such  treatment  or  unless  the  employer  or  his  agent 
or  representative,  having  knowledge  of  the  injury,  shall  have 
neglected  to  provide  medical  treatment. 

The  employer  may,  at  his  option,  continue  to  furnish 
medical  services  beyond  the  30  day  period.  Refusal  on  the 
part  of  the  employee  to  accept  the  medical  services  provided 
by  the  employer  will  act  as  a  bar  to  compensation  during  the 
period  of  such  refusal,  except  for  good  cause  approved  by  the 
industrial  commission. 

(2)  Disability  benefits:  After  14  days  the  claimant  is 
entitled  to  one-half  his  average  weekly  wages,  but  not  more 
than  ten  dollars  nor  less  than  five  dollars  a  week  and  not  to 
exceed  a  period  of  500  weeks  or  a  total  of  $4,000. 

Claimant  is  entitled  for  loss  of  thumb  to  one-half  his 
average  weekly  wages  during  60  weeks ;  index  finger,  35  weeks ; 
second  finger,  30  weeks ;  third  finger,  20  weeks ;  fourth  finger. 
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15  weeks;  great  toe,  30  weeks;  each  other  toe,  10  weeks;  hand, 
150  weeks;  arm,  200  weeks;  foot,  125  weeks;  leg,  175  weeks; 
eye,  100  weeks;  both  hands  or  both  feet  or  both  arms  or  both 
legs  or  both  eyes  or  any  two  thereof,  500  weeks.  In  all  cases 
payments  are  to  be  not  more  than  ten  dollars  nor  less  than 
fire  dollars  a  week. 

Loss  of  one  phalange  (joint)  of  finger  or  toe  equal  loss  of 
half  the  finger  or  toe;  loss  of  more  than  one  phalange  is  equal 
to  loss  of  entire  finger  or  toe. 

If  the  claimant,  because  of  disability,  returns  to  woi^  for 
lower  wages,  he  is  entitled  to  one-half  the  difference  between 
his  new  wage  and  his  former  wage,  but  not  more  than  ten 
dollars  a  week,  nor  for  a  longer  period  than  300  weeks. 

(3)  Death  benefits:  Burial  expenses,  not  to  exceed  $100. 
To  persons  wholly  dependent  upon  the  deceased  employee's 

earnings  for  support  at  the  time  of  the  accident,  one-half  his 
average  weekly  wages,  but  not  more  than  ten  dollars  nor  less 
than  five  dollars  a  week,  for  a  period  of  300  weeks  from  date 
of  the  injury. 

To  persons  only  partly  dependent,  weekly  compensation 
equal  to  the  same  proportion  of  the  weekly  payments  for  the 
benefit  of  persons  wholly  dependent  as  the  amount  contributed 
by  the  employee  to  such  partial  dependents  bears  to  the  annual 
earnings  of  the  deceased  at  the  time  of  the  injury. 

If  the  dependents  of  the  deceased  employee  do  not  reside 
in  the  United  States  or  Canada,  the  amount  of  compensation 
cannot  exceed  $1,000. 

(4)  "Average  weekly  wages"  mean  earnings  during  the 
period  of  the  fifty-two  preceding  weeks  divided  by  fifty-two 
or  if  employment  has  been  for  a  period  less  than  fifty-two 
weeks,  the  earnings  of  that  period  divided  by  the  number  of 
weeks.  ,    * 

Wages  include  overtime  and  allowances  of  any  character 
specified  in  the  wage-contract. 

(5)  Aliens  are  entitled  to  the  same  compensation  as  citi- 
zens of  the  United  States,  with  the  exception  for  dependents 
noted  in  (3)  above. 

(6)  A  claimant  will  not  be  entitled  to  compensation  if 
his  injury  resulted  from  his  intoxication  or  his  wilful  inten- 
tion to  injure  himself  or  another  or  from  his  "wilful  failure 
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or  refusal  to  use  a  safety  appliance  or  perform  a  duty 
required  by  statute  or  the  wilful  breach  of  any  rule  or  regu- 
lation adopted  by  the  employer  and  approved  by  the  indus- 
trial commission,  and  brought  prior  to  the  accident  to  the 
attention  of  the  employee." 

(7)  Employers  must  insure  their  workmen  and  post 
notices  to  that  effect.  Workmen  may  know  by  these  notices 
whether  or  not  the  employee  is  insured. 

(8)  When  the  attendance  of  desired  witnesses  cannot 
otherwise  be  secured,  the  employe  should  apply  to  the  indus- 
trial commission  or  the  deputy  hearing  the  case  to  have  such 
witnesses  subpoenaed. 

(9)  After  an  award  is  made  it  is  conclusive  and  binding 
as  to  questions  of  fact,  and  the  employer  or  his  insurance 
carrier  must  pay  compeksation  promptly ;  but  if  either  party 
in  interest  desires  to  appeal  to  the  courts  on  errors  of  law, 
he  has  thirty  days  after  receipt  of  notice  of  award  in  which 
to  take  such  appeal. 

If  the  hearing  is  before  a  commissioner  or  deputy,  either 
dissatisfied  party  may  apply,  within  seven  days,  for  a  hear- 
ing before  the  full  commission. 

Do  not  neglect  your  compensation  case.  Especially  do 
not  fail  to  give  proper  notice  immediately  after  injury.  Neg- 
lect and  delay  cause  trouble  and  may  deprive  the  claimant  of 
the  right  to  compensation. 

The  foregoing  instructions  do  not  cover  every  question 
that  may  arise  but  embrace  the  main  features  of  the  law. 
If  they  do  not  make  your  case  clear,  ask  for  further  informa- 
tion. Information  can  be  had  at  any  time  by  applying  to  the 
industrial  commission. 

§  12.    Summary  of  prooedm^  under  the  actr— 

(1)  Notice  of  accident  by  employee  to  employer. 

A.  Employee  must  in  writing  notify  employer  of  in- 
jury, unless  employer  has  this  knowledge. 

B.  Employer  must  immediately  provide  necessary  med- 
ical  and  surgical  treatment  and  supplies,  and  continue  to  make 
such  provision  for  thirty  days  after  the  accident. 

(2)  Record  wnd  report  of  accidents  by  employer  to  in- 
dustHal  commission. 

A.    Employer  must  keep,  on  form  provided  by  Indus- 
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trial  ooDuninion,  record  of  all  injuries  causing  disability  of 
more  than  one  day. 

B.  Employer  must  report  to  industrial  commission,  on 
approved  forms,  every  injury  to  an  employee  causing  ab- 
sence from  woiic  for  more  than  seven  days. 

C.  Supplementary  report  must  be  made  upon  termina- 
tion of  disability  or  if  disability  extends  beyonds  a  perimi 
of  sixty  days. 

(8)      Method  of  determining  amount  of  compenaation 
Due. 

▲.    Atreement  between  employer  end  employee. 

Employer  end  employee  may  In  writina  asree  on  oompenaatlon 
dne. 

(a)  This  acreement  most  not— 

(1)  Be  made  before  the  fonrteenth  day  after  the  acci- 
dent. 

(2)  Permit  of  '^Inmp  sum"  payments. 

(S)    Vary  from  the  provisions  of  the  law  as  to  amonnt 
or  manner  of  payments. 

(b)  Certified  copy  of  the  agreement  must  be  filed  with  the 
Indnstrial  Commission  and  receive  its  approval  before 
it  becomes  binding. 

B.  Agreement  between  employer  and  employee  that  compensation 
is  due,  but  disagreement  as  to  amount 

Petition  Industrial  Commission  to  determine  compensation, 
(a)    Commission  will  make  a  ruling,  or  if  necessary  hold 
a  hearlngp  and  grant  or  disaUow  compensation. 

C.  Disagreement  between  employer  and  employee. 

1.  Employee  may  present  claim  for  compensation  to  In- 
dustrial Commission. 

(a)  Certified  copy  of  claim  sent  to  employer. 

(1)  Within  seven   dasrs,  employer  may  deny  any 
statements  made  in  claim. 

(2)  Statements  not  denied  will  be  considered  as 
agreed  to  and  will  not  be  argued  at  any  hearing. 

2.  Commission  notifies  both  parties  of  time  and  place  of 
hearing. 

(a)    Commission,  or  a  member  thereof,  or  a  deputy  hc^ds 
hearing  and,   if  necessary,  makes   investigation  by 
appointing  phsrsidan  to  examine  injury  of  employee 
and  experts  to  ascertain  other  fttcts. 

(b)  Decision,  granting  or  disallowing  compensation, 
(e)     Copies  of  award  sent  to  the  parties  in  dlsputa 

8.  If  hearing  was  not  held  before  full  Commission,  either 
party  may  apply,  within  seven  days,  for  review  by  full 
Commission. 
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(a)    C!ommi0Bioii  will  review  the  evidence*  or  If  deemed 
advisable,  as  soon  as  practicable,  hear  the  parties  at 
Issue,  their  representatives  and  witnesses,  and  sus- 
tain, reverse  or  modify  the  previous  decision. 
4.    Award  of  Commission  Is  conclusive  and   binding  as   to 
all  questions  of  tMt,  but  either  party  may,  within  thirty 
days,  appeal  on  matters  of  law  to  the  circuit  court  of  the 
city  In  which  the  alleged  accident  occurred  or  In  which  the 
employer  resides  or  has  his  principal  office. 

(4)     Enforcement  of  agreements^  awards^  etc. 

Agreements  approved  by  the  commission,  and  the  awards, 
orders  and  decisions  of  the  commission,  unappealed  or  aflb'med 
upon  approval,  are  enforceable  in  the  circuit  or  corporation 
court  of  the  county  or  city  in  which  the  injury  occurred. 

§  13.  Rnles  and  regolationa. — The  act  (section  55)  em- 
powers the  Commission  to  make  such  rules  as  may  be  neces- 
sary to  carry  out  its  provisions.  Care  has  been  taken  to 
avoid  a  multiplicity  of  rules.  The  following  have  been  found 
essential  to  the  effective  administration  of  the  law: 

(1)  Office  hours. — ^The  principal  offices  of  the  Indus- 
trial Commission  of  Virginia  are  located  at  Nos.  6  and  8 
north  Sixth  street,  Richmond,  with  office  hours  each  day 
(legal  holidays  excepted)  from  9  o^clock  A.  M.  until  5 
o'clock  P.  M.,  except  Saturdays,  when  the  offices  close  at 
12  M. 

(2).  Forms — how  procured. — The  Commission  has  pre- 
pared and  will  furnish,  without  charge,  all  proper  forms  re- 
quired by  the  provisions  of  the  Virginia  Workmen's  Compen- 
sation Act,  and  such  forms  must  be  used  in  all  cases  where 
they  are  appropriate. 

For  purposes  of  convenience,  insurance  carriers  will  be 
permitted  to  place  their  names  and  business  addresses  above 
the  other  matter  prescribed  by  the  Commission  on  such  forms 
as  they  may  prepare  for  their  convenient  use. 

(3)  Posting  notices. — Every  employer  within  the 
operation  of  the  Virginia  Workmen's  Compensation  Act  shall 
post  and  keep  posted,  conspicuously  in  his  plant,  shop  or 
place  of  business  usually  frequented  by  his  employees,  notice 
of  his  compliance  with  the  provisions  of  the  act.  Such  no- 
tice may  be  in  writing  or  in  print,  and  shall  follow  substan- 
tially the  form  prescribed  by  the  Industrial  Commission 
(Form  No.  1). 
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(4)  Manner  of  giving  notice  by  employee  to  employer. 
— Notice  of  injury  diall  be  served  upon  the  employer  or  any 
of  his  agents  upon  whom  a  summons  in  civil  action  may  be 
served  under  the  laws  of  this  State,  or  may  be  sent  by  re^s- 
tered  letter  addressed  to  the  employer  at  his  last  known  resi- 
dence or  place  of  business.  This  notice  should  be  given  as 
soon  as  practicable  after  the  injury  has  been  sustained  and 
must  in  all  cases,  be  served  within  thirty  days  thereof.  (Act, 
sections  23  and  24.) 

(5)  Report  of  accidents  by  employer. — ^Every  employer 
shall  keep  a  record  of  all  injuries,  fatal  and  otherwise,  re- 
ceived by  his  employees  in  the  course  of  their  emplo3rment 
(Acts,  Sec.  67)  and  report  the  same  to  the  Industrial  Com- 
mission promptly  at  the  end  of  each  quarter,  commencing 
March  31,  1919,  on  blanks  provided  for  that  purpose.  (Form 
46). 

Within  ten  days  after  the  occurrence  or  knowledge  there- 
of of  an  injury  to  an  employee  causing  his  absence  from  work 
for  more  than  seven  days,  a  report  thereof  shall  be  made  in 
writing  to  the  Industrial  Commission  on  the  blank  provided 
for  that  purpose.     (Form  No.  3). 

(6)  Com^pensation  agreements  between  employer  and 
employee. — Agreements  as  to  compensation  between  employer 
and  employee  are  commended  by  the  act.  Such  agreements 
must  be  fairly  made  and  in  accordance  with  the  provisions  of 
the  act.  Memorandum  of  agreement  (Form  No.  4),  accom- 
panied by  a  physician's  report  (Form  No.  6.),  shall  be  filed 
promptly  with  the  Industrial  Commission  for  approval  or  re- 
jection. 

(7)  Evidence  of  insurance  to  he  fled  with  the  commis- 
sion.— Every  employer  within  the  operation  of  the  act  shall 
file  with  the  Industrial  Commission  proof  of  his  compliance 
with  the  insurance  provisions  (Sections  11  and  68)  of  the 
the  act.  A  notice  from  the  insurer  (Form  14)  certifying  this 
fact  will  be  received  as  acceptable  proof. 

(8)  Insurer  to  notify  commission  of  cancellation  of 
policy. — ^Any  insurance  carrier  having  issued  a  policy  to  an 
employer  and  desiring  to  cancel  the  same,  shall  be  required 
to  give  ten  days'  prior  notice  thereof  to  the  Industrial  Com- 
mission at  its  offices  in  the  city  of  Richmond.    Likewise  can- 
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oellations  of  policies  for  any  cause  shall  be  reported  promptly 
to  the  Commission  on  Form  15. 

(9)  Application  by  employer  for  self-insurance. — ^Any 
employer  desiring  to  insure  his  own  risk  under  the  provisions 
of  section  68  of  the  act  shall  make  application  therefor  on 
Form  No.  20  and  shall  be  required  to  reply  as  fully  as  prac- 
ticable to  all  of  the  inquiries  there  made.  The  information 
so  conveyed  will  be  treated  with  strict  confidence. 

In  every  case  where  an  application  is  favorably  consid- 
ered, a  deposit  of  acceptable  securities  or  an  indemnity  bond 
with  corporate  surety  in  an  amount  not  less  than  five  thou- 
sand dollars  will  be  required.  Each  case  will  be  considered 
upon  its  merits  and  with  due  regard  to  the  probable  hazard 
involved. 

(10)  Securities — how  deposited. — ^AU  securities  which 
may  be  deposited  by  self-insurers  shall  be  lodged  with  the 
Stat3  Treasurer  of  Virginia  for  safe  keeping,  and  a  charge 
of  one-twentieth  of  one  per  cent,  of  the  amount  so  deposited 
may  be  required  to  be  paid  to  that  officer  for  such  service. 

(11)  Self 'insurance  by  the  State^  its  municipalities  and 
political  sub-divisions. — Permission  for  self-insurance  by  the 
State  and  its  various  departments  and  political  sub-divisions 
and  the  several  municipalities  of  the  State  will  be  granted  upon 
application  therefor  without  submission  of  proof  of  financial 
ability  and  without  deposit  of  bond  or  other  security.  Form 
44  must  be  used  for  this  purpose  and  assurance  must  be  given 
the  Commission  that  provision  will  be  made  for  the  payment 
of  the  four  per  cent,  premium  tax  provided  for  in  section  76 
(])  of  the  act. 

(12)  Information  concerrung  fin<incial  condition  of  self- 
insurers. — No  record  of  any  information  concerning  the  sol- 
vency and  financial  ability  of  any  employer  acquired  by  a 
commissioner  or  his  agent  by  virtue  of  his  powers  under  the 
Virginia  Workmen's  Compensation  Act  shall  be  subject  to  in- 
spection; nor  shall  any  information  in  any  way  acquired  for 
such  purposes  by  virtue  of  such  powers  be  divulged  by  a  com- 
missioner or  his  agent,  unless  by  order  of  the  court,  so  long  as 
said  employer  shall  continue  solvent  and  the  compensation 
legally  due  from  him,  in  accordance  with  the  provisions  of  the 
act,  shall  continue  to  be  paid. 
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(18)  Variation  in  nufnber  of  employees. — ^When  within 
a  given  year  an  employer  having  eleven  or  more  persons  in  his 
employ  has  complied  with  the  provisions  of  the  act  and  the 
number  of  his  employees  is  subsequently  reduced  to  less  than 
eleven,  such  employer  shall,  in  the  absence  of  contrary  notice 
to  the  Industrial  Commission,  be  held  to  continue  under  the 
operation  of  the  act  for  the  remainder  of  the  year.  In  this 
event,  the  employer  shall  keep  proper  notice  posted  in  and 
about  his  place  of  business.  Nothing  contained  in  the  fore- 
going rule  shall  be  construed  as  limiting  or  restricting  the 
right  of  any  employer  to  reject  the  provisions  of  the  act  by 
giving  proper  notice  thereof. 

(14)  Elections  by  employers  vnth  fewer  than  eleven 
employees. — ^Wlien  within  a  given  year  an  employer  having 
fewer  than  eleven  persons  in  his  employ,  has  with  his  em- 
ployees, elected  to  come  within  the  provisions  of  the  act,  and 
has  filed  memorandum  of  such  election,  signed  by  himself  and 
his  employees,  with  the  Industrial  Commission  of  Virginia 
and  has  otherwise  complied  with  the  provisions  of  the  act, 
such  employer  shall,  in  the  absence  of  contrary  notice  to  the 
Industrial  Commission,  be  held  to  continue  under  the  pro- 
visions of  the  act  for  the  remainder  of  that  year.  In  this  event, 
the  employer  shall  keep  proper  notice  posted  in  his  plant 
or  place  of  business.  Nothing  contained  in  the  foregoing 
rule  shall  be  construed  as  limiting  or  restricting  the  right 
of  any  employee  to  reject  the  provisions  of  the  act  by  giving 
notice  thereof. 

(15)  Meaning  of  the  term  ^^Farm  Laborers?^ — ^The  term 
^^farm  laborers,^'  exempted  by  the  language  of  section  15  from 
the  operation  of  the  act,  is  interpreted  to  mean  persons  en- 
gaged in  horticulture  as  well  as  agriculture  and  in  dairying 
and  stock-raising  when  these  are  combined  with  farming. 

(16)  Meaning  of  the  term  '^domestic  servants J^ — ^The 
term  ^^domestic  servants''  as  used  in  section  15  of  the  act  applies 
to  servants  employed  by  private  individuals  for  service  in  or 
about  a  private  residence.  It  does  not  apply  to  servants  em- 
ployed in  hotels,  schools,  restaurants  and  in  other  places  of 
public  resort  or  entertainment. 

(17)  Method  of  calculating  period  of  disability. — To 
determine  the  period  of  disability  for  the  purpose  of  computa- 
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tion,  divide  the  number  of  days  of  disability,  excluding  the 
first  fourteen  days,  by  seven  and  make  the  denominator  of  the 
remaining  fraction  seven,  without  deducting  Simdays  or  holi- 
days. '      , 

(18)  Compensation  for  Sundays — wfien  allowable. — 
Where  under  the  terms  of  employment  wages  are  paid  by  the 
day  or  week,  and  include  compensation  for  work  done  on 
Simdays,  and  an  injured  employee  returns  to  work  on  Monday, 
having  been  disabled  fifteen  days,  he  is  entitled  to  one  day's 
compensation.  Otherwise,  he  is  not  entitled  to  compensation 
for  said  single  day. 

(19)  Computation  of  waiting  period  in  cases  of  recur- 
rent  disability. — ^Where  an  injured  employee  returns  to  work, 
deeming  himself  fit  to  resume  his  former  duties,  and  after 
working  one  or  more  days  finds  himself  unable  to  continue 
work  and  again  lays  off,  the  waiting  period  shall  be  computed 
from  the  date  of  his  first  injury,  but  the  days  during  which 
he  was  subsequently  employed,  and  for  which  he  received 
compensation,  should  be  excluded  in  the  computation. 

(20)  Loss  of  part  of  phalanx  of  finger  or  toe. — ^The  am- 
putation of  any  portion  of  the  bone  of  the  distal  phalanx  of 
a  finger  or  toe  shall  be  considered  as  equivalent  to  the  loss  of 
one-half  of  the  phalanx  of  such  finger  or  toe.  Amputation  of 
more  than  one-half  of  the  bone  of  the  phalanx  shall  be  con- 
sidered as  equivalent  to  the  loss  of  the  entire  phalanx.  (An- 
nual Report  1919  Indus.  Com.  of  Va.;  pp.  90  to  93.) 

§  14.  Infmrmal  opinionsw— The  following  opinions  are 
selected  and  summarized  from  several  hundred  replies  to  in- 
quiries from  various  sources.  They  have  been  given  for  the 
convenience  and  general  guidance  of  persons  concerned,  with 
the  understanding  that  they  are  informal  and  are  without 
prejudice  to  the  interest  of  either  party  to  a  formal  hearing 
before  the  Commission.  Naturally,  specific  cases  must  be  de- 
cided in  the  light  of  the  particular  facts  surrounding  them. 

(1)  ^^ Employ ees^^  as  defined  by  the  act. — (a)  Municipal 
police  officers  and  firemen  are  employees  within  the  meaning 
of  the  act.  In  this  act  the  State  has  divested  itself  of  the 
sovereign  immunity  and  submitted  itself  to  the  terms  thereof, 
and  it  has  imposed  upon  political  sub-divisions  a  like  obliga- 
tion. 
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(b)  Volunteer  firemen  of  a  town  who  are  in  no  way  con- 
trolled by  the  town  authorities  and  to  whom  the  town  gives 

a  bonus  of  $18.00  per  year,  which  sum  is  purely  voluntary  and 
for  which  no  claim  could  be  raised  should  the  town  fail  to  pay 
it,  are  not  employees  as  defined  in  section  2  (b)  of  the  act. 

(c)  Servants  employed  by  a  college  or  preparatory 
school  come  within  the  act.  The  term  ^^domestic  servants^'^ 
exempted  by  section  15  of  the  act,  means  servants  employed 
in  or  around  a  private  residence. 

(d)  Laborers  employed  temporarily  to  do  the  work  of 
unloading  cars,  such  employment  being  of  regular  recurrence 
in  connection  with  the  employer's  business,  are  within  the  oper- 
ation of  the  act.  The  term  ^^casual'^  as  used  in  workmen^s 
compensation  acts  generally  refers  to  the  nature  of  the  work 
rather  than  to  the  length  of  the  service ;  that  is,  even  though  an 
employment  be  temporary,  it  is  not  ^^casuaP'  if  it  is  in  the 
usual  course  of  the  trade,  business,  occupation  or  pursuit  of 
the  employer. 

(e)  Elective  officers  of  the  State  or  of  its  political  sub- 
divisions do  not  come  within  the  provisions  of  the  act 

(f)  Teachers,  janitors,  clerks  and  stenographers,  em- 
ployed by  a  school  board,  are  employees  within  the  meaning  of 
the  act. 

(g)  Traveling  salesmen  residing  in  Virginia  and  work- 
ing in  the  State  for  an  employer  doing  business  in  the  State 
come  within  the  law. 

(h)  Traveling  salesmen  working  on  a  commission  basis 
also  come  within  the  law.  The  method  of  payment  of  an  em- 
ployee does  not  alone  affect  his  status  as  regards  the  act. 

(i)  Choir  boys  of  a  church  receiving  a  nominal  sum  for 
attendance  are  not  employees  within  the  meaning  of  section 
2(b). 

(j)  Cooks,  housegirls  and  butlers,  employed  in  a  hos- 
pital, are  within  the  operation  of  the  act  and  are  not  covered 
by  the  term  ^^domestic  servants^'  as  used  in  section  15.  Domes- 
tic help  applies  only  to  individuals  employed  in  and  around 
private  homes. 

(k)  Pupil  nurses  in  a  hospital  who  receive  a  small  al- 
lowance and  board  and  uniforms  are  employees  within  the 
meaning  of  section  2  (b).    Board  and  unifrom  would  be  con- 
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sidered  a  part  of  the  consideration  for  their  services.     [See 
the  language  in  section  2  (c)  ] . 

(1)  A  division  superintendent  of  schools  is  an  employee 
within  the  meanng  of  the  act,  which  includes  all  the  State's 
employees  save  those  elected  by  the  people. 

(m)  Superintendents  of  poor  houses  and  other  employees 
of  counties  are  employees  within  the  meaning  of  the  act. 

(n)  Carpenters  putting  up  a  building  on  a  farm,  and 
not  employed  regularly  in  farming,  cannot  be  classified  as 
"farm  laborers." 

(2)  ^^  Employ  era*'*  as  defined  hy  the  Act. — (a)  City  school 
boards  are  employers  within  the  meaning  of  section  2  (a)  of 
the  act,  and,  being  political  sub-divisions  within  the  meaning 
of  section  8,  cannot  reject  the  provisions  of  the  act  relative 
to  payment  of  compensation,  etc. 

(b)  A  motor  car  agency  and  repair  place  having  more 
than  eleven  employees,  including  clerks,  salesmen  and  repair 
men,  comes  within  the  act. 

(c)  An  employer  having  from  ten  to  fifteen  men  most 
of  the  time  cutting  and  hauling  wood,  telegraph  poles  and  logs 
to  sawmill  and  loading  on  cars  and  working  on  the  farm  at 
other  times,  is  covered  by  the  terms  of  the  act.  The  average 
is  more  than  eleven  employees  and  the  major  portion  of  the 
time  they  are  engaged  in  other  work  than  farming. 

(d)  A  steamship  company  engaged  in  business  as  an 
interstate  carrier  and  having  eleven  or  more  employes  within 
the  State,  is  within  the  operation  of  the  act.  The  wording 
of  the  act  exempts  railroads  engaged  in  interstate  commerce 
and  intranstate  carriers  whose  motive  power  is  steam,  but  not 
interstate  steamship  lines. 

(e)  An  oyster  packer  employing  eleven  or  more  men 
in  this  business  is  within  the  operation  of  the  act. 

(f )  A  Y.  M.  C.  A.  employing  more  than  eleven  persons, 
including  janitors,  maids  and  waiters,  is  within  the  operation 
of  the  act. 

(3)  Liability  of  principal  contractor  to  employees  of 
sub-contractors. — ^A  person  conducting  a  lumber  business  let- 
ting contracts  to  various  sawmill  men  and  paying  these  sub- 
contractors a  stipulated  price  per  thousand  feet  is  liable  to 
employees  of  the  sub-contractors  in  case  of  injury  sustained  in 
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the  course  of  their  employment.  For  full  statement  of  condi- 
tions and  application  of  section  20,  see  award  by  OxnmisBion 
and  decision  of  Law  and  Equity  Court  of  the  City  of  Rich- 
mond in  Bray  vs.  Phaup  A  Tinsley. 

A  provision  such  as  that  contained  in  section  20  is  neces- 
sary to  the  successful  operation  of  an  act  exempting  employers 
with  fewer  than  eleven  employees.  Otherwise  certain  lines 
of  business  may  be  broken  up  into  a  number  of  small  units, 
each  under  a  sub-contractor,  and  the  provisions  and  purposes 
of  the  act  thus  evaded.  The  provision  is  intended  to  afford 
the  employee  certain  and  definite  reoours.  Also  where  a  prin- 
cipal contractor  is  liable  to  pay  compensation  under  this  sec- 
tion he  is  given  cause  for  action  against  the  sub-contractor. 

A  principal  contractor  is  not  liable  for  injuries  sustained 
by  his  sub-contractors,  though  he  is  liable  for  injuries  sus- 
tained by  the  employees  of  those  sub-contractors. 

A  general  contractor  constructing  a  building  and  letting 
out  the  work  in  whole  or  in  part  to  sub-contractors  is  liable 
to  the  employees  of  these  sub-contractors.  The  same  would  be 
true  of  an  individual  putting  up  the  building  by  doing  a  por- 
tion of  the  work  directly  and  sub-letting  the  rest. 

An  employer,  a  brick  manufacturer,  contracting  with 
others  to  haul  clay  for  him,  is  clearly  within  the  operation  of 
section  20  of  the  act  and  liable  for  injuries  sustained  in  the 
course  of  this  employment  by  the  employees  of  the  sub-con- 
tractors. The  same  is  true  of  a  rock-quarrying  corporation 
letting  out  a  part  of  its  regular  work  to  sub-contractors. 

(4)  Medical  services. — ^An  employer  cannot  be  held  for 
medical  attention  to  an  injured  employee  who  declines  to  ac- 
cept medical  attention  and  the  service  of  a  fully  equipped  hos- 
pital provided  by  employer,  unless  the  Industrial  Comm'issioU} 
after  investigating  the  conditions,  should  rule  that  failure  to 
accept  the  same  was  reasonable  and  proper. 

The  wording  of  the  act  is  such  as  to  place  up<m  the  em- 
ployer the  duty  of  furnishing  medical  services,  etc.,  and  upon 
the  employee  the  duty  of  accepting  such  services  unless  the 
conditions  are  exceptional. 

(6)  Agreement  with  employee  as  to  compensation  lia- 
bility.— ^An  employer  cannot  make  an  agreement  with  his 
employees  that  he  will  not  be  liable  in  case  of  accident.    Such 
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agreements  are  expressly  forbidden  by  the  act  (section  7)  and 
would,  moreover,  amount  to  legal  duress. 

(6)  Preservation  of  common  law  defenses. — ^An  em- 
ployer whose  employees  have  rejected  the  act  must  continue 
under  the  act  and  comply  with  its  insurance  provisions  in  or- 
der to  preserve  his  defenses  to  a  common  law  action  by  said 
employees  against  him. 

(7)  Torts  committed  by  a  third  person, — ^Acceptance  of 
compensation  from  the  employer  for  an  injury  at  the  hands 
of  a  third  person  does  not  bar  the  employee,  or  the  personal 
representative  of  a  deceased  employee,  from  action  against  the 
third  person.  The  language  of  section  12  has  reference  only 
to  the  employer  of  the  injured  man  and  is  not  intended  to 
debar  the  latter  from  brin  jng  suit  against  a  third  party  whose 
act  caused  the  injury. 

(8)  Accident  occurring  to  employee  outside  of  State. — 
When  an  accident  occurs  outside  of  the  State,  which  would 
ha^  e  been  compensable  had  it  occurred  within  the  State,  com- 
pensation is  payable  if  the  contract  of  employment  was  made 
within  the  State,  if  the  employer's  place  of  business  is  within 
the  State  and  if  the  employee's  residence  is  within  the  State. 
Under  the  wording  of  section  37  (a)  the  three  conditions 
must  concur.  Compensation  would  also  be  excluded  if  the 
contract  of  employment  is  expressly  made  for  services  ex- 
clusively outside  of  the  State.  (Annual  Report,  1919,  Indus. 
Com.  of  Va.,  pp.,  93  to  96.) 

§  15.  Roles  for  appeab  tmm  fhm  Indostrial  Conunis- 
•ioiid'*-(As  prescribed  by  the  Supreme  Court  of  Appeals  by 
order  entered  March  28,  1919).  By  authority  and  direction 
of  section  61  of  the  Virginia  Workmen's  Compensation  Act. 
which  became  a  law  March  2, 1918,  as  amended  by  Acts  1922,  it 
is  ordered  that  the  form  and  manner  of  appeals  from  any 
award  of  the  Industrial  Commission  of  Virginia  shall  be  as 
follows : 

(a)  The  party  or  parties  to  the  dispute  desiring  to  take 
such  appeal  (hereafter  called  the  appellant)  shall  file  in  the 
clerk's  office  of  the  court  having  jurisdiction  of  such  appeal 
a  petition  against  the  other  party  or  parties  to  the  dispute 
(hereafter  called  the  appellee),  in  which  petition  the  assign- 
ments of  error  relied  upon  and  the  reasons  therefor  shaU  be 
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succinctly  stated ;  "^a  copy  of  the  award  and  the  statements  of 
findings  of  fact,  rulings  of  law  and  other  matters  pertinent 
to  the  questions  at  issue,  which  have  been  filed  with  the  record 
of  the  proceedings  before  the  commission  as  prescribed  by 
section  59  of  the  Act,^'  shall  be  filed  with  the  petition,  which 
copy  shall  be  certified  by  the  chairman  or  clerk  of  the  com- 
mission under  its  seal. 

(b)  Before  the  date  of  such  fiUng  the  appellant  shall 
serve  upon  the  appellee  a  written  notice  of  the  time  and  place 
of  such  filing,  together  with  a  copy  of  such  petition,  and  there- 
upon such  appeal  shall  be  granted  and  docketed,  if  within 
thirty  days  from  the  date  of  such  award  or  within  thirty  days 
after  receipt  of  notice  to  be  sent  by  registered  mail  of  such 
award,  but  not  thereafter. 

(c)  The  appellee  may  file  an  answer  to  such  petition  in 
such  clerk^s  office  within  ten  days  from  such  fiUng,  but  not 
thereafter,  except  by  leave  of  the  court,  or  judge,  and  for 
good  cause  shown,  a  copy  of  which  shall  be  delivered  to  the 
appellant  or  his  attorney. 

(d)  Such  appeal  shall  be  then  heard  and  determined 
as  required  by  law,  and  the  orders  of  the  appellate  court  cer- 
tified to  the  said  commission,  to  be  filed  with  its  record  of  the 
proceedings.     (Bulletin  No.  5,  Indus.  Com.  of  Va.,  p.  22.) 

When  a  hearing  is  held  before  a  single  Conmiissioner  or 
a  deputy,  appeal  may  be  taken,  within  seven  days,  to  the  fuU 
Commission.  Awards  of  the  full  Conmiission  are  conclusive 
and  binding  as  to  aU  questions  of  fact,  but  either  party  may, 
within  thirty  days,  appeal  to  the  courts  on  questions  of  law. 
(Annual  Report,  1919,  Indus.  Com.  of  Va.,  p.  12.) 

By  amendment  to  section  61,  made  by  Acts  1922,  p. — , 
an  appeal  may  be  taken  in  a  similar  manner  from  the  de- 
cision of  the  circuit  or  corporation  court  to  the  Supreme 
Court  of  Appeals  as  in  other  civil  cases. 

III.    Vocational  Rehabilitation  and  Education  of 

Injured  Employees 

§  18.  Establishmeiit  of  diviuoii  of  vocariotMil  rdbabiK- 
latioiu — ''In  order  to  provide  for  the  vocational  training  and 
rehabilitation  of  employees  coining  under  the  provisions  of 
the  Virginia  Workmen's  Compensation  Act  (see  div.  II., 
above),  whose  capacity  to  earn  a  living  has  been  destroyed  or 
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greatly  impaired  as  a  result  of  accident  arising  in  the  course 
of  their  employment,  there  is  hereby  created  and  established, 
under  the  direction  and  control  of  the  Industrial  Commission 
of  Virginia,  a  division  for  vocational  rehabilitation."  (Acts 
1920,  p.  683,  §  1.) 

§  17.  Application  for  aid. — ''Any  such  employee  who 
may  desire  to  avail  of  the  benefits  of  this  act,  and  who  is 
without  sufficient  means  to  provide  for  his  or  her  own  re- 
habilitation, may  apply  to  said  division,  on  blanks  to  be  pre- 
pared and  furnished  by  the  Industrial  Commission  of  Virginia 
for  that  purpose;  and  said  Commission  shall  thereupon  ex- 
amine fully  into  the  merits  of  each  case  and  make  such  order 
thereon  as  it  may  seem  proper,  giving  preference,  however, 
to  the  applicants  whose  disabilities  are  the  greatest,  and  who 
were  residents  of  the  State  of  Virginia  at  the  time  of  sustain- 
ing their  injuries."     {Idem^  §  2.) 

§  18.  Appointment  of  AppHcanta. — 'The  said  Industrial 
Commission  of  Virginia  may  appoint  any  such  applicants 
whom  they  shall  consider  fit  subjects  for  rehabilitation  and 
education  beneficiaries  at  any  suitable  institution  or  school  now 
established,  or  that  may  be  hereafter  established,  either  within 
or  without  the  State  for  such  period  as  they  may  determine,  not 
to  exceed  the  period  of  one  year ;  provided,  that  on  the  special 
recommendation  of  the  institution  or  school  to  which  the 
beneficiary  may  be  appointed,  and  with  the  approval  of  the 
Governor,  the  period  may  be  f urtlier  extended  for  not  exceed- 
ing six  additional  months.  The  commission  shall  have  power 
to  revoke  any  appointment  so  made  at  any  time  for  cause.'^ 
{Idem,  §  3.) 

§  19.  How  compensation  determined. — "Whenever  any 
such  employee,  as  the  result  of  the  educational  rehabilitation 
hereby  provided  shall  have  been  enabled  to  regularly  earn  an 
amount  equal  to  or  greater  than  the  amount  of  his  or  her  "aver- 
age weekly  wage''  at  the  date  of  injury,  his  or  her  right  to 
the  payment  of  future  compensation  under  any  existing  award, 
save  and  except  such  awards  as  are  provided  for  by  section 
thirty-two  of  the  Virginia  Workmen's  Compensation  Act,  shall 
thereafter  cease  and  determine,  and  if,  as  a  result  of  such 
educational  training  the  employee  is  enabled  to  earn  regularly 
a  wage  in  excess  of  fifty  per  centum  of  the  "average  weekly 
wage"  that  he  or  she  was  enjoying  at  the  time  of  injury  (save 
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injuries  provided  for  in  said  section  thirty-two) ,  the  existing 
award  and  his  or  her  rights  thereunder  diall  be  modified  in 
accordance  with  the  provisions  of  section  thirty-one  of  the 
Virginia  Workmen^s  Compensation  Act.''    (Idem,  §  4.) 

§  2t.  ApprapriatMMU — ^"For  the  purpose  of  carrying  out 
the  provisions  of  this  act  for  the  year  ending  December  3U 
1920,  the  sum  of  $10,000.00  is  hereby  appropriated,  to  be  paid 
into  a  separate  fund  to  be  known  as  the  State  rehabilitation 
fund,  the  same  to  be  paid,  however,  from  any  surplus  amounts 
now  standing  to  the  credit  of  the  ^^administrative  fund"  of 
the  Industrial  Commission  of  Virginia,  created  by  section 
seventy-five  (c)  and  (d)  of  the  Virginia  Workmen's  Compen- 
sation Act.  A  like  sum  shall  be  annually  appropriated  for 
the  purpose  of  carrying  into  effect  the  provisions  of  this  act 
trom  the  same  fund  if  so  much  is  available  after  paying  all 
the  expenses  incident  and  necessary  to  the  original  purposes 
for  which  said  ^administrative  fund"  was  created;  and  if  so 
much  as  $10,000.00  is  not  available  for  that  purpose  in  any 
year,  then  such  amount,  not  in  excess  of  $10,000.00,  as  is  so 
available  shall  annually  be  appropriated  for  the  purposes  of 
this  act.  It  being  intended  hereby  to  utilize  and  apply  to  the 
purposes  of  this  act  annually  the  sum  of  $10,000.00  from  said 
fund  if  so  much  be  available  after  all  expenses  incident  to  the 
conduct  of  the  business  of  the  Industrial  Commission  shall 
have  been  fully  provided  for."     {/dem^  §  6.) 

§  21.  Power  to  accept  gifts;  co-oparatioo  with  Fodaral 
govvmmeDt. — 'The  Industrial  Commission  of  Virginia  are 
hereby  created  and  designated  as  trustee  to  receive  and  accept 
any  gifts,  legacies  or  devises  that  may  at  any  time  be  made 
for  the  purpose  of  carrying  out  the  provisions  of  this  act  or  in 
aid  thereof.  Any  funds  so  received  to  be  paid  into  the  State 
treasury  and  to  become  a  part  of  the  industrial  rehabilitation 
fund.  The  said  Industrial  Commission  of  Virginia  are  hereby 
authorized  and  empowered  to  co-operate  with  the  United 
States  government  in  work  of  a  like  or  similar  nature  as  is 
hereby  provided  for,  and  by  and  with  the  approval  of  the 
Governor  to  accept  the  benefits  of  any  legislation  that  may 
hereafter  be  enacted  by  the  United  States  government  having 
for  its  end  the  rehabilitation  and  training  of  employees  in- 
jured in  the  course  of  their  employment."     {Idem^  §  6.) 

§  22.    Description  of  varioas  forma  imder  "Woikmgn's 
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Compensation  Law." — The  Commission  has  prepared  and 
will  furnish  free  of  charge  (see  section  13,  (2),  above),  the 
following  standard  forms,  which  cover  many  different  kinds 
of  procedure,  but  only  a  few  of  which,  however,  require  con- 
stant use  by  employer  or  employee : 

No.  1.  Workvien^a  Compensation  Notice  and  Instructions 
to  Employers  arid  Employees.  To  be  posted  by  an  employer 
at  his  place  of  business. 

No.  2.  Employee's  First  Notice  of  Accident  to  His  Em- 
ployer, This  form  is  to  be  used  by  the  employee  in  reporting 
an  injury  to  his  employer  and  to  the  Commission.  It  must 
be  filed  within  thirty  days  after  the  accident.  Notice  may 
also  be  given  in  person  or  by  letter. 

No.  3.  Employer's  First  Report  of  Accident,  This  form 
is  for  the  purpose  of  furnishing  the  Commission  with  neces- 
sary information  relative  to  an  accident  causing  disabilty  of 
more  than  seven  days,  and  must  be  filed  within  ten  days  from 
date  of  accident.  This  form  includes  a  supplementary  re- 
port which  is  to  be  detached  and  forwarded  to  the  Commis- 
sioner when  the  employee  has  returned  to  work. 

No.  4.  Memorandum  of  Agreement  as  to  Payment  of 
Compensation.  This  form  is  to  be  used  in  all  injury  cases 
when  the  employer  and  employee  are  able  to  reach  a  settlement 
and  must  be  filed  with  the  Commission  and  approved  before 
it  becomes  binding. 

No.  4-a.  Supplemental  Memorandum  of  Agreement  as  to 
payment  of  Compensation.  This  form  is  to  be  used  when  the 
injured  employee  returns  to  work  at  less  wages  than  he  was 
receiving  before  his  injury.  This  form  must  also  be  approved 
by  the  Commission  before  it  becomes  binding. 

No.  6.  Employee's  Application  for  Hearing.  This  form 
is  to  be  used  by  an  injured  employee  to  apply  for  a  hearing 
before  the  Commission. 

No.  6.  Attending  Physician's  Report.  To  be  completed 
by  the  physician  who  attended  the  injured  employee  and  for- 
warded to  the  Commission.  Required  in  all  cases  in  which 
disability  continues  for  more  than  fourteen  days. 

No.  7.  Agreement  of  Employer  and  Employee  as  to 
Wages,  Required  in  cases  in  which  there  is  dispute  as  to  the 
average  weekly  wage  or  a  discrepancy  in  the  reports  filed. 

No.  8.    Notice  of  Heainng.    Used  by  the  Commission  to 
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notify  all  parties  concerned  of  the  time  and  place  of  a  hearing 
in  contested  cases. 

No.  9.  Notice  of  Award  (Approval  of  Agreement).  Used 
by  the  Commission  to  notify  all  parties  concerned  when  a 
memorandum  of  agreement  tiled  with  the  Commission  has  been 
approved. 

No.  9-a.  Notice  of  Award  (Approval  of  Agreement  with 
Modifications).  Used  by  the  Conunission  when  memorandum 
of  agreement  filed  with  the  Commission  has  been  moditied  by 
the  Commission  and  then  approved. 

No.  10.  Notice  of  Award.  Used  by  the  Commission  in 
notifying  all  parties  concerned  of  the  award  made  by  the 
Commission  at  a  hearing  in  contested  cases. 

No.  10-a.  Notice  of  Award.  Form  for  writing  awards 
after  a  case  has  been  heard  by  the  Commission  in  contested 


No.  11.    Special  Letter.    Used  in  requesting  information. 

No.  12.  Application  for  a  Lump  Sum  Award.  This  form 
is  to  be  used  by  an  employee  in  applying  for  a  lump  sum  set- 
tlement in  cases  where  he  is  entitled  to  a  specific  amount  of 
compensation. 

No.  13.  Physician^s  Petition  for  Regulation  of  Charges 
for  Medical  Services.  This  form  is  to  be  used  by  a  physician 
who  has  attended  an  injured  employee  and  whose  bill  is  con- 
tested for  any  reason. 

No.  14.  Notice  of  Insurance.  This  form  is  to  be  used  by 
an  employer  or  insurance  company  and  is  for  the  purpose  of 
notifying  the  Commission  that  the  employer  has  complied 
with  the  insurance  requirements  of  the  act. 

No.  15.  Cancellation  Notice.  This  form  is  to  be  used  by 
the  employer  or  insurance  company  to  notify  the  Commission 
of  the  cancellation  of  the  insurance  policy. 

No.  16.  Rejection  of  Provisions  of  the  Virginia  Work- 
m>en*s  Compensation  Act  (By  Employer  or  Employee).  This 
form  is  to  be  used  by  an  employer  or  employee  rejecting  the 
provisions  of  the  Virginia  Workmen's  Compensation  Act  and 
must  be  filed  with  the  Commission.  If  filed  by  the  employer, 
a  copy  must  be  posted  in  a  conspicuous  place  in  his  plant.  If 
filed  by  an  employee,  a  copy  must  be  sent  to  the  employer  in 
a  registered  letter  or  handed  to  him  personally. 
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No.  17.  Notice  of  Waiver  of  Prior  Rejection  of  Pro- 
visions of  the  Virginia  Workmen^s  Coffipensation  Act  (by  Em- 
ployer or  Employee) .  This  form  is  to  be  used  by  an  employer 
or  an  employee  who  has  previously  filed  notice  of  rejection  of 
the  Workmen's  Compensation  Act. 

No.  18.  Election  to  Adopt  the  Virginia  Workmen^B  Cornr- 
pensation  Act  on  the  part  of  Employers  and  Employees  not 
Otherwise  Under  the  Act.  To  be  used  by  an  employer  or  em- 
ployee, not  otherwise  under  the  act,  who  elects  to  adopt  the 
Virginia  Workmen's  Compensation  Act. 

No.  19.  Synopsis  of  Claim.  Non-Fatal.  This  form  is  to 
be  used  in  making  a  summary  of  all  important  information 
after  the  case  has  been  completed. 

No.  20.  Employers  Application  for  the  Privilege  of  Pay- 
ing Compensation  provided  in  the  Virginia  Worhmen^s  Comr 
pensation  Act^  Witfumt  iTisuraavce.  To  be  used  by  an  em- 
ployer making  application  for  the  privilege  of  carry  self -in- 
surance. It  must  be  filed  with  and  approved  by  the  Com- 
mission before  becoming  operative. 

No.  21.  Agreement  and  undertaking  of  Em,ployer 
Granted  the  Privilege  of  Paying  Com^pensaUon  Without  In- 
suring. To  be  filled  out  and  signed  by  the  employer  and  filed 
with  Form  No.  20  before  the  application  for  self-insurance 
will  be  granted. 

No.  22.  Certificate  of  the  Industrial  Commission  of  Vir- 
ginia as  to  Employer's  Compliance  with  Section  68  of  ^^The 
Virginia  Workm&rCs  Compensation  Act^^  by  Proof  of  Ability 
to  Pay  Compensation  Direct.  Used  by  the  Commission  for 
the  purpose  of  certifying  that  the  employer  has  complied  with 
Section  68  of  the  Act  and  has  been  granted  the  privilege  of 
self-insurance. 

No.  25.  Notice  of  New  Employee  Entering  Employm^ent 
Where  Employer  Has  Elected  to  Accept^  Though  not  Em- 
braced in  Section  15.  To  be  signed  by  the  employee  and  filed 
with  the  Commission  when  the  employee  accepts  employ- 
ment with  an  employer  who  has  elected  to  adopt  the  Vir- 
ginia Workmen's  Compensation  Act  though  not  otherwise 
under  the  act. 

No.  26.  Semi-Awnucl  Report  of  Self -Insurer^  s  Pay  RoU. 
To  be  used  by  self-insurers  in  reporting  to  the  Commission  the 


740  EMPLOTEB   AND  KMFI/)TSB 

amount  of  semi-annual  pay  roll  in  order  that  the  amount  of 
their  premium  tax  may  be  determined* 

No.  27.  Examiner* 9  Memorandum  (In  cases  other  than 
death).  Used  by  the  examiner  in  furnishing  necessary  infor- 
mation in  making  up  a  case. 

No.  28.  Exammer^s  Memorandum^  Death  Caeee.  Same 
as  No.  27,  to  be  used  in  death  cases. 

No.  29.  Medical  Report  of  CommieeiotCg  Physician.  Used 
by  the  Commission's  medical  examiner  in  reporting  on  cases 
which  have  been  referred  to  him. 

No.  80.  Application  far  the  Review  by  the  Full  Board  of 
the  Original  Award.  To  be  used  by  the  employer  and  em- 
ployee in  cases  in  which  hearing  was  held  before  a  deputy 
commissioner  or  one  member  of  the  Commission. 

No.  31.  Record  of  the  Proceedings  of  the  Industrial 
Commission  of  Virginia  (Confirmation — awards,  decisions,  or- 
ders). This  form  is  for  the  purpose  of  keeping  a  record  of 
agreements  and  awards  which  have  been  made  by  the  Com- 
mission* 

No.  82.  Record  of  the  Proceedings  of  the  Industrial 
Commission  of  Virginia  (Approval  of  Agreement).  Same  as 
No.  31,  to  be  used  in  cases  in  which  agreements  are  approved. 

No.  33.  Record  of  the  Proceedings  of  the  Industrial 
Commission  of  Virginia  (Not  allowed).  Same  as  No.  31,  to 
be  used  in  cases  which  are  disallowed. 

No.  34.  Notice  of  Death  to  Employer  and  to  Commission 
(By  dependents  or  on  their  behalf).  Same  as  No.  2,  to  be 
used  in  death  cases. 

No.  35.  Memorandum  of  Agreement  as  to  Payment  of 
Compensation  and  Death  Benefits.  Same  as  No.  4,  to  be  used 
in  death  cases. 

No.  86.  Application  for  Hearing  by  the  Dependents 
(Other  them  Widow)  in  Death  Cases.  This  form  is  to  be 
used  by  dependent  other  than  a  widow  in  making  application 
for  hearing  in  death  cases  and  provides  for  all  necessary  in- 
formation to  prove  dependency. 

No.  87.  Application  for  Hearing  by  Widow  in  Death 
Case.  Same  as  No.  36.  To  be  used  only  by  widow  in  mak- 
ing application  for  hearing  in  death  cases. 

No.  88.    Proof  of  Death^  Affidavit  of  Employer.    This 
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form  is  to  be  made  out,  signed  and  sworn  to  by  the  employer 
in  death  cases. 

No.  39.  Proof  of  Death^  to  he  Filled  out  by  Physician 
Last  in  Attendance  on  Deceased.  To  be  filled  out,  signed  and 
sworn  to  by  the  attending  physician  in  death  cases. 

No.  40.  Proof  of  Death:  Affidavit  of  an  Eye-Witness. 
This  form  must  be  filled  out,  signed  and  sworn  to  by  an  eye- 
witness of  the  accident  in  death  cases. 

No.  41.  Proof  of  Death — By  Undertaker.  To  be  filled 
out,  signed  and  sworn  to  by  the  undertaker  in  death  cases. 
This  form  must  also  show  the  amount  of  the  undertaker's 
bill.  »        .       , 

No.  42.  Synopsis  of  Claims :  Fatal.  Same  as  No.  19.  To 
be  used  in  death  cases. 

No.  43.  Subpoena  for  Witness.  To  be  used  by  the  Com- 
mission in  subpoenaing  witnesses  to  appear  at  a  hearing  in 
contested  cases. 

No.  44.  Application  by  an  Employer^  Being  a  Municipal- 
ity or  Other  Political  Suh-division  of  the  State^  or  a  Bank 
or  Trust  Company  Subject  to  State  or  Federal  Supervision^ 
for  Privilege  of  Paying  Compensation  Provided  in  Worl*- 
m^n^s  Compensation  Act^  Without  Insurance.  This  form  is 
to  be  used  by  a  municipality  or  political  sub-division  of  the 
State  in  applying  for  the  privilege  of  self -insurance. 

No.  45.  Employers^  Quarterly  Report  of  all  Accidents. 
To  be  used  by  the  employer  in  keeping  a  record  of  all  accidents 
causing  disability  of  more  than  one  day  and  filed  with  the 
Commission  at  the  end  of  each  quarter. 

No.  46.  Final  Settlement  Receipt.  This  form  must  be 
used  by  the  employer  and  insurance  company  in  making  final 
settlement  for  compensation  paid,  date  the  employee  returned 
to  work  and  the  weekly  wages  at  which  he  returned. 

No.  47.  Expense  Account.  Used  by  members  of  tlu» 
Commission  or  their  employees  in  making  out  their  expense 
account  when  traveling  on  business  of  the  Commission.  (An- 
nual Keport  1919,  Indus.  Com.  of  Va.,  p.  118.) 
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EQUITY 

(From  ''Hawkins'  Legal  Councilor,"  251-2) 

See  Fraud;  Injunction;  Marffh^dling  Assets;  Mortgciges: 
Pleading  and  Its  Incidents;  Rescission  of  Contracts; 
Specific  Performance;  Sureties;  Trusts  and  Trustees 

I  1.    Jurtsdletloii  in  general 

I  S.  Ten  maxims  of  equity 

I  8.  Accidents 

I  4.  MisUkes 

I  5.  DlscoTcry 

§  1.  Jmrisdiclion  in  generaL — Remedies  in  courts  of  law 
are  so  limited  and  precise  in  their  application  and  so  unbend- 
ing as  to  procedure  that  they  are  in  many  instances  inadequate 
to  meet  out  justice  between  man  and  man.  This  accounts  for 
the  existence  of  courts  of  equity  which  may  be  said  in  a  mea- 
sure to  be  supplemental  to  law  courts,  supplying  suitable 
remedies  for  wrongs  committed  when  such  remedies  would 
otherwise  not  exist,  and  in  many  cases  stopping  and  even  pre- 
venting the  commission  of  wrongs.  The  procedure  is  more 
pliable  than  in  the  law  courts,  and  the  judgment  or  decree 
may  be  moulded  into  such  form  as  suits  the  exigencies  of  the 
case. 

It  is  a  general  rule  that  where  an  adequate  remedy  can  be 
had  at  law  one  cannot  resort  to  a  court  of  equity,  yet  even  if 
the  remedy  at  law  is  sufficient  equity  will  entertain  jurisdiction 
where  a  multiplicity  of  suits  at  law  will  thereby  be  avoided, 
for  frequently  the  rights  of  all  may  be  adjudicated  in  a  suit 
in  equity  where  they  could  not  in  a  suit  at  law,  as  where  the 
rights  of  the  parties  plaintiff  or  defendant  vary,  or  where 
different  rights  of  the  same  partes  are  to  be  adjudicated. 

There  are  certain  classes  of  cases  which  are  peculiarly 
within  the  jurisdiction  of  a  court  of  equity,  such  as  cases  of 
fraud,  accident  or  mistake,  imperfect  consideration,  cancel- 
lation and  reformation  of  instruments,  contribution  and  sub- 
rogation in  substitution  (see  Sureties)^  discovery,  mortgages, 
rescission  or  cancellation  of  contracts,  specific  performance, 
trusts,  and  the  like.  Courts  of  equity  with  regard  to  all  such 
matters  will  entertain  jurisdiction  and  afford  relief  in  proper 
cases,  also  in  procuring  and  preserving  evidence  to  be  used  if 
necessary  in  some  subsequent  proceeding,  also  in  restraining 
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the  commission  or  continuing  of  injurious  acts  by  injunction, 
also  where  relief  should  be  granted  from  considerations  of 
public  policy  because  of  mischief  which  would  result  if  the 
court  did  not  interfere,  as  in  case  of  contracts  in  restraint  of 
trade,  buying  and  selling  public  offices,  and  agreements 
founded  on  corrupt  considerations. 

Where  from  a  relation  of  trust  and  confidence  or  from 
consanguinity  the  parties  do  not  stand  on  equal  ground  in 
dealing  with  each  other,  as  in  case  of  a  parent  and  child, 
guardian  and  ward,  attorney  and  client,  principal  and  agent, 
executor  and  legatee,  administrator  and  distributee,  trustee 
and  beneficiary,  or  where  the  party  is  incapable  of  taking  care 
of  his  own  rights,  as  in  case  of  idiots  and  lunatics,  or  where 
the  forms  of  procedure  in  law  courts  are  inadequate  to  the 
due  investigation  of  the  particulars  and  details  of  the  case, 
as  in  matters  of  account,  partition,  dower,  and  ascertainment 
of  boundaries,  or  where  the  relations  of  the  parties  to  the  suit 
are  such  that  there  are  impediments  to  a  legal  remedy,  as  in 
cases  between  partners  or  joint  tenants  or  in  the  marshalling 
of  assets,  in  these  and  other  proper  cases  courts  of  equity  hare 
jurisdiction. 

§  2*  Ten  maxima  of  eciaity. — ^Among  other  rules,  equity 
observes  the  following  ten  maxims  in  administering  ju^ice: 
(1),  A  court  of  equity  follows  the  law;  (2),  Where  there  is 
equal  equity  (or  right  or  justice),  the  law  must  prevail;  (3), 
He  who  seeks  equity  must  do  equity;  (4),  Equality  is  equity; 
(5),  Equity  (court)  looks  upon  that  as  done  which  ought  to 
have  been  done;  (6),  He  that  hath  committed  iniquity  shall 
not  have  equity;  (7),  He  should  make  satisfaction  who  rr^ceives 
the  benefit;  (8),  He  should  have  satisfaction  who  has  sustained 
the  loss;  (9),  Equity  (court)  suffers  not  a  right  to  be  without 
a  remedy;  (10),  Equity  (court)  regards  not  the  circumstance, 
but  the  substance  of  the  act. 

§  3.  Accidents. — As  to  accidents,  frequently  courts  of 
equity  will  relieve  against  injustice  arising  from  accident  if 
there  be  no  negligence  or  misconduct  of  the  party  seeking  re- 
lief. Thus  if  a  negotiable  instrument  be  lost,  recovery  may  be 
had  thereon  upon  giving  proper  indemnity  to  secure  the  person 
sued  from  a  second  payment  to  an  innocent  holder  thereof, 
that  is,  one  purchasing  it  without  knowning  that  the  instru- 
ment was  lost  or  that  it  had  been  paid. 
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Where  the  law  cagts  a  duty  on  a  person  its  performance 
wiU  be  excused  if  rendered  impossible  by  a  cause  operating 
without  intervention  or  aid  of  man,  that  is  by  nature  or  act 
of  God,  as  it  is  called;  but  one  contracting  expressly  against 
natural  contingencies  can  not  exempt  himself  from  responsi- 
bility even  though  the  result  be  accidental  or  beyond  his  con- 
trol— see  Accident  or  Act  of  God. 

§  4  Mistakes. — ^As  to  mistakes,  as  a  general  rule,  both 
at  law  and  in  equity,  mistakes  of  law  only  do  not  furnish  an 
excuse  for  wrongful  action  or  a  ground  of  relief  from  the  con- 
sequences of  acts  done  because  of  such  mistakes.  But  if  the 
act  done,  or  the  contract  made,  be  under  mistake  or  in  ignor- 
ance of  a  material  fact  it  may  be  either  avoided  or  relief  may 
be  obtained  in  equity.  The  fact,  however,  must  be  a  material 
one  and  it  must  be  an  efficient  cause  of  the  doing  of  the  adt 
or  the  making  of  the  contract. 

The  rule  applies  especially  where  there  has  been  a  studied 
suppression  of  facts  on  one  side,  and  to  cases  of  mutual  ignor- 
an^  or  mistake.  An  award  of  arbitrators  made  from  mis- 
take  of  law  or  fact  on  their  part,  if  apparent  on  the  face  of 
the  award,  may  be  set  aside.  In  equity  a  word  which  the 
parties  intended  to  use  in  an  instrument  may  be  substituted 
for  one  actually  used  by  clerical  error. 

§  5.  Diaeovary^ — As  to  discovery,  a  proceeding  in  equity 
by  what  is  termed  a  bill  of  discovery  is  commonly  made  use 
of  in  aid  of  the  jurisdiction  of  a  court  of  law  to  enable  the 
party  who  prosecutes  or  defends  a  suit  in  such  a  court  (as  dis- 
tinguished from  a  court  of  eqtiity)  to  obtain  a  discovery  of 
facts  .which  are  material  to  his  case.  Such  bills  of  discovery 
were  much  more  common  in  earlier  practice  than  at  present 
owing  to  changes  in  the  law  of  evidence  permitting  the  com- 
pelling of  parties  in  interest  to  testify  and  produce  books  and 
papers  in  their  possession  or  control  in  courts  of  law. 

Where  necessary  for  the  securing  of  evidence  bills  of  dis- 
covery are  greatly  favored  in  equity,  and  are  sustained  in 
all  cases  where  some  well  founded  objection  does  not  exist 
for  exercising  the  jurisdiction,  and  courts  of  equity,  having 
once  obtained  jurisdiction  for  purposes  of  discovery  will  dis- 
pose of  a  case  finally  if  it  be  proper  that  it  be  considered  in  a 
court  of  equity  even  though  an  adequate  remedy  might  be 
obtained  in  a  court  of  law.    Such  a  bill  in  equity  will  not. 
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however,  lie  in  aid  of  a  criminal  prosecution  or  a  mandamus 
or  a  suit  for  a  penalty. 

One  can  in  this  manner  have  a  discovery  only  of  what  is 
necessary  to  sustain  his  own  suit,  or  show  his  own  title  if  the 
suit  relate  to  real  estate,  as  for  example,  to  bring  to  light  deed>< 
in  the  chain  of  his  title  under  which  he  claims,  and  the  pur- 
pose or  the  effect  of  the  bill  must  not  be  simply  to  pry  into  the 
title  of  the  defendant. 


ERRONEOUS  ASSESSMENTS 

§  1.    Correction  of  erroneous  assessment  of  lands 

(1)  Application  to  local  board  of  review 

(2)  Application  court 

§  2.    Correction  of  erroneous  assessment  of  taxes  on  any  property 
8  3.    Correction  of  erroneous  assessment  of  taxes  on  any  property 

or  business 
8  4.    Correction  of  erroneous  assessment  of  levies  and  local  taxes 
8  6.    Correction  of  erroneous  assessments  made  by  State  Corpora- 
tion Commission,   not  already   provided   for 
8  6.    Various  forms  under  "Erroneous  Assessments' 


.»» 


§  L    GNrrection  of  erroneous  assetament  of  lands.— 

(1)  Application  to  local  hoard  of  review — ^Within  CO 
days  after  the  tax  books  have  been  completed  and  delivered,  a 
taxpayer  may  apply  by  petition  to  the  local  board  of  review 
for  the  correction  of  his  assessment;  and  the  Commonwealth 
may  do  the  same  to  increase  the  assessment.  The  officers  who 
made  the  assessments  shall,  if  possible,  be  present.  '^No  tax- 
payer who  has  failed,  refused,  or  neglected,  without  cause 
shown,  to  file  with  the  Commissioner  of  the  Revenue  a  sworn 
statement  of  his  property,  shall  be  entitled  to  be  heard,  nor 
shall  such  valuation  or  assessment  be  reduced.^'  (Code,  §§ 
2226-7.) 

Where  lands  have  been  divided  among  several  owners,  an 
owner  dissatisfied  with  the  apportionment  by  the  commissioner 
may  apply  to  him  for  correction,  and  if  one  feels  aggrieved 
by  such  re-assessment  may  apply  to  the  local  board  of  review 
to  review  such  decision.     (Code,  §  2286.) 
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(2)  Applicaiion  to  court, — One  aggrieved  by  the  assess- 
ment of  his  land  or  lots,  whether  he  has  or  has  not  made  ap- 
plication to  the  local  board  of  review  (see  (1),  above),  may, 
upon  5  days  written  notice  to  the  assessor  and  Commonwealth's 
attorney,  apply  to  the  court  prior  to  February  1st  of  the  sec- 
ond year  after  such  assessment,  for  correction.  Appended  to 
the  notice  must  be  an  affidavit  of  the  owner  or  his  agent  that, 
in  the  opinion  of  the  affiant,  the  assessment  of  his  land  or  lots 
is  above  the  fair  market  value  thereof.  The  Commonwealth's 
attorney  defends.  The  assessment  is  reduced  or  increased  ac- 
cording to  the  facts.  No  costs  are  to  be  taxed  against  the 
applicant  or  the  Commonwealth.  Such  cases  have  precedence 
of  all  other  cases  pending  in  the  court.  The  owner,  except 
where  a  lessee  is  to  pay  the  taxes,  may  apply  to  have  his 
assessments  increased.  The  local  board  of  review  (see  (1), 
above)  may  also  apply  to  correct  an  assessment,  the  same  as 
the  owner,  either  to  increase  or  reduce  it,  the  Commonwealth's 
attorney  representing  them,  and  in  Richmond,  the  Hustings 
Court,  Parts  I  and  II  to  have  jurisdiction.     (Code,  §§  2248-9.) 

One  aggrieved  by  the  report  or  extension  of  taxes  made 
by  the  Examiner  of  Records  (see  Code,  §§  2218-21),  may  have 
the  same  corrected  under  sections  2385-6  (see  section  3,  below) ; 
and  the  order  must  show  that  the  Commonwealth's  attorney 
defended  the  application,  but  the  commissioner  of  the  revenue 
need  not  appear  as  a  witness  unless  the  court  thinks  it  neces- 
sary (Code,  §  2222,  as  amended  by  Acts  1918,  p.  445.) 

One  aggrieved  by  the  assessment  of  mineral  lands  may 
likewise  proceed  to  have  the  error  corrected,  according  to 
sections  2386  and  2389  (see  sections  3  and  4  below) ;  on  the 
hearing,  the  Commonwealth  may  have  the  assessment  raised, 
on  proper  notice  and  proceedings.     (Code,  §  2237-40.) 

§  2.  G>rrectiiNi  of  erroneous  aaaeasments  of  personal 
property* — After  the  tax  books  have  been  completed  and  de- 
livered, a  taxpayer  may  apply  by  petition  to  the  local  board 
of  review  (Code,  §  2226)  for  the  correction  of  the  assessment, 
and  the  Commonwealth  may  apply  to  have  it  increased ;  with 
the  right  of  appeal  to  court  in  either  case  (Code,  §  2263). 

§  S»  Gnrection  of  erroneous  assessment  of  taxes  on  any 
property  or  business. — One  aggrieved  by  such  assessment  of 
taxes  on  lands  or  other  property,  may,  unless  otherwise  specif- 
ically provided,  within  2  years  after  September  1st  of  the 
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year  of  assessment,  and  one  aggrieved  by  a  license  or  income 
tax  may,  within  one  year  after  such  assessment,  apply  to  court 
for  relief.  The  Commonwealth's  attorney  defends,  and  the 
order  must  so  state,  and  that  the  commissioner  making  the 
assessment,  or  his  successor,  was  examined  as  a  witness,  and 
the  facts  provided  must  be  certified.  If  satisfied  the  assess- 
ment is  erroneous,  and  that  the  same  was  not  caused  by  the 
applicant's  failure  or  refusal  to  furnish  a  list  of  his  property, 
real  and  personal,  to  the  commissioner,  on  oath,  as  the  law 
requires  (Code,  §  2306) ;  or  that  the  applicant  is  erroneously 
charged  with  a  license  tax,  and  that  the  same  was  not  caused 
by  the  applicant's  failure  or  refusal  to  furnish  the  commis- 
sioner, on  oath,  with  the  necessary  information,  as  required 
by  law  (Code,  §§  2360,  2366),  the  court  shall  in  either  case, 
order  the  assessment  corrected,  and  a  refund  of  any  excess 
paid;  or  if  the  assessment  is  too  little,  the  court  will  order 
the  pajonent  of  the  proper  taxes.  A  copy  of  the  order  is  to 
be  certified  to  the'  Auditor  and  State  Treasurer.  (Code,  §§ 
2385-6,  and  Acts  1920,  p.  316,  amending  §  2385.)  This  statute 
does  not  deprive  the  legislature  of  authority  by  special  act  to 
refund  taxes  illegally  collected  (120  Va.  828). 

An  equitable  owner  may  obtain  relief  under  this  statute, 
(124  Va.  142).  A  bill  in  equity  (by  injunction  or  otherwise) 
does  not  lie  for  the  correction  of  erroneous  assessments  (121 
Va.  1;  122  Va.  506;  Carter's  case,  102  S.  E.  59). 

Such  order  of  exoneration,  when  delivered  to  the  county 
treasurer,  restrains  him  from  collecting  the  erroneous  amount, 
and  if  already  collected,  compels  him  to  refund  it,  if  not  al- 
ready paid  into  the  treasury ;  if  paid  into  the  treasury,  a  court 
order  entitles  the  claimant  to  a  warrant  on  the  treasury,  but 
application  must  be  made  within  one  year  after  the  date  of  the 
order.     (Code,  §§  2387-8.) 

§  4  CwTttction  of  erroneous  aate— ment  of  levies  and 
local  taxes. — One  aggrieved  by  an  assessment  of  county  or 
city  levies  and  other  local  taxes,  on  lands  or  other  property, 
may,  unless  otherwise  specially  provided  by  law,  within  2 
years  (except  in  case  of  a  double  assessment)  after  September 
1st  of  the  year  of  the  assessment,  apply  to  court  for  relief, 
which  will  order  his  exoneration  from  payment  of  the  exces- 
sive amount,  if  not  already  paid,  and  if  paid,  its  refund  by 
the  treasurer.    The  Commonwealth's  attorney  (or  some  attor- 
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ney  appointed  by  the  court,  upon  his  failure  or  refusal  to  act) 
defends  the  application  and  the  order  must  so  state  (or  that 
after  notice  he  failed  or  refused  to  defend),  and  that  the 
commissioner  making  the  assessment  or  his  successor  was  ex- 
amined as  a  witness,  and  the  facts  proved  must  be  certified. 
(Code,  §  2389.) 

If  it  appears  the  error  was  caused  by  the  neglect  or  care- 
lessness of  the  commissioner,  the  court  may  render  judgment 
against  him  for  the  costs ;  if  it  was  caused  by  the  applicant's 
failure  or  refusal  to  furnish  the  commissioner  with  the  de- 
scription, exhibition  or  list,  or  with  the  necessary  information 
as  required  by  law  (Code,  §§  2360,  2366),  the  court  shall  re- 
fuse relief.     (Code,  §  2390.) 

The  State  (if  the  Auditor  thinks  proper)  may,  within 
a  year,  file  a  petition  for  a  re-hearing;  and  if  the  case  goes 
against  the  State,  an  appeal  may  be  taken.  X^^^?  §  ^^l-) 
But  the  Auditor  cannot  proceed  under  this  section  to  correct 
an  erroneous  assessment  of  mineral  lands  (115  Va.  552). 

§  5.  Correction  of  crroneou  aasMsment  made  hj  Stmte 
GwporatioB  CommiaaioBf  not  ahready  pwmded  for.r— Erro- 
neous assessments  made  by  the  State  Corporation  Commission 
on  real  or  personal  property  or  on  the  franchise  of  any  cor- 
poration, the  corporation,  State,  or  any  county  or  city,  at  the 
instance  of  the  Attorney-General,  and  of  the  Commonwealth's 
attorney,  may,  in  any  case  for  which  a  remedy  for  the  redress 
and  correction  is  not  otherwise  provided,  and  within  60  days 
after  receiving  a  certified  copy  of  the  assessment  and  ascertain- 
ment of  such  taxes  by  the  commission,  be  corrected  upon  ap- 
plication to  the  Court  of  Appeals  in  the  manner  and  upon  the 
terms  prescribed  by  the  court.    (Code,  §  2392.) 

§  &    Simple  remedy  for  correction  of  erroneoas  tttaesa- 

ments  from  mistake  of  officar^^-By  Acts  1922,  p.^ :  ''Any 

officer  charged  by  law  with  the  duty  of  assessing  taxes  or 
levies  upon  land  or  other  property,  money,  income  or  license, 
or  any  officer  upon  whose  report  such  assessment  is  made,  shall, 
if  he  is  satisfied  that  any  such  assessment  is  erroneous  and  that 
the  error  was  caused  by  his  mistake,  within  one  year  from  the 
first  day  of  September  of  the  year  in  which  such  assessment 
is  made,  apply  to  the  court  in  which  such  assessing  officer  gave 
bond  and  qualified,  or  to  whose  clerk  such  bond  and  certificate 
of  his  qualification  were  returned,  for  the  correction  of  such 
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erroneous  assessments.  The  attorney  for  the  Commonwealth 
shall  defend  the  applications  and  no  order  correcting  such 
assessments  shall  have  any  validity  unless  it  is  stated  therein 
that  such  attorney  did  so  defend,  and  the  facts  proved  be 
certified. 

'^If  the  court  be  satisfied  upon  the  hearing  that  any  or 
all  of  the  persons  mentioned  in  the  said  application  have  been 
erroneously  assessed  with  State  taxes  or  local  levies,  or  both, 
it  may  order  that  the  same  be  corrected,  and  if  application  is 
made  under  section  one  of  this  act  for  the  correction  of  more 
than  one  assessment  at  the  same  time,  the  court  may  dispose 
of  any  number  or  all  of  the  cases  in  one  order.  The  said 
order  and  the  copies  thereof  shall  be  upon  forms  prescribed 
by  the  auditor  of  public  accounts  and  shall  show  in  detail  the 
names  of  the  persons  against  whom  the  assessments  were  made, 
the  page,  line,  date  and  nature  of  the  book  or  other  assessment 
roll  upon  which  such  assessments  were  made,  and  shall  show 
clearly  the  error  to  be  corrected.  If  the  assessment  exceeds  the 
proper  amount,  the  court  may  order  that  the  applicant  be 
exonerated  from  the  payment  of  so  much  as  is  erroneously 
charged,  if  not  already  paid,  and  if  paid,  that  it  be  refunded 
to  him.  If  the  assessment  be  less  than  the  proper  amount,  the 
court  ^all  order  that  the  applicant  pay  the  proper  taxes.  A 
copy  of  any  order  made  under  this  section  correcting  erroneous 
assessments  shall  be  certified  by  the  court  to  the  auditor  of 
public  accounts  and  the  treasurer  of  the  county  or  city. 

^^An  order  of  exoneration  made  as  aforesaid,  when  de- 
livered to  the  treasurer,  shall  restrain  him  from  collecting 
so  much  as  is  thus  erroneously  charged,  or  if  the  same  has 
already  been  collected  shall  compel  him  to  refund  the  money 
to  the  person  entitled  thereto,  and  in  either  case  the  order 
shall  be  a  sufficient  voucher  to  entitle  the  officer  to  a  credit  for 
so  much  in  his  settlement  with  the  auditor  of  public  accounts 
and  the  local  authorities;  provided,  that  no  such  order  of  ex- 
oneration or  order  refunding  money  shall  be  granted  unless 
the  application  be  made  within  the  time  prescribed  by  this  act. 

^^If  from  the  statements  of  the  facts  or  other  evidence  the 
auditor  of  public  accounts  shall  be  of  opinion  that  the  order 
of  the  court  granting  the  redress,  or  any  portion  thereof,  is 
erroneous,  he  may,  within  one  year  from  the  time  such  order 
is  made,  file  a  petition  for  a  rehearing  of  such  application,  or 
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?^  m  i&rh  tbrrruf  as  rtlates  to  that  portion  of  the  order  which 
he  oc-D^iers  erroDeous;  said  petition  may  be  filed  in  said  court 
or  w:th  the  jud^  thereof  in  racation*  and  shall  be  in  the  name 
of  the  Commonwealths  and  the  filing  of  the  same  shall  operate 
aa  a  supersedeas,  and  after  five  days*  notice  to  the  applicant, 
the  matter  shall  thereupon  be  re-heard  in  said  court  and  wit- 
nesties  examined  in  the  same  manner  as  if  no  previous  hearing 
had  been  had.  The  petition  shall  be  presented  and  the  hearing 
cundu^.ted  br  the  attomeT  for  the  Commonwealth  of  the 
countT  or  citT. 

**At  the  hearing  the  coort  shall  make  such  order  thereon 
as  maj  l«  prosier.  And  !^hould  the  order  of  the  court  be 
against  the  Commonwealtlu  the  auditor  of  public  accounts  may 
take  an  appeal  to  the  Supreme  Court  of  Appeals,  and  a  super- 
sedeas mar  be  granted  in  snch  case  in  the  same  manner  as  now 
provided  by  Uw  in  cases  other  than  cases  of  appeal  of  right. 
Xo  coits  shall  be  adjudged  against  the  Commonwealth  or  the 
petitioner  in  either  the  trial  or  the  appellate  court." 

a  '*  vaKaMia  ravaHa  vbobf  E^wHB^^aa  ^^aacaa^DSnca  •  ■ 
The  following  forms  were  furnished  the  ccmipiler  by  William 
H.  Sands«  attorney  at  law,  Norfolk,  Va.,  with  the  following 
explanaticHL.  which  vouches  their  authority:  ^^These  forms 
have  been  tested  out  by  myself  in  cases  both  in  the  Hustings 
Court  of  Richmond  and  tlMB  Circuit  Court  of  Norfolk  County. 
They  were  partly  drafted  by  my  late  father,  Major  WiUiam 
H.  Sands,  who  for  twentv-five  years  or  more  was  Examiner  of 
Becords  for  the  10th  Judicial  Circuit,  the  eldest  son  of  Alex- 
ander H.  Sands,  author  of  ^Sand's  Suit  in  Equity^  and  they 
were  partly  drafted  by  myself  and  revised  from  time  to  time 
in  order  to  fit  the  requirements  of  the  various  statutory  pro- 
ceedings.'^ 

No.  1.    NoncB  OP  AnucATioR  roa  CoasBcnoif  of  BsaoifBOUS  Assess- 


(Code,  I  2222,  as  amended  by  Acts  1918.  p.  445,  and  I  238S,  as  amended 
by  AeU  1920,  p.  31C) 


VIROINIA:     IN  THB COURT  OP 


In  the  matter  of  the  correction  of  orroneouB  assessment  asainst 
,  reported  by  the  Local  Board  of  Review  of  Assessments  of 
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-,  for  the  year  192 — ,  and  assessed  by  the  Commissioner  of 


Revenue  of District  of . 

Examiner  of  Records*  for  the 
To, ,  Judicial    Circuit. 


,  Commissioner    of    Revenue,    for    the 

.  City  of  . 

Attorney   for    the   Commonwealth    of 
the  City  of  . 

Take  notice,  that  on  the  day  of  ,   192 — ,   I   shall 

apply  to  the Court  of  the  City  of ,  to  correct  as 

erroneous   the  assessments  made   by  ,    for   State  taxes 

against ,  on  the  report  of ,  Examiner  of  Records 

for  the  Judicial  Circuit,  the  assessments  being  for  the  year 

,  and   the  application   made  for  the  correction  thereof  being 

pursuant  to  statute  In  such  cases  made  and  provided. 


By 


Counsel. 


No.  2.  Petition  fob  the  Cobrbctior  of  Ebboneous  Assessments  Afteb 
Obdeb  Cobbbctino  Same  Has  Been  Entebed  by  the  Local  Boabd 
OF  Review 

(Code,  9  2222,  as  amended  by  Acts  1918,  p.  445,  and  8  2385,  as  amended 
by  Acts  1920,  p.  316.) 


VIRGINIA:     IN  THE  COURT  OF  THE 


In  the  matter  of  the  correction  of  erroneous  assessment  against 

,  reported  by  the  Local  Board  of  Review  of  Assessments  of 

,  for  the  year ,  and  assessed  by  the  Commissioner 


of  Revenue  of  District  of  ^. 

TO  THE  HONORABLE  .  JUDGE  OP  SAID  COURT: 

Your  petitioner,  ,  respectfully  represents  unto  your  honor 

that  It  Is  aggrieved  by  a  certain  assessment  of  taxes  against  It  for 

the  year  192 — ,  made  by  ,  Commissioner  of  Revenue,  for  the 

District  of  ,   and   extendea   on   the  personal   property 

books   of   said   County;    this  application   for  correction   and   refund 
being  made  within  two    (2)   years  from  the  1st  day  of  September, 
of  the  year  In  which  such  assessment  was  made. 
Your  petitioner  further  represents  as  follows: 
1.    THAT  It  Is  a  corporation  duly  chartered  and  organised  under 

the  laws  of  the  State  of  ,  with  Its  principal  office,  according 

to  Its  charter,  In  ,  in  said   State;    ihat  its  actual  business 

office  Is  In  the  City  of  ,  In  the  State  of  ,  In  which  its 

books,  records,  accounts,  notes  and  other  choses  in  action  are  kept 
and  its  accounting  done,  and  from  which  Its  product  is  sold  and  billed 
and  to  which  its  bills  and  accounts  receivable  are  paid;  that  dur- 
ing the  year  192 — ,   said   petitioner  was   engaged   in   ; 
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S.  THAT  111  the  year  192 — ,  the  GcMnmlaeloner  of  ReTenue  fore- 
said msseMed  said  petiiloner  for  purposes  of  State  and  County  taxa- 
tion for  said  year  on  | .  tangible  personal  property,  Schedule 

B,  and  on  | — ,  intancible  personal  property.  Schedule  C,  aa  will 

appear  by  the  records  In  the  office  of  the  said  Commissioner,  and  that 

the  State  and   County  tax  thereon   amounted  to  | and  has 

been   paid; 

5.  THAT  said  assessment  acainst  said  petitioner  Is  erroneous, 
as  will  appear  from  an  order  entered  by  the  Local  Board  of  Review 

of  Assessments  of  County,  on  the  day  of  192 — , 

which  sets  forth  how  said  assessment  should  be  corrected  and  how 
said  petitioner  should  be  properly  assessed,  a  certified  copy  of  which 
order  is  attached  to  this  petition  as  Exhibit  **A"  and  prayed  to  be 
read  as  a  part  thereof; 

4.    THAT   according   to   said    order,   said   petitioner   should    be 

taxed  on  an  assessment  of  9 ,  tangible  personal  property.  Schedule 

B,  and  on  | ,  Intangible  personal  property,  Schedule  C,  for  the 

said  year,  the  tax  thereon  to  the  State  amounting  to  | — —  under 

Schedule  B,  and  I under  Schedule  C;   the  County  tax  on   the 

said  tangible  personal  property  amounting  to  | ; 

6.  THAT  said  petitioner  has  paid  the   tax  extended  upon  the 

erroneous  assessments,  which  taxes  amounted  to  | under  Schedule 

B,  and  9 under  Schedule  C,  for  State  purposes  and  9 under 

Schedule  B,  for  County  purposes; 

6.  THAT  said  erroneous  assessment  of  taxes  was  not  caused  by 
the  failure  or  refusal  of  the  petitioner  to  furnish  the  Commissioner 
of  Revenue  with  the  proper  Information  under  oath  as  required  by 
law. 

WHBRBFORB,  Your  petitioner  prays  that  the  County  of 

and  the  State  of  Virginia  be  made  parties  defendant  to  this  petition; 
and  that  an  order  be  entered  cancelling  and  correcting  said  assess- 
ments;  that  the  sum  of  9 $  illegally  collected  by  said  County 

and  State,  be  refunded  to  the  said  petitioner  in  the  manner  pro. 
Tided  by  law;  and  that  all  things  necessary  and  required  by  law 
to  affect  the  relief  herein  prayed  may  be  done  herein  and  that  the 
petitioner  may  have  all  such  further  and  general  relief  as  the  nature 
ol'  this  case  may  require.  And  he  will  ever  pray,  etc. 


By 


Counsel. 


Counsel. 


No.  3.  Application  for  Cobrection  of  Erroneous  Afl8F.88MENT8 
When  Petitionkb  is  Imfbopiblt  Assesskd  as  a  Manufac- 
turer AND  Should  be  Assessed  With  a  Merchant's  License 
Tax 

(Va.  Code  1919,  |  2222,  as  amended  by  Acts  1918,  p.  446,  and 
i  2385,  as  amended  by  Acts  1920,  p.  316.) 
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VIRGINIA:     IN  THE  COURT  OP 


In  the  matter  of  the  correction  of  erroneous  assegsment  against 

,  reported  by  the  Local  Board  of  Review  ol  ABseBsments  of 

,  for  the  year  192 — ,  and  assessed  by   the  Commissioner 


of  Revenue  of  District  of  . 

TO  THE  HONORABLE ,  JUDGE  OP  SAID  COURT: 

Your  petitioner, ,  respectfully  represents  unto  your 

honor,  that  he  has  been  erroneously  assessed  in  the  matter  of  State 

taxes  for  the  year  192 — ,  by  ,  Commissioner  of  Revenue  for 

the  City  of  ,  and  extended  on  the  personal  property  books 

of  the  City  of  ,  such  assessment  having  been  so  made  within 

two  years  from  the  first  day  of  September,  prior  to  the  date  of  this 
petition. 

Your   petitioner,  ,   respectfully   represents    unto  your 

caused  by  the  Examiner  of  Records  classing  the  petitioner  as  a 
manufacturer  and  as  such  liable  to  a  tax  on  capital  based  on  all  the 
assets  in  the  business,  when  in  fact,  your  petitioner  is  and  has 
been  for  the  years  mentioned,  a  commission  merchant  and  as  such  has 
been  regularly  assessed  with  a  commission  merchant's  license  tax  as 
fixed  by  law  and  has  regularly  paid  same,  and  in  addition  thereto  has 
paid  regularly  a  tax  based  on  the  actual  individual  capital  employed  in 
the  business,  and  for  that  reason,  the  assessment  by  the  Examiner  of 

Records  for  the Judicial  Circuit,  of  % for  the  year  192 — , 

is  erroneous,  and   your  petitioner  prays  that  an   order  be   entered 
cancelling  and  correcting  said  assessment. 


By 


Counsel. 


No.  4.  Oboeb  fob  the  Cobbbction  of  Ebronbous  Assf^smkrtb  Aftkb 
Obdeb  Cobbegting  Same  Has  Been  Entebed  bt  the  Locaj. 
BoABD  OF  Review 

(Va.  Code,  |  2222,  as  amended  by  Acts   1918,   p.  445,  and   8   2385, 
as  amended  by  Acts  1920,  p.  816.) 

VIRQINIA:  IN  THE COURT  OP : 

In  the  matter  of  the  correction  of  erroneous  assessment  against 
-,  reported  by  the  Local  Board  of  Review  of  AssessmentB 


of ,  for  the  year ,  and  assessed  by  the  Commissioner 

of  Revenue  of     ■         District  of  . 

TO  THE  HONORABLE  ,  JUDGE  OP  SAID  COURT: 

On  motion  of  ,  by  counsel,   for   the   correction   of 

erroneous  assessment  against  said  Corporation  for  the  year  192 — , 

extended  on  the  personal  property  books  of  for  said  year, 

it  appearing  to  the  Court  by  an  examination  of  an  order  entered 

by  the  Local  Board  of  Review  of  Assessments  of  ,  on 

the day  of ,  192 — ,  that  said  assessment  is  erroneous 

and  should  be  cancelled  and  corrected,  and  it  further  appearing  that 
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the  information  upon  which  said  aaseesment  was  based  was  not  with, 
held  by  said  tax-payer  and  that  the  application  for  correction  was 
made  within  two  years  from  the  first  day  of  September,  of  the  year 

in  which  such  assessment  was  made,  and  that  the  assessment  of  % — 

on  tangible  personal  property  and  of  I on  intangible  personal 

property  are  erroneous  and  should  be  corrected  so  as  to  read  | 

on   tangible  personal   property   and   | on   intangible   personal 

property,  the  court  doth  obimeb  that  the  said  assessments  abore 
set  forth  be  corrected  and  doth  dibbct  that  the  excess  tax  illegally 
collected  thereon  be  refunded. 

The  court  certifies  that  ,  Examiner  of  Records  f  >r 

the  Judicial   Circuit,   who   made   such    report    to   the   Local 

Board  of  Review  of  Assessments  of  and  , 

Commissioner  of  Rerenue  for District  of  ,  who  ex- 
tended assesments  thereon  were  both  examined  touching  this  matter, 
the  Attorney  for  the  Commonwealth  being  present  and  defending 
said  motion.  The  amount  to  be  refunded  on   the  tangible  personal 

property  assessed  to  be  the  sum  of  | and  on  intangible  per. 

sonal  property  assessed  to  be  the  sum  of  | , 

It  is  OBDEBXD  that  a  copy  of  this  order  be  certified  to  the  Auditor 
of  Public  Accounts  of  the  State  of  Virginia,  and  to  the  Treasurer  of 
County. 


No.  6.    Oboeb  fob  CoBBEcnoir  or  E^bbonbous  Assessmknts  When  Pcn- 

TIONEB  IB  IhPBOPEBLT  ASSESSRD  AS  A  MaNUFACTUBEB  AND  SHOULD 

BB  AssKSSO)  With  a  Mcbchant's  License  Tax 

(Code,  S  2222,  as  amended  by  AcU  1918,  p.  445,  and  S  2385,  as  amended 
by  AcU  1920,  p.  316.) 

VIROINUl:     IN  THE  COURT  OP  : 

In  the  matter  of  the  correction  of  erroneous  assessment  against 
-,  reported  by  the  Local  Board  of  Review  of  Assessments 


of  ,  for  the  year  192 — ,  and  assessed  by  the  Commissioner 

of  Revenue  of  District  of  

TO  THE  HONORABLE ,  JUDGE  OP  SAID  COURT: 

On  motion  of ,  for  the  correction  of  erroneous  assess- 
ments against  the  firm  of ,  for  the  year  192 — ,  extended  on  the 

personal  property  books  of  the  City  of ,  for  said  year,  it  appear- 
ing to  the  court  that  the  said  assessment  against  ,  was  based 

on   the  assumption   that   the   firm   was   engaged    in    business   as   a 

manufacturer,  and  as  such  liable  on  the  capital,  when  in  fact, 

is  and  has  been  for  the  years  mentioned  a  commission  merchant  and 
9La  such  has  been  regularly  assessed  with  a  commission  merchant's 
license  tax  as  fixed  by  law,  anu  has  regularly  paid  same,  and  in  addi- 
tion thereto  has  paid  regularly  a  tax  based  on  the  actual  individual 
capital  employed  in  the  business,  and  the  assessment  made  by  the 
Commissioner  of  Revenue  is  erroneous,  and  should  be  cancelled  and 
corrected,  and  it  further  appearing  that  the  information  upon  which 
said  assessment  was  based  was  not  withheld  by  the  said  tax-payer, 
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and  that  the  application  for  correction  was  made  within  two  years 
from  the  first  day  of  September,  of  the  year  in  which  such  assess- 
ment was  made,  and  that  the  assessment  of  I for  the  year  192-^, 

is  erroneous  for  reasons  heretofore  set  forth  and  should  be  oorrected 
as  erroneous,  the  Court  doth  certify  that  for  the  reasons  stated  the 

said  assessment  on  the  sum  of  | ,  for  the  year  192 — ,  is  erroneous, 

and  that  the  t;az  extended  thereon  should  be  cancelled  and  corrected. 

The  court  certifies  that  ,  Examiner  of  Records  for  the 

Judicial  Circuit,  who  made  such  report,  and ,  Commis- 
sioner of  Revenue  for  the  City  of ,  who  extended  assessments 

thereon,  were  both  examined  touching  this  matter,  the  attorney  for 
the  Commonwealth  being  present  and  defending  said  motion. 

It  is  ordered  that  a  copy  of  this  order  be  certified  to  the 
Auditor  of  Public  Accounts  and  to  the  Treasurer  of  the  City  of . 


ERRORS  CORRECTED  IN  SAME  COURT 
For  Chapter  as  to,  see  Code,  §§  6829-85. 


ESCAPE,  RESCUE,  AND  BREACH  OF  PRISON 

S  1.  Escape  by  prisoner  without  using  force;   punishment 

S  2.  Aiding  escape  of  prisoner  or  rescuing  him 

§  3.  Voluntary  escapes,  in  case  of  felony 

S  4.  Neglect  and  certain  voluntary  escapes,  and  wilful  refusal  to 

receive  a  prisoner 

§  5.  Prisoner  escaping  from   Jail  after  conviction 

§  6.  Prisoner  escaping  from  Jail  before  conviction 

§  7.  Bscape  etc.,  by  setting  fire  to  Jail 

S  8.  Retaking  a  prisoner  who  has  escaped 

S  9.  Form  of  "description"  in  warrant  or  indictment 

§  1.    Escape  by  prisoner  withoat  using  force;  ponish* 

• — By  the  common  law  in  force  in  Virgina :  If  a  person 
lawfully  detained  in  jail,  prison,  or  custody  for  a  criminal 
oifense,  without  force  effect  his  liberation  therefrom  other- 
wise than  by  due  course  of  law,  he  is  guilty  of  a  misdemeanor, 
punishable,  under  statute  (§  4782),  by  fine  or  imprisonment, 
or  by  both.     (H's  G.  &  M.,  p.  240.)     (§  4T82.) 
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i  L    AUmt  Mcape   of 

**^^l)ere  a  person  is  lawfully  detained  as  a  prisoner  in  any 
jail,  prison,  or  custody,  if  any  person  convey  anything  into 
the  jail  or  prison,  with  intent  to  facilitate  the  prisoner's  escape 
therefrom,  or  in  any  way  aid  such  prisoner  to  escape,  or  in 
the  attempt  to  escape  from  such  jail,  prison,  or  custody,  or 
forcibly  rescue,  or  attempt  to  rescue  him  therefrom,  such  per- 
son, if  the  rescue  or  escape  be  effected,  shall,  if  the  prisoner 
was  detained  on  conviction  or  charged  of  felony,  be  confined  in 
the  penitentiary  not  lees  than  one  nor  more  than  five  years; 
and  if  the  same  be  not  effected,  or  if  the  prisoner  was  not  de- 
tained on  such  conviction  or  charge,  be  confined  in  jail  six 
months,  and  fined  not  exceeding  $500.00."  (Code  1887,  §  4501.) 

Aiding  escapes  and  rescuing  prisoners  were  offenses  at 
common  law;  but  they  are  more  amply  provided  for  by  the 
comprehensive  provisions  of  the  statute.  (H's  G.  &  M.,  p. 
241.) 

i  S.  Vohnlary  moK^m  m  case  of  Uiaof^m  any 
sheriff,  jailor,  or  other  officer,  or  any  guard,  or  other  person 
summoned  or  employed  by  any  such  sheriff,  jailor,  or  other 
officer,  voluntarily  suffer  a  prisoner  convicted  of  or  charged 
with  felony,  to  escape  from  his  custody,  he  shall  be  confined  in 
the  penitentiary  not  less  than  two  nor  more  than  ten  years." 
(Code,  §4506.) 

Voluntary  escapes  suffered  by  an  officer  or  a  private  per- 
son having  one  in  lawful  custody,  are  offenses  by  the  common 
law,  punifiAiable  like  the  offense  of  which  the  party  is  guilty 
and  for  which  he  is  in  custody;  but  in  Virginia,  in  case  of 
a  private  person,  which  is  not  embraced  by  the  above  statute, 
the  punishment  is  as  for  a  misdemeanor,  which  by  statute 
(§  4782)  is  a  fine  not  over  $500,  or  jail  not  over  12  months, 
or  both.    (H's  G.  A  M.,  p.  241.) 

§  4.  Negligent  aiid  oertain  Tolmitary  etcapeij  and  wfl* 
fal  refusal  to  reoanFO  a  prisoiier«^-"I{  any  sheriff,  jailor,  or 
other  officer,  or  any  guard  or  other  person  summoniMi  or  em- 
ployed by  such  sheriff,  jailor,  or  other  officer,  negligently  suffer 
a  prisoner  convicted  of  or  charged  with  felony,  or  voluntarily 
or  negligently  suffer  a  prisoner  convicted  of,  or  charged  with, 
an  offense,  not  a  felony,  to  escape  from  his  custody,  or  wilfully 
refuse  to  receive  into  his  custody  a  person  lawfully  conmiitted 
thereto,  he  shall  be  confined  in  jail  not  exceeding  six  months. 
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or  be  fined  not  less  than  $50  nor  more  than  $600."  (Code, 
§  4506.) 

A  voluntary  escape  is  where  an  officer  knowingly  gives 
the  prisoner  his  liberty;  a  negligent  escape  is  where  the 
prisoner  escapes  against  the  will  of  the  officer ;  and  in  the  latter 
case  the  law  implies  negligence  from  the  fact  of  the  escape, 
and  this  presumption  is  for  the  defendant  to  rebut  before  he 
can  be  excused;  indeed,  so  severe  is  the  policy  of  the  law  in 
this  respect  that  nothing  but  the  act  of  God,  or  irresistible 
adverse  force,  is  held  an  excuse.  Deputy  and  de  facto  jailers 
are  likewise  responsible  for  an  escape.     (H's  G.  &  M.,  p.  242.) 

§  5.  Prisoner  escaping  from  jail  after  convicdoiu — "If 
any  person  confined  in  jail  on  conviction  of  a  criminal  ojffense 
escape  thence  by  force  or  violence,  other  than  by  setting  fire 
thereto,  he  shall  be  confined  in  the  penitentiary  one  year,  if 
previously  sentenced  to  confinement  therein,  or  be  confined  in 
jail  six  months,  if  previously  sentenced  to  confinement  in  jail; 
the  term  of  confinement  under  this  section  to  commence  from 
the  expiration  of  the  former  sentence."    (Code,  §  4507.) 

§  8.  Prisoner  escaping  from  jafl  befcNre  conviction. — "If 
any  person,  lawfully  imprisoned  in  jail  and  not  sentenced  on 
conviction  of  a  criminal  offense,  escape  from  jail  by  force  or 
violence,  other  than  by  setting  fire  thereto,  he  shall  be  con- 
fined in  jail  not  exceeding  one  year."     (Code,  §  4508.) 

§  7.  Escape^  etc,  by  setting  fire  to  jaiL — ^"If  any  person, 
lawfully  imprisoned  in  jail,  escape,  or  attempt  to  escape  there- 
from, by  setting  fire  thereto,  he  shall  be  confined  in  the  peni- 
tentiary not  less  than  three  nor  more  than  ten  years."  (Code, 
§4509.) 

§  8.  Retaking  a  prisoner  who  has  escaped — ^Whether 
an  officer  who  voluntarily  suffers  a  prisoner  to  escape,  or  relies 
upon  his  promise  to  return,  can  take  him  again  without  further 
process  of  arrest,  is  a  mooted  question ;  but  if  he  returns  and 
puts  himself  again  under  the  officer's  custody,  he  may  then  be 
lawfully  detained  by  virtue  of  the  original  process  of  arrest. 
(H's  O.  &  M.,  p.  242.)    See  Arrest. 

But  when  the  prisoner  escapes  by  his  own  wrong  or 
through  the  negligence  of  the  officer,  or,  it  would  seem,  by 
virtue  of  a  rescue,  the  officer  may,  upon  fresh  pursuit,  retake 
him  wherever  he  may  be  found,  even  in  another  county,  and 
may  break  open  doors  for  that  purpose,  upon  demand  and 
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refusal  of  admittance ;  and,  on  ground  of  necessity,  is  justified 
in  killing  a  fleeing  felon  or  any  resisting  offender,  if  otherwise 
unable  to  recapture  him.  Also,  a  justice,  upon  proper  com- 
plaint made  to  him,  may  issue  his  warrant  to  apprehend  and  re- 
take any  prisoner  who  has  escaped  from  lawful  custody,  and 
such  warrant  runs  throughout  the  Commonwealth,  and  may  be 
executed  at  any  time  and  in  any  place.  The  warrant  ought 
regularly  to  show  on  its  face  that  the  same  was  issued  by  com- 
petent authority;  yet  on  a  habeas  corpus  it  may  be  proved 
to  have  been  issued  by  competent  authority.  (H^s  6.  &  M., 
p.  243.) 

§  f •    Fom  of  **dwtiiptioii*'  m  warrant  or  iadietmentf— 

Na  1.    CoifTSTnro  Ihstbxthentb  mro  Jail,  nm  the  Escape  op  a  Pbu- 

OlfEE  COimCRD  OF  AN  OFFENSE 

(Code,  §  4604.) 

Descbipiton: 

"feloniously  did  oonrey  Into  the  county  jail  of  said  county  a  [here 
state  the  things  conveyed],  the  same  being  an  Instrument  adapted  to 
and  useful  for  aiding  prisoners  to  escape  from  prison  and  Jail,  with 
Intent  thereby  to  aid  and  facilitate  the  escape  from  custody  in  said 
Jail  of  one  E.  F.,  who  was  then  and  there  lawfully  imprisoned  In 
said  JaU  in  custody  of  the  keeper  thereof,  under  conviction  of  felony 
by  the  judgment  of  the  circuit  court  of  said  county,  for  feloniously 
[here  set  forth  the  offense  as  specified  in  the  record  of  OMivlction], 
by  which  said  Judgment  for  the  felony  aforesaid,   the   said   C.  D. 

was  sentenced  to  years  imprisonment  in  the  penitentiary,  as 

appears  by  the  records  of  said  court,  the  said  Judgment  being  then  In 
full  force  and  in  no  wise  reversed  or  made  void.  And  the  Jurors 
aforesaid,  upon  their  oath  aforesaid,  to  further  present,  that  the 
said  E.  F.,  being  so  convicted  and  imprisoned  as  aforesaid  for  the 

felony  aforesaid,  did,  afterwards,  to-wlt,  on  the day  of 192 — , 

in  said  county,  by  means  of  said  instrument,  effect  his  escape  out 
of  and  from  the  said  Jail  and  custody." 

If  the  prisoner  was  detained  on  a  conviction  of  a  misdemeanor, 
and  escape,  use  the  above,  substituting  "unlawfully"  for  "feloniously" 
and  "misdemeanor"  for  "felony";  and  in  any  case,  felony  or  mis- 
demeanor, if  the  escape  }«  not  effected,  the  above  will  likewise 
suffice  by  commencing  the  "description"  "unlawfully"  Instead  of 
"feloniously,"  and  in  describing  the  offense  of  which  the  prisoner 
is  convicted,  say  "felony"  and  "feloniously"  or  "misdemeanor"  and 
"unlawfully,"  according  as  the  offense  is  a  felony  or  misdemeanor, 
and  omitting  the  clause,  "And  the  jurors  aforesaid,"  &c.  This  and 
the  following  forms  may  easily  be  adapted  to  cases  of  imprisonment 
on   civil   process. 


ESCAPE,   RESCUE,   AND   BREACH   OF   PRISON  759 

No,  2.    CoirTETiNo  iNSTBUMEirrs  INTO  Jail,  fob  Escape  of  a  Pbibonkb 

Chaboed  With  an  OFFEirsE 

ildem.) 

DESGRiPiioir : 

"feloniously  did  convey  into  the  county  Jail  of  said  county  a  [here 
state  the  thing  conveyed];  the  same  heins  an  instrument  adopted 
to  and  useful  for  aiding  prisoners  to  escape  from  prison  and  Jail, 
with  intent  thereby  to  aid  and  facilitate  the  escape  from  custody 
in  said  Jail  of  one  E3.  F.,  who  was  by  virtue  of  the  lawful  warrant 

of  commitment  made day  of ,  192 — ,  by  J.  T.,  a  Justice 

for  said  county,  then  and  there  lawfully  imprisoned  in  said  Jail  in 
custody  of  the  keeper  thereof,   upon   the  charge,   on   oath,   of  one 

A.  B.,  of  a  felony,  in  this,  that  he  the  said  C.  D.,  on  the day 

of  ,   192 — ,   in   said   county    [here   insert   'description'   of   the 

offense].  And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  E.  F.,  being  so  imprisoned  as  afore. 

said,  for  the  felony  aforesaid,  did  afterwards,  to-wit  on day  of 

1  192 — ,  in  said  county,  by  means  of  the  said  instruments,  effect 

his  escape  out  of  and  from  the  said  Jail  and  custody. 
Supply  here  note  under  No.  1. 


No.  8.    RBSouiifG,  OB  Attebcptino  to  Rescue,  a  Pusoneb  Cowicfnn 

OF    A    F'ELONT 

{Idem.) 

DEscBiFnoir : 

"did  feloniously  and  forcibly  rescue  [or  did  feloniously  and  forcibly, 
by  (stating  what  efforts  were  made)  attempt  to  rescue]  and  deliver 
from  the  county  Jail  of  said  county,  one  E.  F.,  who  was  then  and 
there  lawfully  imprisoned  [and  so  on,  as  in  No.  1,  but  omitting  'And 
the  Jurors  aforesaid,'  Ac.]' 


I" 


No.   4.    Rescuing,  ob  ArncsfPTiNG  to  Rescue,  a  Pbisoneb  Chaboed 

With  a  Felony 

ildem.) 

Desobiftion: 

"did  feloniously  and  forcibly  rescue  [or  did  feloniously  and  forcibly, 
by  (stating  what  efforts  were  made),  attempt  rescue]  and  deliver 
from  the  county  Jail  of  said  county  one  E.  F^  who  was  by  virtue 
[and  so  on,  as  in  No.  2,  but  omitting  'And  the  Jurors  aforesaid,' 
Ac.]" 
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No.  S.    Jailob  Volcntabilt  SufmiNO  to  Escape  a  Pbiboiteb  Convicted 

or  FBumT 
(Cod«^  §1  640M.) 

DBSCBiPnoN: 
"thon  being  the  keeper  of  the  county  jail  of  said  ooanty»  did 
feloniously  and  Tolontarily  snlTer  and  permit  <me  E.  F.  to  escape 
from  hie  lawfnl  custody  in  said  Jail,  and  to  go  at  large  out  of  said 
iall  before  he  was  entitled  to  be  discharged  therefrom,  the  said  K. 
F.  then  and  there  being  lawfully  imprieoned  [and  eo  on,  as  in  No. 
1.  but  omitting  'And  the  Jurors  aforesaid/  Ac]" 

By  simple  changes  the  above  can  be  adapted  to  negligent  escape, 
or  to  cases  where  the  confinement  is  for  a  misdemeanor. 


No.  S.    Jauxm  VoLUifTABiLT  SunmoHo  to  Escape  a  Pmsoiras  Chasoed 

With  Felony 
Udem,) 

DBSoBiFnoH: 
"then  being  the  keeper  of  the  county  Jail  of  said  county,  did  felonious, 
ly  and  voluntarily  suffer  and  permit  one  E.  F.  to  escape  from  his  law. 
ful  custody  in  said  Jail,  and  to  go  at  larget  out  of  said  Jail,  before 
he  was  entitled  to  be  discharged  thereftom,  the  said  R  F.  then  and 
there  being  lawfully  imprisoned  [and  so  on,  as  in  Na  2,  but  omitting 
'And  the  Jurors  aforesaid,'  Ac.]" 

iBy  simple  changes  the  above  can  be  adapted  to  negligent  escape, 
or  to  cases  where  the  confinement  is  for  a  misdemeanor. 


No.  7.    Breaking  Jail  bt  a  Pbisoneb  Convicted  or  Felont 

(Code,   §   4607.) 

Descbiption: 
"did  feloniously,  by  force  and  violence,  escape  from  and  out  of  the 
county  Jail  of  said  county,  he  the  said  C.  D.  being  then  and  there 
lawfully  confined  and  imprisoned  [and  so  on,  as  in  No.  1,  but  omitting 
'And   the  Jurors  aforesaid,'  Jkc.]" 

If  the  prisoner  is  convicted  of  a  misdemeanor,  substitute  "un. 
lawfully"  for  "feloniously,"  and  "Jail"  for  "penlteniary." 


No.  8.    Bbeakino  Jail  bt  a  Pbisoneb  Not  Sentenced 

(Code,  §  4608.) 

Descbiption: 
"did  unlawfully,  by  force  and  violence,  break  and  escape  from  and 
out  of  the  county  Jail  of  said  county,  he  the  said  C.  D.  being  then 
and  there  lawfully  confined  and  iiaprisoned  [and  so  on,  as  in  No. 
2,  using  'feloniously,'  or  'unlawfully,'  as  the  case  may  be,  but  omitting 
'And  the  Jurors  aforesaid/  Ibc.]" 
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No.  9.    Escaping  Fbom  Jail  bt  Seitiitg  Pire  Thebeto 

(Code,  S  4609.) 

Descbiption: 

"did  feloniously  escape  (or  attempt  to  escape)  fnmi  and  out  of 
the  county  jail  of  said  county,  by  setting  fire  to  the  said  Jail,  he 
the  said  C.  D.  being  then  and  there  lawfully  confined  and  imprisoned 
[and  so  on,  as  in  No.  2,  but  omitting  'And  the  Jurors  aforesaid,'  See.]" 


ESCHEAT  AND  ESCHEATOR 

An  escheator  is  one  who  proceeds  to  cause  lands  left  with- 
out will  or  known  heirs  to  be  forfeited  to  the  Commonwealth. 
The  Grovernor  appoints  one  for  each  city  and  county.  He  acts 
upon  an  annual  list  of  such  lands  by  the  commissioner  of  tLc 
revenue  or  upon  information  from  any  one  in  writing  under 
oath.    For  procedure,  see  the  statute.     (Code,  §§  489,  etc.) 


ESTOPPEL 


Where  a  fact  has  been  admitted  or  asserted  for  the  pur- 
pose of  influencing  the  conduct  of  another  or  denying  per- 
sonal benefit  so  that  it  cannot  be  denied  without  a  breach  of 
good  faith,  or  where  one  by  words  or  conduct  wilfully  or 
designedly  causes  another  to  belieye  in  the  existence  of  a  certain 
state  of  things  and  induces  him  to  act  on  that  belief  or  to  alter 
his  own  previous  position,  the  law  enforces  the  rule  of  good 
morals  and  precludes  or  estops  the  party  from  repudiiiting  his 
representations  or  denying  the  truth  of  his  admissions. 

It  is  a  general  rule  that  a  party  to  a  deed  is  estopped  to 
deny  anything  stated  therein  which  operated  upon  another 
party  as  an  inducement  to  accept  and  act  under  the  deed,  and 
a  tenant  is  estopped  to  deny  his  landlord's  title--eee  Landlord 
and  Tenant^  section  5,  (3).  Estoppels  affect  the  party  to  the 
transaction  and  also  those  in  privity  with  him,  that  is,  those 
having  mutual  or  successive  relationship  with  him  to  the  same 
rights  of  property. 
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One  is  estopped  from  alleging  anything  contrary  to  the 
final  adjudication  of  a  court. 

If  one  says  or  does  things  designed  to  induce  another  to 
act  in  a  particular  way  he  cannot  repudiate  his  conduct  to  the 
injury  of  the  other,  as  where  one  dedicates  land  to  public  use 
and  the  public  has  accepted  it  and  expended  money  or  labor 
upon  it  and  used  it.  One  cannot  even  stand  by  and  see  his  land 
improved  by  another  without  objecting  and  then  escape  paying 
for  it,  for  his  silence  is  an  implied  assent,  and  he  is  estopped 
from  alleging  that  he  did  not  order  or  contract  for  the  im- 
provement.    (See  general  common  law  authorities.) 


EVIDEXCE 

See  DepositionB 

I  1.    Competency  of  witness  in  certain  cases 

(1)  Competency  of  accused 

(2)  Competency  of  aocomplioe  or  person  in  interest 

(3)  Convicts  as  witnesses 

(4)  Incompetency  from  defect  in  understanding 
(6)     Competency  of  husband  and  wife  to  testify 

(a)  In  general 

(b)  Testimony  of  husband  and  wife  in  criminal  cases 
(c)    Commnnioations  between  husband  and  wife 

(6)  What  communications  and  statements  prlvil^ed 

(7)  When  and  how  incompetency  of  a  witness  objected  to 
I  2.    How  attendance  and  evidence  of  witness  obtained 

(1)  How  summons  issued,  directed,  and  served 

(2)  What,  if  witness  f^ils  to  appear 

(3)  What,  if  witness  refuse  to  testify 

(4)  What,  if  witness  is   in  JaU 
(6)  Interpreters 

§  8.    Oath  or  affirmation  of  witness;   their  separation 
§  4.    Bzaminations  of  witnesses 

(1)  Btamination  in  chief,  or  direct  examination 

( 2 )  Cross-examination 

( 3 )  Re-examination 

I  5.    What  questions  witness  may  refuse  to  answer 
fi  6.    How  witness  impeached  or  sustained 

(1)  By  disproving  his  statement 

(2)  By  impeaching  his  general  character  for  truth 

(3)  By  proof  of  self-contradiction 
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I  7.    Rules  of  eyidenoe 

(1)  Rule  as  to  burden  and  sufficiency  of  proof 

(2)  When  witness  to  testify  to  facts;  when,  to  opinions 

(3)  Rules  as  to  witness  refreshing  his  memory 

(4)  Rule  as  to  relevancy  of  evidence 
(6)     Best  evidence  obtainable  is  required 

(6)  Rule  as  to  hearsay  evidence;  exceptions  thereto 

(7)  Rule  as  to  admissions  and  confessions 

(8)  Rule  as  to  so-called  circumstantial  evidence 


§  1.    Competency  of  witness  in  oertftm 

(1)  CompeteTury  of  Accused. — By  section  4778  of  the 
Code :  ^'In  any  case  of  felony  or  misdemeanor,  the  accused  may 
be  sworn  and  examined  in  his  own  behalf,  and  if  so  sworn  and 
examined,  he  shall  be  deemed  to  have  waived  his  privilege  of 
not  giving  evidence  against  himself,  and  shall  be  subject  to 
cross-examination  as  any  other  witness;  but  his  failure  to  tes- 
tify shall  create  no  presumption  against  him,  nor  be  the  sub- 
ject of  any  comment  before  the  court  or  jury  by  the  prosecuting 
attorney." 

But  the  accused  cannot  be  compelled  to  give  evidence 
against  himself  (Va.  Const.,  §  8). 

(2)  Competency  of  accomplice  or  person  in  interest. — 
An  accomplice,  or  particeps  criminisj  notwithstanding  the 
turpitude  of  his  conduct,  is  a  competent  witness,  and  upon  his 
testimony  alone  a  justice  or  jury  may,  yet  seldom  or  never 
does,  convict ;  it  is  safer  always  to  require  corroboration. 

But  the  confessions  of  an  accomplice,  made  after  the  of- 
fense was  committed,  are  not  competent  against  the  prisoner, 
even  though  a  previous  conspiracy  and  combination  between 
the  accomplice  and  the  prisoner  to  commit  the  offense  has 
been  proved.  • 

An  accomplice  who  'H;ums  State's  evidence,"  has  no  right 
to  a  pardon  or  even  any  indulgence  on  account  of  his  dis- 
closure, yet  in  a  proper  case,  a  dismissal  will  usually  be  entered 
in  his  favor.    (H's  6.  &  M.,  p.  585.) 

The  rule  that  interest  does  not  disqualify,  prevails,  also, 
in  a  civil  case,  except  '4n  an  action  or  suit  by  or  against  a  person 
who,  from  any  cause,  is  incapable  of  testifying,  or  by  or  against 
the  committee,  trustee,  executor,  administrator,  heir,  or  other 
representative  of  the  person  so  incapable  of  testifying,  no 
judgment  or  decree  shall  be  rendered  in  favor  of  an  adverse 
or  interested  party  founded  on  his  uncorroborated  testimony; 
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and  in  any  such  action  or  suit,  if  such  adverse  party  testifies, 
all  entries,  memoranda,  and  declarations  by  the  party  so  in- 
capable of  testifying  made  while  he  was  capable,  relevant  to 
the  matter  in  issue,  may  be  received  as  evidence.^'  (Code, 
§§  6208-9.) 

For  disqualification  of  person  prosecuted  for  ^mblinfi^ 
or  unlawful  gaming  to  testify  against  witness  for  State,  see 
GambUng  or  Oaming^  section  16.  For  disqualification  in  case 
of  bribery,  see  Bribery. 

If  one  party,  in  a  civil  case,  require  the  other  to  testify 
in  his  behalf,  and  he  refuse,  the  justice,  judge,  etc.,  may  dis- 
miss his  warrant  or  proceeding,  as  to  the  whole  or  any  part 
thereof,  or  strike  out  and  disregard  his  plea,  answer,  or  other 
defense,  or  any  part  thereof,  as  justice  may  require.  (Code, 
§  6213.) 

(8)  Convicts  as  witnesses. — ^By  section  4779  of  the  Code: 
^Conviction  of  felony  or  perjury  shall  not  render  the  convict 
incompetent  to  testify,  but  the  fact  of  conviction  may  be  shown 
in  evidence  to  affect  his  credit.^' 

(4)  Incompetency  from  defect  in  understanding, — 
Every  person  must  be  so  possessed  of  his  understanding  as  to 
be  able  to  retain  in  memory  the  events  of  which  he  is  to  testify 
and  to  discern  between  right  and  wrong;  and  a  witness  want- 
ing  such  a  share  of  understanding,  whether  from  idiocy,  lun- 
acy, infancy,  or  intoxication,  is,  while  the  deficiency  exists, 
disqualified  to  testify.  Children  under  14  years  of  age,  and 
deaf  and  dumb  persons,  are  prima  facie  incompetent,  and  so 
the  person  offering  such  a  witness  must  first  diow  the  suffi- 
ciency of  his  understanding.    (H's  G.  &  M.,  p.  687.) 

(6)  Competency  of  husband  and  wife  to  testify, — (a) 
In  general — By  section  6210  of  the  Code :  "Husband  and  wife 
shall  be  competent  witnesses  to  testify  for  or  against  each 
other  in  all  cases,  civil  and  criminal,  except  as  otherwise  pro- 
vided." 

(b)  Testimxmy  of  husband  and  wife  in  criminal  cases. — 
By  section  6211  of  the  Code :  "In  criminal  cases  husband  and 
wife  shall  be  allowed,  and  subject  to  the  rules  of  evidence  gov- 
erning other  witnesses,  may  be  compelled  to  testify  in  behalf 
of  each  other,  but  neither  shall  be  compelled,  nor  without  the 
consent  of  the  other,  allowed  to  be  called  as  a  witness  against 
the  other  except  in  the  case  of  a  prosecution  for  an  offense 
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committed  by  one  against  the  other,  but  if  either  be  called  and 
examined  in  any  case  as  a  witness  in  behalf  of  the  other,  the 
one  so  examined  shall  be  deemed  competent,  and  subject  to  the 
exception  stated  in  the  next  section,  may  be  compelled  to  tes- 
tify against  the  other  under  the  same  rules  of  evidence  govern- 
ing other  witnesses.  The  failure  of  either  husband  or  wife 
to  testify,  however,  shall  create  no  presumption  against  the 
accused,  nor  be  the  subject  of  any  comment  before  the  court  or 
jury  by  the  prosecuting  attorney.  In  the  prosecution  for  a 
criminal  offense  committed  by  one  against  the  other,  each  shall 
be  a  competent  witness  except  as  to  privileged  communica- 
tions." 

(c)  Covwiumcations  between  husband  and  wife. — By 
section  6212  of  the  Code:  ^'Neither  husband  nor  wife  shall, 
without  the  consent  of  the  other,  be  examined  in  any  case  as 
to  any  communication  privately  made  by  one  to  the  other 
while  married,  nor  shall  either  be  permitted,  without  such 
consent,  to  reveal  in  testimony  after  the  marriage  relation 
ceases  any  such  communication  made  while  the  marriage  sub- 
sisted." )       ' 

(6)  What  commnmcatums  and  statemenis  privileged, — 
Communications,  written  or  oral,  made  to  an  attorney  at  law 
or  his  interpreter,  agent,  or  clerk,  for  the  purpose  of  profes- 
sional advice  or  aid,  or  to  him  as  a  witness,  are,  bn  grounds 
of  public  policy,  forever  privileged  from  disclosure;  and  it  is 
the  client's  privilege,  and  may  be  waived  by  him,  but  not  by 
the  attorney.  Communications  between  party  and  witness 
are,  for  like  reasons,  privileged.  But  not  so  as  to  clergymen, 
physicians,  surgeons,  telegraphic  agents,  and  operators.  Upon 
a  like  principle  of  public  policy,  secrets  of  state,  police  secrets, 
communications  between  state  officials,  proceedings  of  grand 
jurors  and  petit .  jurors,  and  communications  offensive  to 
public  morals,  are,  in  certain  cases,  privileged  from  disclosure. 
(H's  G.  &  M.,  p.  588.) 

By  section  4781  of  the  Code :  ''In  a  criminal  prosecution, 
other  than  for  perjury,  or  in  an  action  on  a  penal  statute,  evi- 
dence shall  not  be  given  against  the  accused  of  any  statements 
made  by  him  as  a  witness  upon  a  legal  examination,  unless 
such  statement  was  made  when  examined  as  a  witness  in  his 
own  behalf." 

(7)  When  and  how  incompetency  of  a  witness  objected 
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to. — An  objection  to  the  competency  of  a  witness  should  be 
made  as  soon  as  he  presents  himself  to  be  sworn,  or  as  soon 
thereafter  as  the  objection  is  discovered.  The  witness  is  put 
on  his  voir  dire^  and  examined  by  the  party  objecting,  and  evi- 
dence aliunde  may  be  adduced,  the  court  deciding  upon  his 
competency.  But  when  the  court  has  once  pronounced  the 
witness  competent,  he  cannot  be  again  examined  before  the 
jury  touching  his  competency.    (H's  G.  &  M.,  p.  588.) 

§  L  How  attondaaoe  and  endeoce  of  witness  obtuifid 
before  a  justJcOd--  In  a  criminal  case,  if  the  prosecution  is 
commenced  by  a  warrant  of  arrest,  the  statute  provides  that 
the  justice,  "in  the  same  warrant,  may  require  the  officer  to 
whom  it  is  directed  to  summon  such  witnesses  as  shall  be 
therein  named  to  appear  and  give  evidence  on  the  examina- 
tion" (see  Justice  of  the  Peace^  div.  V.)}  by  which  it  seems  wit- 
nesses may  be  summoned  in  such  cases  by  mere  word  of  mouth. 
But  if  the  officer  is  not  so  directed,  or  if  the  process  com- 
mencing the  suit  is  a  summons,  witnesses  are  properly  sum- 
moned as  directed  below.  And  in  case  the  production  of  a 
book,  writing  or  document  is  desired,  the  clerk  is  directed  to 
issue  a  subpoena  duces  te  cum — see  subpoena  Duces  Tecwn, 
(Code  §§  6219-2,  6237.) 

(1)  How  su7?imo7is  issued^  directed^  and  served, — ^A  sum- 
mons for  a  witness  to  attend  before  a  justice,  on  behalf  of  a 
plaintiff  or  the  defendant,  may  be  issued  by  any  justice  of  his 
coimty  or  corporation,  by  the  clerk  of  the  court  thereof,  or, 
in  a  crimnal  case,  by  the  attorney  for  the  commonwealth, 
directed  to  a  constable,  sheriff,  or  sergeant  of  any  county  or 
corporation  within  the  state  (Code,  §§  6021,  3352,  4969),  and 
by  him  served  as  a  notice  is  served  under  section  6041  of  the 
Code — see  Notices. 

A  witness  duly  summoned  is  privileged  from  arrest, 
except  for  felony  or  actual  breach  of  the  peace,  while  attend- 
ing or  going  to  or  from  the  place  of  trial.  (Code,  §  2823;  H's 
G.  &  M.,  p.  469.) 

(2)  What^  if  witness  fails  to  appear. — ^If  a  witness  fails 
to  appear  before  a  justice  pursuant  to  the  summons,  he  is  sub- 
ject to  the  following  penalties  and  processes  : 

(a)  The  justice  shall,  unless  he  show  a  reasonable  excuse 
therefor  within  ten  days  after  being  summoned  to  state  such 
excuse,  fine  him  a  simi  not  exceeding  $5,  for  the  use  of  the 
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party  on  whose  behalf  he  was  summoned — see  Code,  §  6021. 

(b)  The  justice  may  issue  a  summons  or  rule  against 
him,  returnable  at  a  certain  time,  to  show  cause  why  an 
attachment  should  not  be  issued  against  him  for  contempt  in 
disobeying  his  lawful  subpoena,  and  if  he  still  fails  to  appear, 
the  justice  may  issue  an  attachment  to  bring  the  delinquent 
before  him  to  answer  for  the  contempt.  Indeed,  in  very  fla- 
grant cases,  the  attachment  may  issue  without  the  previous 
rule.  Upon  the  return  of  the  rule  or  attachment,  the  justice 
may  imprison  him  not  exceeding  ten  days  (but  the  defendant 
maj  appeal),  or  discharge  hi^as  may  be  proper-see  Can^ 
tempts.  •      .     * 

(c)  The  justice  may  make  a  special  report  of  the  matter 
to  the  circuit  or  corporation  court,  or  to  the  judge  thereof  in 
vacation,  and  such  court  or  judge  shall,  after  service  of  notice 
or  rule  to  show  cause  against  it,  and  if  none  be  shown,  fine 
him  not  exceeding  $20,  to  the  use  of  the  party  for  whom  he 
was  summoned,  and  such  court  or  judge  may  proceed  by  at- 
tachment to  compel  him  to  attend  and  give  evidence,  at  such 
time  and  place  as  the  court  or  judge  may  deem  fit — see  Code, 
§§  6220,  4969. 

(3)  WfuUy  if  witness  refuse  to  testify. — If,  pursuant  to 
summons,  a  witness  attends  before  a  jui^ice  engaged  in  the 
trial  of  a  case,  but  refuses  to  be  sworn  or  to  give  evidence 
therein,  he  may  be  dealt  with  as  follows : 

(a)  The  justice,  for  the  contempt  of  his  court,  may  at 
once  fine  him  not  exceeding  $20,  or  imprison  him  not  exceed- 
ing ten  days,  or  punish  him  by  both  fine  and  imprisonment; 
but  the  party  may  appeal  from  such  sentence — see  Contempts. 

(b)  The  justice  may  make  a  special  report  of  the  fact 
to  the  circuit  or  corporation  court;  or  the  judge  thereof  in 
vacation,  and  such  court  or  judge  may  commit  the  witness  to 
jail,  there  to  remain  until  he  shall,  in  custody  of  the  jailer,  give 
evidence  as  required  of  him.     (Code,  §§  6220,  4969.) 

(4)  Whaty  if  witness  is  in  jaU. — If  the  witness  be  in 
custody  of  the  law,  and  thus  not  at  liberty  to  obey  a  subpoena, 
his  attendance  may  nevertheless  be  procured  by  a  special  writ 
for  the  purpose,  called  habeas  corpus  ad  testificandu/m^  granted 
by  any  circuit  or  corporation  court,  or  any  judge  thereof  in 
vacation,  upon  a  petition  therefor,  stating  the  case,  the  ma- 
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teriality  of  the  witness,  and  his  confinement  in  jail.    (Code, 
§  6861.)  .      .     .    , 

(5)  Interpreters. — They  may  be  sworn  truly  to  interpret, 
when  necessary.     (Code,  §  6223.) 

If  the  witness  be  found  competent,  he  is  sworn  or  affirmed, 
according  to  religious  scruples  (Code,  §  278).  This  is  usually 
done  in  this  form:  ^'You  do  solemnly  swear  (or  affirm)  that 
the  evidence  you  shall  give  in  the  matter  now  here  pending 
between  the  Commonwealth  (or  C.  C),  plaintiff,  and  D.  D., 
defendant,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth;  so  help  you  God?''  The  justice  may  order  the 
witnesses  to  be  examined  out  of  hearing  of  each  other  (Code, 
§4843).  (H'sO.  AM.,  p.  589).  One  before  whom  witness  is 
examined  may  administer  oath  (Code,  §  6222.) 
§  4»    ExMninatMiis  of  witnMssa^-* 

(1)  Examination  in  chiefs  or  direct  examinaiion. — ^The 
witness  having  been  sworn,  the  party  producing  the  witness 
proceeds  to  examine  him,  which  is  called  his  direct  examination, 
or  examination  in  chief,  wherein  it  is  not  allowed  to  ask  lead- 
ing questions  i.  e.,  questions  suggesting  the  answer  desired, 
or  embodying  a  material  fact  and  admitting  of  an  answer  by 
a  simple  ^^es"  or  '*no" ;  or  falsely  assuming  facts  to  have  been 
proved,  or  particular  answers  to  have  been  given.  But  lead- 
ing questions  are  permitted,  even  in  direct  examination,  when 
the  witness  appears  to  be  hostile  to  the  party  producing  him, 
or  in  the  interest  of  the  other  party,  or  unwilling,  or  of  weak 
memory,  or  when  the  subject  of  inquiry  must  necessarily  be 
particularly  specified,  or  when  such  a  mode  of  questioning  is 
logically  consistent  with  the  fair  and  honest  development  of 
the  case.  Indeed,  the  allowing  of  leading  questions  is  in  the 
discretion  of  the  court.    (H's  O.  &  M.,  p.  589.) 

(2)  Croee-examinaHon. — ^When  a  witness  has  been  ex- 
amined in  chief,  the  other  party  has  a  right  to  cross-examine 
him,  and  to  put  leading  questions;  but  this  right  usually  ex- 
tends only  as  to  the  subject  of  his  examination  in  chief,  and 
questions  as  to  matter  collateral  thereto  are  rarely  permitted 
by  the  court,  the  entire  matter  resting  in  its  discretion.  Cross- 
examination  is  powerful  in  discovering  truth.  By  means  of 
it  the  situation  of  the  witness  with  respect  to  the  parties  and 
the  question  at  issue,  his  interest,  motives,  prejudices,  and 
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means  of  obtaining  correct  and  certain  knowledge  of  the  facts 
as  to  which  he  bears  testimony,  the  manner  in  which  he  has 
used  these  means,  his  power  of  discernment,  memory,  and 
description — all  are  fully  investigated  and  ascertained,  and 
submitted  to  the  consideration  of  the  jury,  who  have,  all  the 
while,  observed  his  demeanor  in  testifying.  If  one's  own  wit- 
ness prove  adverse,  he  may  be  examined  according  to  rules 
of  cross-examination,  and  contradicted  (Code,  §§  6214-5.) 
(H's  G.  &  M.,  p-  690.) 

(3)  Be-exammation — ^After  cross-examination,  the  party 
who  called  the  witness  has  a  right  to  re-examine  him  as  to 
any  statement,  relevant  or  not,  made  by  him  on  cross-examina- 
tion, but  not  as  to  new  matter. 

A  witness  may  be  reached  for  re-examination  or  for  re- 
cross-examination  in  the  discretion  of  the  court.  (H's  O.  & 
M.  p.  590.) 

§  5.  What  quetlioiu  witnaM  may  relota  to  afiswar.— 
Our  constitution  (§  8),  affirming  an  already  fundamental 
principle  of  the  common  law,  declares  that  no  man  can  ^^be 
compelled  to  give  evidence  against  himself.^'  Thus,  a  wit- 
ness may  refuse  not  only  to  give  evidence  that  might  crimi- 
nate himself,  but  to  disclose  any  link  in  the  chain  of  testimony 
tending  to  establish  his  guilt ;  and  whether  his  answer  to  any 
particular  question  would  have  that  tendency,  is  for  the  wit- 
ness himself  to  say  upon  his  oath  and  without  explanation, 
unless,  indeed,  it  clearly  appears  to  the  court  that  he  is  mis- 
taken, when  he  will  be  compelled  to  answer.  But  evidence 
wrongly  extorted  from  the  witness,  though  competent  in  the 
pending  trial,  cannot  be  used  against  him  in  any  subsequent 
trial.  The  privilege,  however,  is  his  own,  of  which  the  court 
will  usually  advise  him,  and  which  he  alone  can  claim  or  waive. 
The  right  is  not  waived  by  having  testified  before  a  grand 
jury,  justice,  or  coroner ;  yet,  in  any  case,  if  the  witness,  being 
informed  of  his  privilege,  chooses  to  answer,  he  is  bound  to 
answer  everything  relative  to  the  transaction ;  and  if  he  claims 
his  privilege  and  declines  to  answer,  the  law  raises  no  pre- 
sumption against  him.  But  where  the  statute  of  limitation 
interposes  a  bar,  or  where  the  witness  is  indemnified  from 
prosecution,  as  in  case  of  duelling,  unlawful  gaming  and 
bribery,  he  cannot  claim  the  privilege,  and  will  be  compelled  to 
testify.    As  to  exposure  to  disgrace,  a  witness  will  be  com- 
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pelled  to  answer  questions,  when  such  questions  are  material 
to  the  issue;  but  not  so  when  collateral  and  irrelevant,  and 
asked  under  the  license  of  cross-examination  for  the  purpose 
of  discrediting  the  witness,  for  every  man  is  entitled  to  such 
a  measure  of  oblivion  for  the  past  as  will  protect  him  from 
having  it  ransacked  by  mere  volunteers;  and  why  should  the 
very  foundation  of  justice  be  polluted  by  an  ever-flowing 
stream  of  scandal!  (H's  O.  &  M.,  pp.  599-1.) 
§  t.    How  witness  iimuiilMiJ  or  •otfainadL— 

(1)  By  disproving  his  statement. — ^The  rule  that  a  wit- 
ness may  be  discredited  by  disproving  the  facts  stated  by 
him,  does  not  apply  to  collateral  matters  brought  out  on  cross- 
examination,  except  that  he  may  be  contradicted  as  to  his  mo- 
tives, intere^,  or  bias.  But  where  an  attempt  is  made  to  dis- 
credit a  witness  by  showing  malice  on  his  part,  he  may  show 
that  he  has  before  made  the  same  statement.  The  favorite 
maxim,  fcUsum  in  uno^  falsumi  in  omnibus  (false  in  one  thing, 
false  in  all  things)  does  not  hold  good  except  in  cases  where 
the  falsehood  goes  to  the  core  of  the  witness'  testimony.  (H^s 
G.  &  M.,  p.  691.) 

(2)  By  impeciching  his  general  character  for  tntth, — 
A  witness  may  be  discredited  by  evidence  attacking  his  char- 
acter for  truth  and  veracity,  but  the  enquiry  must  be  limited 
to  his  general  reputation  for  truth,  and  not  descend  to  particu- 
lar facts;  and  it  is  not  enough  merely  to  state  what  "^others 
say,"  for  those  others  may  be  but  few.  The  regular  mode  of 
doing  this  is  to  inquire  of  the  witness,  first,  if  he  knows  of  the 
party's  general  reputation  for  truth  and  veracity  in  the  com- 
munity in  which  he  lives;  and,  then,  if  he  answers  in  the 
affirmative,  what  that  reputation  is;  and  then,  if  his  answer  is 
adverse,  the  further  and  final  question  is  put,  as  to  whether 
from  such  knowledge  he  would  believe  him  on  oath.  The 
witness  may  then  be  cross-examined  as  to  his  means  of  knowl- 
edge and  grounds  of  opinion,  or  his  general  character  may  be 
attacked,  and  that  of  the  other  sustained  by  fresh  evidence  of 
good  character.    (H's  G.  &  M.,  p.  592.) 

(8)  By  proof  of  self -contradiction. — ^The  credit  of  a  wit- 
ness may  also  be  impeached,  not  only  by  self-contradiction  on 
cross-examination,  but  likewise  by  proof  that  he  has  made 
statements  out  of  court,  contrary  to  what  he  has  testified  at 
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the  trial,  but  only  as  to  matters  relevant  to  the  issue,  and  after 
having  designated  the  time,  place,  and  persons  involved  in 
the  supposed  verbal  statement  or  identified  the  letter  or 
other  writing  by  showing  it  to  the  witness.  And,  as  a  genei'al 
rule,  proof  of  statements  out  of  court,  is  not  admissible  to  cor- 
roborate evidence,  yet  otherwise,  where  an  attempt  has  been 
made  to  prove  malice  on  the  part  of  the  witness.  H's  O.  & 
M.,  p.  592.)  He  may  be  contradicted  by  prior  inconsistent 
writing.     (Code,  §  6216.) 

§7.    Rules  of  evidence^ 

(i)  Bule  as  to  burden  and  sufficiency  of  proof. — ^The  onus 
probandi,  or  burden  of  proof,  as  to  any  fact,  whether  in  a 
civil  or  criminal  case,  lies  upon  the  party  who  substantially 
asserts  the  affirmative  of  the  issue,  and  against  whom  judg- 
ment or  verdict  should  be  given,  supposing  no  evidence  were 
offered  on  either  side.  In  a  civil  suit,  both  parties — standing 
on  the  same  footing,  and  with  equal  rights  and  advantages; 
in  the  eye  of  the  law — enter  the  contest  with  about  equal  ad- 
vantages and  so  in  many  cases,  when  the  right  dubious  and 
there  is  no  presumption  in  favor  of  either  party,  a  mere  pre- 
ponderance of  proof  carries  the  verdict,  it  being  sufficient  that 
the  scales  barely  tip  by  the  weight  of  evidence.  But  in  a 
criminal  prosecution,  the  Commonwealth,  with  unlimited  com- 
mand of  means,  with  an  attorney  usually  of  authority  and 
capability,  regarded  as  a  public  officer  speaking  semi- judicially, 
and  with  a  prior  solemn  finding  of  a  grand  jury  in  his  hand, 
enters  the  contest  with  an  attitude  of  tranquil  majesty,  in  strik- 
ing contrast  to  that  of  the  prisoner,  struggling  for  life  or 
liberty.  To  meet  this  inequality,  the  law,  humanely  presum- 
ing every  one  to  be  innocent,  requires  the  accused  to  be  ac- 
quitted unless  this  presumption  is  overcome  by  proof  of  his 
guilt  beyond  all  reasonable  doubt.  The  doubt  however,  that 
acquits  should  be  grave,  serious,  reasonable,  not  a  mere  possi- 
ble, fanciful,  or  imaginary  doubt.     (H's  G.  &  M.,  p.  693.) 

(2)  When  witness  to  testify  to  facts;  when^  to  opinions, 
— As  a  general  rule,  in  civil  and  criminal  cases,  a  witness  must 
depose,  not  his  opinions  or  conclusions,  but  only  facts  within 
his  own  knowledge,  which  he  may  disclose,  as  it  lies  in  his 
memory,  yet  he  need  not  speak  with  absolute  certainty,  it  being 
sufficient  that  the  fact  is  impressed  on  his  memory,  even  though 
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his  recollection  does  not  rise  to  positive  assurance.  Thus,  a 
witness  cannot  be  asked  whether  he  acted  with  great  care  in 
the  discharge  of  a  certain  duty ;  whether  a  certain  person  could 
have  left  a  room  when  the  witness  was  asleep  in  it;  whether 
a  certain  person  ^looked  excited,'^  or  ^^looked  downcast'^;  or 
whether  the  deceased  showed  an  intention  to  kill  the  prisoner 
or  the  defendant  was  in  imminent  danger;  whrther  certain 
conduct  indicated  adultery  or  recent  sexual  intercourse: 
whether  a  certain  house  was  a  bawdy  house;  whether  certain 
conduct  was  negligent  or  honest;  whether  in  a  particular  case 
there  was  danger  to  life;  whether  certain  injuries  could 
have  been  avoided;  whether  a  person  was  so  intoxicated  as  to 
be  incapable  of  forming  an  intent,  or  such  like  questions. 

An  exception  to  the  rule  is,  when  the  opinion  necessarily 
involves  certain  facts,  or  is  the  mere  shorthand  rendering  of  the 
facts;  or  when  it  is  not  convenient,  practicable,  or  pos^ble  to 
state  the  facts  in  the  concrete.  Thus,  even  a  non-expert  witness 
may  give  his  opinions  on  questions  of  identity,  resemblance, 
apparent  condition  of  body  or  mind,  intoxication,  insanity, 
sic^ess,  health,  conduct,  friendliness,  hostility,  value,  time, 
distance,  dimension,  handwriting,  and  the  like.  Also,  persons 
of  skill,  called  experts,  may  depose  their  opinions  on  question? 
of  science,  skill,  trade,  or  others  of  the  like  kind,  yrt  not  as 
to  matters  of  conmion  notoriety  and  within  the  ordinary  ex- 
perience of  the  court.    (H's  Q.  &  M.,  p.  594.) 

(8)  Rules  as  to  witness  refreshing  his  memory, — ^A  wit- 
ness must  testify  to  his  own  knowledge  and  recollection,  yet 
he  may  refresh  or  assist  his  memory  by  memoranda,  notes,  or 
entries  in  three  cases:  (1)  where,  after  inspecting  the  writing, 
by  whomsoever  made,  the  witness  can  speak  as  to  the  facts 
fiom  his  own  recollection,  yet  the  writing  should  be  produced 
for  the  other  party  in  cros^-examination ;  (2)  When  the  wit- 
ness, though  not  recalling  the  fact,  yet  has  a  present  recollec- 
tion that  at  a  prior  time  when  he  had  a  perfect  recollection  of 
the  fact,  he  committed  it  to  writing,  the  writing  is  then  ad- 
missible in  evidence;  (3)  when  he  neither  recollects  the  fact 
nor  recognizes  the  writing  as  a  memorandum  of  it,  but  where 
the  witness,  on  seeing  the  writing,  can  state  that  it  would  not 
have  been  made  had  not  the  fact  in  question  been  true,  the 
writing  then  goes  in  as  evidence.     (H's  G.  &  M.,  p.  595.) 
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(4)  RyJs  as  to  relevancy  of  evidence, — It  is  a  rule  gov- 
erning the  production  of  testimony  in  civil  as  in  criminal 
cases,  that  the  evidence  offered  must  respond  to  some  material 
allegation,  and  be  confined  to  the  point  in  issue.  This  rule 
excludes  all  evidence  of  collateral  facts,  or  those  incapable  of 
affording  any  reasonable  presumption  as  to  the  matter  in  dis- 
pute; for  such  evidence,  besides  tending  to  distract,  mislead, 
or  prejudice  the  jury,  is  without  notice  to  the  adverse  party, 
who  therefore  may  not  be  prepared  to  rebut  it;  and  the  court 
will  exclude  it  as  irrelevant.  But  in  civil  cases  sometimes,  and 
in  criminal  cases  more  often,  general  good  character  is  rele- 
vant. Thus  evidence  of  general  good  reputation  of  a  party 
as  to  any  particular  trait  is  admissible  in  an  action  or  suit 
involving  or  directly  affecting  that  trait  of  his  character.  So, 
likewise,  in  criminal  prosecutions,  general  good  reputation  of 
the  accused  as  to  peacefulness,  honesty,  veracity,  chastity,  or 
the  like,  is  relevant  to  show  it  unlikely  that  he  committed  a 
crime  questioning  that  trait.  But  where  one^s  character  is 
thus  voluntarily  put  in  issue,  evidence  of  general  bad  char- 
acter as  to  the  trait  in  question  is  admissible  in  rebuttal.  In 
cases  of  assault  or  homicide,  when  self-defense  is  the  defense, 
the  particular  character  of  the  party  injured  or  killed,  as  to 
ferocity,  brutality,  vindictiveness,  or  excessive  strength,  is 
relevant.    (H's  O.  &  M.,  p.  605.) 

(5)  Best  evidence  obtainable  is  regtdred. — ^It  is  a  gen- 
eral rule  governing  the  production  of  evidence,  in  both  civil 
and  criminal  issues,  that  every  fact  must  be  proved  by  the  best 
evidence  of  which  the  fact  in  its  nature  is  susceptible,  or,  in 
other  words,  by  primary  evidence;  while,  on  the  other  hand, 
evidence  which  carries  on  its  face  that  other  evidence  remains 
behind,  is  secondary  and  carries  with  it  the  presumption  of 
fraud,  and  is  therefore  not  admissible.  But  this  rule  does  not 
require  all,  nor,  indeed,  the  strongest  proof  of  a  fact.  The 
most  frequent  application  of  this  rule  relates  to  the  substitution 
of  oral  for  written  evidence.  This  is  not  permitted :  (1)  when 
the  law  requires  the  instrument  to  be  in  writing — e.  g.,  records, 
public  documents,  official  examinations,  deeds  of  conveyance, 
promises  to  pay  the  debts  of  another,  and  other  writings  em- 
braced by  section  6661  of  the  Code,  known  as  the  ^statute  of 
parol  agreements";  (2)  when  the  parties  have  put  their  con- 
tract in  writing ;  (3)  when  the  existence  of  a  writing  is  disputed. 
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the  same  beinir  material  either  to  the  issue  between  the  parties, 
or  to  the  credit  of  witnesses — and  not  merely  the  memorandum 
of  some  other  fact — for  the  whole  contents  of  an  instrument 
may  have  a  different  effect  from  the  statement  of  a  part.  And, 
as  a  general  rule,  ^contemporaneous  evidence  is  inadmissible 
to  contradict  or  vary  the  terms  of  a  vaUd  written  instrument." 
If  the  writing  does  not  fall  within  either  of  these  three  classes, 
there  is  no  ground  for  excluding  oral  evidence,  for  such  evi- 
dence is  as  near  the  fact  testified  to  as  the  writing,  as  in  cases 
of  receipts,  letters,  the  record  of  one's  birth  or  dei^th,  and  the 
like.  .       ,     '  ,  • 

Also,  the  rule  requiring  primary  evidence  is  subject  to 
exceptions,  where  general  convenience  or  the  nature  of  the 
facts  to  be  proved  requires — thus :  ( 1 )  A  marriage,  an  agency, 
a  partnership,  the  official  character  of  a  public  officer,  the 
corporate  character  of  a  corporation,  summaries  of  voluminous 
facts  or  documents,  inscriptions  on  fixed  tablets,  mural  monu- 
ments, gravestones,  surveyor's  marks,  and  the  like,  are  ordi- 
narily proved  orally;  (2)  in  case  of  public  records,  registers 
and  entries,  the  law  authorizes  copies  in  lieu  of  originals;  and 
(8)  secondary  evidence  may  be  received  in  cases  where  the 
primary  proof  is  out  of  the  party's  power,  as  when  a  writing 
is  lost,  destroyed,  in  the  hands  of  the  opposite  party,  or  other- 
wise non-producible,  but  such  fact  must  first  have  been  satis- 
factorily shown  to  the  court.    (H's  G.  &  M.,  p.  596.) 

For  Code,  statutes,  resolutions,  journals,  ordinances,  copies 
of  deeds,  or  records  or  papers  in  public  offices,  etc.,  as  evidence, 
see  Code,  §§  6189-6200. 

For  how  lost  or  illegible  records,  etc.,  re-entered  or  re- 
stored, see  Code,  §§  6201-4. 

For  authentication  of  foreign  records,  deeds  or  papers, 
see  Code,  §§  6205-7. 

For  books  on  the  laws  of  other  states,  etc.,  as  evidence, 
see  statutes,  section  6. 

(6)  RvZe  (u  to  hearsay  evidence;  receptions  thereto, — ■' 
Hearsay  evidence,  on  account  of  its  intrinsic  weakness,  its  want 
of  persuasive  power,  and  the  frauds  that  are  practiced  under 
its  cover,  is  generally  not  admissible  in  any  case,  civil  or  crim- 
inal. *       *        '    . 

(a)     What  is  and  what  is  not  hearsay  evidence, — ^Hearsav 
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evidence  is  evidence  whose  value  depends,  not  entirely  upon 
the  credibility  of  the  witness  himself,  but  in  part  upon  the 
veracity  and  competency  of  another  person  whose  statements 
the  witness  repeats.  But  every  repetition  of  the  statements 
of  another  is  not  hearsay,  but  oftentimes  is  original  and  inde- 
pendent evidence,  and  therefore  admissible — e.  g.,  (1)  infor- 
mation— ^true  or  false — on  which  one  has  acted,  when  the 
inquiry  is  whether  he  acted  prudently,  wisely,  or  in  good  faith, 
and  general  reputation,  notoriety,  or  character,  in  cases  where 
the  issue  is  hearsay;  (2)  expressions  of  bodily  or  mental  feel- 
ing, when  the  existence  or  nature  of  such  feelings  is  the  subject 
of  inquiry;  (3)  declarations  accompanying  and  qualifying  an 
act  done,  as  part  of  the  res  gesm  (the  thing  done) — e.  g.,  dec- 
larations contemporaneous  with  the  acts  of  associates,  co-con- 
spirators, partners,  agents,  and  the  like. 

(b)  Exceptions  to  rule  excluding  hearsay  evidence. — 
Most  of  the  cases  in  which  hearsay  evidence  is  admissible  have 
more  frequent  application  in  civil  cases — e.  g.,  (1)  declarations 
of  persons  deceased,  made  ante  litem  motan  (before  the  action 
brought)  touching  ancient  rights,  in  matters  of  public  and 
general  interest ;  (2)  declarations  touching  ancient  possessions, 
contained  in  ancient  document,  purporting  to  constitute  part 
of  the  transaction,  coming  from  the  proper  custody,  and 
vouched  for  by  a  correspondent  possession;  (3)  declarations 
of  near  relatives,  on  questions  of  pedigree,  relationship,  birth, 
marriage  or  death;  (4)  declarations  and  entries  of  a  deceased 
person  against  his  interest  when  made;  and  (5)  the  testimony 
of  witnesses  subsequently  dead  or  absent,  where  the  party 
against  whom  it  is  produced  had  on  a  former  occasion  a  right 
to  cross-examine;  but  these  last  two  exceptions  do  not  obtain 
in  criminal  cases. 

Dying  declarations  are  applicable  to  cases  of  homicide 
only,  and  are  admissible  when  made  by  the  person  injured, 
touching  the  cause  of  his  death,  while  actually  in  extremis  (in 
extremity  or  dying)  and  conscious  that  he  is  so,  under  a  sense 
of  pending  death,  without  any  expectation  or  hope  of  recovery. 
(H's  G.  &  M.,  pp.  598-9.) 

(7)  Ride  as  to  admissions  ofnd  confessions. — An  admis- 
sion, whether  in  the  express  language,  or  implied  from  the 
silence  or  conduct  of  a  person,  is  admissible  in  evidence  against 
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him  M  well  as  those  identified  in  interest  with  him— e.  g.,  a 
co-plaintiff,  co-defendant,  oo-paitner,  co-conspirator,  or  the 
like;  and  if  the  admission,  whether  of  law  or  fact,  express  or 
implied,  true  or  false,  has  been  acted  upon  by  others,  it  is 
concluatve  against  the  party  making  it,  in  all  cases  bdiween 
him  and  the  person  whose  conduct  he  has  thus  influenced. 
But  admissions  made,  to  be  without  prejudice,  or  under  duress, 
or  under  the  faith  of  a  pending  compromise,  are  not  receivable 
in  evidence. 

The  confession  of  an  accused,  if  free  and  voluntary^  is 
very  persuasive,  but  it  must  be  received  with  caution,  and  is 
inadmissible  if  it  appears  to  have  been  extorted  by  the  flattery 
of  hope  or  the  torture  of  fear.  That  it  is  voluntary  is  a  con- 
dition precedent  to  its  admissibility,  which  the  prosecution 
must  show  when  it  is  questioned.  The  whole  of  the  confession 
must  be  proved,  but  the  justice  exercises  his  discretion  as  to  the 
credit  to  be  given  to  it.  If  it  follow  speedily  upon  a  threat, 
or  promise,  or  even  an  exhortation  to  confess  by  one  having 
authority  over  the  accused,  as  a  justice,  constable,  prosecutor, 
or  the  like,  it  is  inadmissible,  as  is  any  subsequent  confession, 
unless  the  prosecution  show  that  the  original  influence  has 
ceased  to  operate.    (H's  G.  A  M.,  p.  599.) 

(8)  Ride  as  to  So-called  circumatanUal  evidence. — Cir- 
cumstantial evidence,  in  its  popular  sense,  is  evidence  of  facts 
not  immediately  connected  with  the  fact  in  controversy,  but 
standing  around  it  more  or  less  remotely  and  tending  to  prove 
it.  More  strictly  speaking,  all  evidence  is  circumstantial  in 
some  degree — the  only  difference  between  direct  and  circum- 
stantial evidence  being  that  the  former  is  more  immediate 
and  has  fewer  links  in  the  chain  of  connection  between 
the  premises  and  the  conclusion;  but  the  term  ^^circumstan- 
tiaP'  has  been  appropriated  in  its  proper  sense,  by  our  high- 
est appellate  court,  to  designate  a  particular  land  of  evi- 
dence, and  so  is  a  fixture  in  our  legal  nomenclature.  Circum- 
stantial evidence  is  therefore  legal  evidence  and  though  it 
must  be  acted  upon  with  the  utmost  caution,  yet  it  is  often- 
times of  the  most  satisfactory  character.  Thus,  in  the  lan- 
guage of  our  supreme  court:  ^'Where  all  the  circumstances 
of  time,  place,  motive,  means,  opportunity,  and  conduct  concur 
in  pointing  out  the  accused  as  the  perpetrator  of  the  crime. 
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it  must  produce  a  moral  if  not  an  absolute  certainty  of  his 
^It."  And  the  strength  of  circumstantial  evidence  is  fur- 
ther  emphasized  by  the  several  convictions  of  capital  offenses 
sustained  on  such  testimony.     (H's  G.  &  M.,  p.  699.) 
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(See  ^^Burks'  Pleading  &  Practice^'  (new  ed.),  same  title.) 

See  Homestead  (md  Other  Exemptione;  Inderwnifymg  Bond; 
Interpleader;  Judgment  Lien;  Sheriff s^  Sergeants^  Con- 
stablesy  etc.;  ^^Unlawful  Detainer,''  under  Justice  of  the 
Peace^  div.  Ill;  ^'Warrants  for  Small  Claims",  under 
Justice  of  the  Peace^  div.  I. 

1.  When  to  issue 

2.  What   levied   on 
8.  How  levied 
4.  Lien  of  execution 
6.  Against   corporations 

6.  On  joint  judgments 

7.  Where  judgment  tor  benefit  of  another  than  plaintiff 

8.  Return   of  officer 

9.  Resale  if  purchaser  falls  to  comply  with  terms 

10.  When  venditioni  exponas  (that  you  expose  to  sale)   may 
issue 

11.  Offlcer  to  pay  surplus  to  debtor 

12.  Officer  not  required  to  go  out  of  county  or  corporation  to 
pay  money 

18.  New  Bzeeutlon  when  recovery  on  indemnifying  bond 

14.  Quashing  executions 

16.  Proceedings  by  Interrogatorlee 

16.  Oamlshment  proceedings 

17.  Enforcement  of  lien  by  suit 

18.  Street  of  change  of  parties  by  death,  etc 

19.  Forms- under  "Execution" 

§  1.  WImii  to  issiMb — By  special  order,  an  execution  (or 
^^ fieri  facias^^  as  it  is  technically  called)  may  issue  during  the 
term  of  the  court  (Code,  §  6500) ;  but  regularly  they  issue 
afterwards,  without  order  or  instruction  (Code,  §  6480)« 
though  the  attorney  may  direct  its  delay  or  on  what  property 
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to  be  leried*  and  control  the  proceedings  thereafter.  Where 
issued  within  a  rear,  others  may  issue  with  10  years,  but  if 
not  issued  within  a  year,  the  judgment  must  be  revived — see 
Judgm^ntn^  section  4. 

Other  or  additional  executions  may  issue^  at  creditor's 
costs  (Code,  %%  M97,  6516). 

§  2.  WInt  levied  on^By  statute  (§§  6485-6487)  it 
may  be  levied  "^as  well  on  the  current  money  and  bank  note< 
%s  on  the  goods  and  chattels^  of  the  debtor*  except  such  as  are 
exempt  (see  Home^Uad  and  Other  Exemptions)^  but  this  does 
not  include  bonds,  notes,  and  other  choseM  (or  thing  or  right) 
in  action,  on  which,  however,  the  execution  is  a  lien  (see  §  4, 
below).  If  the  officer  takes  another's  property,  the  remedy  is, 
(1)  against  the  sheriff,  either  individually  or  on  his  official 
bond;  or  (2)  against  the  creditor  for  the  money  de- 
rived from  the  sale;  or  (3)  against  the  purchaser,  in 
detinue  or  trover  and  conversion;  or  (4)  on  the  indem- 
nifying bond;  or  (5)  b  interpleader;  or  (6)  by  in- 
junction, where  the  property  has  a  special  value  from  affection 
or  sentiment  attached  to  it.  Property  held  under  fraudulent 
loans,  etc.,  (see  Conveyances^  section  18),  or  under  a  condi- 
tional sale  or  reservation  of  title  or  lien,  where  the  writing  is 
not  recorded  (see  Conditional  Sale  or  Reservation  Tide  or 
Lien) ;  or  under  a  fraudulent  or  voluntary  (i.  e.,  without 
consideration)  conveyance, — ^may  be  levied  on;  but  in  the 
latter  case,  unless  the  fraudulent  intent  is  capable  of  clear 
proof,  it  would  be  better  to  file  a  suit  to  set  aside  the  convey- 
ance. But  property  under  a  deed  of  trust  or  mortgage  cannot 
be  taken  and  sold  under  a  deed  of  trust  in  order  to  reach  any 
surplus  that  might  remain  after  satisfying  the  deed  of  trust 
creditor,  for  such  an  interest  is  not  only  equitable  (Code 
§  5157),  but  also  contingent,  and  might  result  in  the  sacrifice  of 
the  property ;  the  remedy  is  in  equity. 

By  a  new  section  (6486),  inserted  by  the  Revisors  of  the 
Code  1919,  the  common  law  has  been  changed  as  follows: 
"Tangible  personal  property  subject  to  a  prior  lien,  or  in 
which  the  execution  debtor  has  only  an  equitable  interest, 
may  nevertheless  be  levied  on  for  the  satis^ction  of  a  fieri 
facias.  If  such  prior  lien  be  due  and  payable,  the  officer  levy- 
ing the  fieri  facias  shall  sell  the  property  free  of  such  lien,  and 
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apply  the  proceeds  first  to  the  payment  of  such  lien,  and  the 
residue,  so  far  as  necessary,  to  the  satisfaction  of  the  jien 
facias.  If  such  prior  lien  be  not  due  and  payable  at  the  time 
of  sale,  such  officer  shall  sell  the  property  levied  on  subject  to 
such  lien." 

As  to  goods  of  a  tenant  ^'on  premises  leased  or  rented," 
see  "Distress  Warrant,"  under  Justice  of  the  Peace^  div.  IV. 

As  to  growing  crops,  see  Sheriffs^  Sergeants^  Constables^ 
etc.y  section  13. 

As  to  what  is  real  estate,  see  Fixtures;  Landlord  and  Ten- 
ant ^  section  5,  (10)  ;  and  Real  Estate^  section  2. 

An  execution  against  one  of  several  co-partners  may  be 
levied  upon  the  partnership  effects;  but  only  his  undivided 
interest  can  be  sold,  the  purchaser  becoming  a  tenant  in  com- 
mon with  the  other  partners,  and  realizing  nothing  until  the 
partnership  debts  are  paid. 

An  unascertained  interest  in  a  deceased  person's  estate 
cannot  be  levied  on  and  sold.     (4  Min.  Inst.,  1011-18.) 

§  3.  How  leviedU-  See  Justice  of  the  Pecu^e^  div.  I.,  sec- 
tion 3,  (14),  (f).  And  by  a  new  section  (6490),  inserted  by 
the  Revisors  of  the  Code  1919:  "An  officer  into  whose  hands 
an  execution  is  placed  to  be  levied,  may,  if  need  be,  break  open 
the  outer  doors  of  a  dwelling-house  in  the  day-time  after  hav- 
ing first  demanded  admittance  of  the  occupant,  in  order  to 
make  a  levy,  and  may  also  levy  on  property  in  the  personal 
possession  of  the  debtor  if  the  same  be  open  to  observation." 

§  4.  Lien  of  ezecalioB. — By  section  6485  of  the  Code, 
an  execution  "shall  bind  what  is  capable  of  being  levied  on 
only  from  the  time  it  is  delivered  to  the  officer  to  be  executed. 
The  lien  of  a  writ  of  fieri  faoias  under  this  section,  on  what  is 
capable  of  being  levied  on  but  is  not  levied  on  under  the  writ 
on  or  before  the  return-day  thereof,  shall  cease  on  that  day; 
provided,  however,  that  property  levied  on,  on  or  before  the 
return-day  may  be  advertised  and  sold  within  a  reasonable 
time  thereafter,  and  the  lien  given  by  this  section  may  also 
be  enforced  aftidr  the  return-day  of  the  writ  by  proceedings 
under  section  6503  and  following  of  this  chapter  (as  to  in- 
terrogatories) if  such  proceedings  be  commenced  before  that 
day."  A  levy  on  or  before  the  return-day  is  necessary  to  com- 
plete this  lien. 
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As  to  lien  on  things  not  capable  of  being  levied  on  (i.  e., 
intangible  property,  in  other  words,  all  other  personal  prop- 
erty that  is  not  visible  or  tangible,  such  as  debts  due  by  bond, 
note,  or  otherwise,  except,  of  course,  such  as  is  exempt  by  law), 
section  6501  says :  ^Every  writ  of  fieri  facias  shall,  in  addition 
to  the  lien  it  has  under  section  6485,  on  what  is  capable  of 
being  levied  on  under  that  section,  be  a  lien,  from  the  time  it 
is  delivered  to  a  sheriff  or  other  officer  to  be  executed,  on  all 
the  personal  estate  of  or  to  which  the  judgment  debtor  is,  or 
may  afterwards  and  on  or  before  the  return-day  of  the  said 
writ  become  possessed  or  entitled,  and  which  from  its  nature, 
is  not  capable  of  being  levied  on  under  the  said  section^  except 
such  as  is  exempt  under  the  provisions  of  chapter  274  (see 
Homestead  and  Other  Exemptions),  and  except  that  as  against 
an  assignee  of  any  such  estate  for  valuable  consideration,  or  a 
person  making  a  payment  to  the  judgment  debtor,  the  lien  by 
virtue  of  this  section  shall  not  affect  him,  unless  he  had  notice 
thereof  at  the  time  of  the  assignment,  or  payment,  as  the  case 
may  be.''    And  by  section  65tt2 :  '^The  lien  acquired  under  the 
preceding  section  shall  cease  whenever  the  right  of  the  judg- 
ment creditor  to  enforce  the  judgment  by  execution,  scir*e 
facias,  or  action  ceases,  or  is  suspended  by  a  forthcoming  bond 
being  given  and  forfeited,  by  supersedeas,  or  by  other  legal 
process/'    Hence,  this  lien  continues  even  after  the  debtor's 
death  (31  Grat.  525,  527). 

To  fix  the  exact  commencement  of  the  lien,  section  6488 
provides:  ^Every  officer  shall  endorse  on  each  writ  of  fieri 
facias  the  year,  month,  day,  and  time  of  day,  he  receives  the 
same.  If  he  fail  to  do  so,  the  judgment  creditor  may,  by 
motion,  recover  against  him  and  his  sureties,  jointly  and 
severally,  in  the  court  in  which  the  judgment  was  rendered, 
a  sum  not  exceeding  fifteen  per  cent,  upon  the  amount  of  the 
execution."  If  several  executions  are  in  his  hands,  they  are 
to  be  satisfied  in  the  order  in  which  they  were  delivered,  and 
if  delivered  at  the  same  time,  they  are  to  be  satisfied  ratably; 
but  preference  is  given  to  creditors  giving  an  indemnifying 
bonds  required  by  the  officer  (Code,  §  6489), 

§  5*  Agminat  cotpoimtiana^ — Same  'as  against  natural 
persons  (Code,  §  6481). 

§  t.  Oki  joint  jadgmeiita. — ^The  executions  are  joint 
(Code,  §  6481). 
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§  ?•  Where  judgment  for  benefit  of  another  then  plam- 
tiflF.— See  Code,  §  6482. 

§  8.  Return  of  officer. — By  section  6491  of  the  G>de: 
^^Upon  a  writ  of  fsri  facias^  the  officer  shall  return  whether 
the  money  therein  mentioned  is  or  cannot  be  made ;  or  if  there 
be  only  part  thereof  which  cannot  be  made,  he  shall  return  the 
amount  of  such  part.  With  every  execution  under  which 
money  is  recovered,  he  shall  return  a  statement  of  the  amount 
received  including  his  fees  and  other  charges,  and  such 
amount,  except  said  fees  and  charges,  he  shall  pay  to  the 
person  entitled.  In  his  return  upon  every  execution,  the  officer 
shall  also  state  whether  or  not  he  made  a  levy  of  the  same, 
the  date  of  such  levy,  and  the  date  when  he  received  such  pay- 
ment or  obtained  such  satisfaction  upon  the  said  execution; 
and  if  there  be  more  than  one  defendant,  from  which  defen« 
dant  he  received  the  same.  Upon  the  return  of  said  writ  ol 
fieri  facias  by  the  officer  to  the  clerk's  office  or  to  the  court  to 
which  it  is  returnable,  it  shall  be  the  the  duty  of  the  clerk 
thereof  to  enter  the  return  of  said  officer  on  the  execution 
book  or  judgment  docket  wherein  said  execution  is  entered, 
as  the  case  may  be,  giving  the  date  thereof."  See  also.  Sheriffs^ 
SergeaffUs^  Constables^  etc.y  section  9. 

If  the  execution  is  not  levied  before  the  return-day,  he  has 
no  authority  afterwards  to  receive  money  in  his  official 
capacity.  But  if  he  levies  on  or  before,  he  may  sell  and  receive 
the  money  within  a  reasonable  time  thereafter — see  section  4, 
above. 

As  to  how  and  when  an  officer  receiving  money  to  make 
return  and  to  pay  the  net  proceeds,  section  6515  of  the  Code 
says:  ^^An  officer  receiving  money  under  this  chapter  shall, 
within  thirty  days  thereafter,  make  return  thereof  to  the  court 
or  the  clerk's  office  of  the  court  in  which  the  judgment  is,  or,  if 
it  was  rendered  by  a  justice,  to  the  circuit  court  of  the  county 
or  to  the  corporation  court  of  the  city,  or  to  the  clerk's  office 
of  either  in  which  such  justice  resides;  and  for  failing  so  to 
do  shall  be  liable  as  if  he  had  acted  under  an  order  of  said 
court.  After  deducting  from  said  money  a  conmiission  of  five 
per  centum  and  his  necessary  expenses  and  costs,  including 
reasonable  fees  to  counsel,  he  shall  pay  the  net  proceeds,  and 
he  and  his  sureties  and  their  representatives  shall  be  liable 
therefor,  in  like  manner  as  if  the  same  had  been  made  under 
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a  writ  of  feri  facias  on  the  judgment,  returnable  at  the  end 
of  said  thirty  days.*^ 

§  t.    RMiJe  if  pwchasor  faOs  to  coa^ly  with  tana 

See  Code,  §  6492. 

§  It.  WlMn  ^Mditioiii  aponaa  (that  yoo  «ipoM  to 
aak)  may  iawia ■  Sec  Code,  §§  6493-4.  This  writ  is  now- 
needed  only  where  more  than  a  '^reasonable  time''  after  the 
return-day  has  elapsed  without  a  sale — see  section  4,  above. 

§11.    Ofioor  to  pay  auplBi  to  debtor^r— See  Code,  §  6495. 

§  12.    Officer  not  reqairad  to  go  oat  of  ooanty  or  corpo- 
rntioii  to  pay  monay^ — See  Code,  §  6496. 

§  11.    Now  azacntkm  vthma  raco^ery  on  imlwiinifyiag 
bondL— See  Code,  §  6498. 

§  14  QjomMng  osocotioiia.^By  section  6499  of  the 
Code:  ''The  motion  to  quash  an  execution  may,  after  reason- 
able notice  to  the  adverse  party,  be  heard  and  decided  by  the* 
justice  who  issued  the  execution,  or  the  circuit  court  of  the 
county  or  the  corporation  court  of  the  city  in  which  sucii 
justice  resides,  and  in  other  cases  by  the  court  whose  clerk 
issued  the  execution,  or  by  the  judge  thereof  in  vacation;  and 
such  court  or  judge,  on  the  application  of  the  plaintiff  in  the 
motion,  may  make  an  order  staying  the  proceedings  on  the 
execution  until  the  motion  be  heard  and  determined,  the  order 
not  to  be  effectual  until  bond  be  given  in  such  penalty  and  with 
such  condition,  and  either  with  or  without  surety,  as  the  court 
or  judge  may  prescribe.  The  clerk  from  whose  office  the  exe- 
cution issued,  or  the  justice  rendering  the  judgment,  as  the 
case  may  be,  shall  take  the  bond  and  make  as  many  copies  of 
the  order  as  may  be  necessary  and  endorse  thereon  that  the 
bond  required  has  been  given;  and  a  copy  shall  be  served  on 
the  plaintiff  in  the  execution  and  on  the  officer  in  whose  hands 
the  execution  is." 

If  an  execution  is  in  any  material  particular  irregular  or 
variant  from  the  judgment  as  to  amount,  parties,  etc.,  it  may 
be  quashed.  Thus,  where  judgment  is  entered  against  sev- 
eral, though  at  different  times,  the  execution  against  some  will 
be  quashed  (18  Grat.  18). 

§  15.  Proceadmga  by  intorrogaloriaa. — See  Code,  §§ 
6508-8. 

§  It.    Gamiahment  procaodinga. — By    section   6509  of 
the  Code:  "On  a  suggestion  by  the  judgment  creditor  that, 
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by  reason  of  the  lien  of  his  writ  of  fieri  facias^  there  is  a  liabil- 
ity on  any  person  other  than  the  judgment  debtor,  a  summons 
may  be  sued  out  of  the  clerk's  office  of  the  court  in  which  the 
judgment  is,  or,  if  rendered  by  a  justice,  may  be  issued  by  a 
justice,  or  sued  out  of  the  clerk's  office  to  which  an  execution 
issued  thereon  has  been  returned  as  provided  in  section  six 
thousand  and  thirty,  against  said  person;  and  a  copy  thereof 
shall  be  served  on  the  judgment  debtor  as  well  as  on  said  per- 
son, or,  if  he  be  a  non-resident,  he  shall  be  proceeded  against 
by  publication,  according  to  the  provisions  of  section  six 
thousand  and  raxty-nine,  unless  the  sunmions  was  sued  out 
from  a  justice,  in  which  case,  there  shall  be  no  order  of  publi- 
cation. The  return-day  of  such  summons,  when  sued  out  from 
the  clerk's  office,  may  be  to  the  next  term  of  the  court  although 
more  than  ninety  days  after  the  date  thereof,  but  if  there  be 
publication  against  a  non-resident  judgment  debtor  who  does 
not  appear  in  the  proceedings,  there  shall  be  no  judgment 
against  a  garnishee  prior  to  the  term  of  the  court  after  the 
completion  of  the  order  of  publication,  and  when  issued  by  a 
justice,  such  summons  may  be  made  returnable  before  any 
justice  of  the  county  or  corporation  in  which  the  same  issued, 
and  shall  be  made  returnable  within  sixty  days  at  some  certain 
place  within  such  county  or  corporation  to  be  named  in  such 
summons,  and  within  the  magisterial  district  wherein  such 
judgment  debtor  resides  at  the  time  of  the  service  of  such 
simunons." 

By  section  6510 :  '^The  person  summoned  shall  be  examined 
on  oath.  If  it  appear  on  such  examination  that  there  is  any 
such  liability  on  him,  the  court  or  justice  may  give  judgment 
against  him  for  any  amount  found  due  the  execution  debtor, 
and  order  him  to  deliver  any  estate  for  which  there  is  such 
liability,  or  pay  the  value  of  such  estate,  to  any  officer  whom 
it  may  designate;  and  the  levy  of  an  execution  on  such  order 
shall  be  valid,  although  levied  by  such  officer." 

By  section  6511 :  ^^If  such  person,  after  being  served  with 
the  summons,  fail  to  appear,  or  if  it  be  suggested  that  he  has 
not  fully  disclosed  his  liability,  the  proceedings  shall  be  ac- 
cording to  sections  sixty-three  hundred  and  ninety-nine  and 
sixty-four  hundred,  mutatis  mutandis^  except  that  when  the 
summons  is  before  a  justice,  he  shall  proceed  without  a  jury." 

By  section  6512:  ^^Any  person,  summoned  under  section 
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sixty-five  hundred  and  nine,  maji  before  the  return-day  of  the 
wimmons,  deliver  and  pay  to  the  officer  serving  it,  what  he  is 
liable  for;  and  the  officer  shall  give  a  receipt  for,  and  make 
return  of,  what  is  so  paid  and  delivered.'^ 

By  section  651S;  ^Unless  such  person  appear  to  be  liable 
for  more  than  is  so  delivered  and  paid,  there  shall  be  no  judg- 
ment against  him  for  costs.  In  other  cases,  judgment  under 
sections  sixty-five  hundred  and  ten  and  sixty-five  hundred  and 
eleven  may  be  for  such  costs,  and  against  such  party,  as  the 
court  may  deem  just.'' 

For  garnishment  in  attachment  proceedings,  see  '^ Attach- 
ments,'' under  JusHce  of  the  Peace^  div.  II.  See  Homestead 
and  Other  Exemptiom. 

§  17.    EBforceoMBt  «f  fisn  ^  snt^-See  Code,  §  6514. 

§  IS.  EJhet  «f  dMH^  or  partMs  hff  death,  ete^If 
there  is  but  one  party,  plaintiff  or  defendant,  and  he  dies  be- 
fore execution  issued,  the  judgment  must  be  revived  before 
execution  can  be  sued  out.  If  there  are  several,  and  one  dies, 
the  judgment  survives  as  to  the  survivors,  and  upon  the  sug- 
gestion of  the  death,  in  the  execution  book,  and  in  the  writ 
of  execution,  execution  may  issue  at  once,  for  or  against  them, 
and  if  the  suggestion  be  false,  the  defendant  may  move  to 
quash  the  execution.  On  the  other  hand,  as  to  the  adminis- 
trator or  executor,  the  judgment  may  be  revived  and  execution 
issued  by  an  action  or  scire  facias  on  the  judgment  or  by  mere 
motion,  without  notice.  If  the  death  occur  after  the  execution 
issued,  it  is  levied  without  regard  to  the  death,  as  if  all  were 
living.     (Code,  §§  6165,  6168,  5762;  4  Min.  Inst.  689.) 

§  If.    Foffnis  uider  ''Eucotioii.''— 


No.  1.    Form  of  an  BIbcution 
(2  Bart  L.  Pr.  p.  795). 

The  Commonwealtli  of  VlrsiaUi» 

To  the  Mrgeant  of  the  city  of (or  sheriff  of  the  county  of 

),  greeting: 

You  are  commanded  that  of  the  goods  and  chattels,  current 
money,  and  hank  notes  of  D.  D.,  late  in  you  baillwl<flc,  you  cause 

to  be  made  the  sum  of dollars,  with  interest  thereon,  to  be 

computed  after  the  rate  of per  centum  per  annum,  from  the 

day  of ,  192 — ,  until  payment,  which  C.  C.  late  in  our 

court  of  the  of  ,  has  recovered  against  him; 
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also  dollars  and  cents,  which  by  the  same  court  were 

adjudged  to  C.  C.  for  his  cost  hy  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  D.  D.  is  conyicted  as  appears  to  us  of  record; 

and  that  you  have  the  same  before  the  Judge  of  our  said court. 

at  the  court-house  *  thereof,  on  the  day  of  next,   to 

render  unto  the  said  C.  C.  of  the  debt,  interest  and  costs  aforesaid, 
and  haye  then  there  this  writ. 

Witness:  J.  N.,  clerk  of  our  said  court,  at  the  court-house  afore. 

said,  the day  of ,  192 — ,  and  in  the  year  of  the 

commonwealth. 

J.  N^  Clerk. 

If  the  judgment  shows  that  it  is  "Upon  an  instrument  waiving 
the  homestead,"  or  "Upon  a  claim  against  which  the  homestead  can- 
not be  demanded,"  the  statement  should  be  endorsed  upon  the  execu- 
tion—Code, 9  6561. 


Na  2.    Notice  or  Lien  on  Pbopebtt  Not  Capable  op  Being  Levied  On 
(Code,  I  6501;  Pollard's  Code  Biennial  1920,  p.  320.) 

To  whom  it  May  Concern:    Take  notice  that  C.  C.  obtained  a 

judgment  in  the court  of ,  on  the day  of , 

192 — ,  against  D.  D.,  for  the  sum  of dollars,  with  lawful  interest 

thereon  from  the day  of ,  192 — ,  until  paid,  and  

dollars  costs;  that  a  writ  of  fieri  facias  issued  on  said  judgment  on 

the day  of ,  192 — ,  returnable  to  said  court  on  the 

day  of  ,   192 — ,   and   was   delivered   unto   the   hands   of   the 

sherifT  of  on   the  day   of  ,   192 — ;    that   such 

writ  of  fieri  fadat  is  a  lien  frcmi  the  time  it  was  d^ivered  into  the 
hands  of  the  officer  to  be  executed  upon  all  personal  estate  of  or  to 
which  the  said  Judgment  debtor  is  now  or  may  afterwards  and  before 
said  return  of  said  writ  become  possessed  or  entitled;  and  all  persons 
who  are  now  or  may  hereafter  become  indebted  to  the  said  Judgment 
debtor  are  hereby  given  notice  of  the  said  writ  of  fieri  facioif  and  the 
fact  that  they  will  be  affected  by  such  notice,  and  held  responsible 
accordingly  for  any  payment  made  to  said  judgment  debtor,  or  any  one 
for  him  after  receipt  of  his  notice. 

Given  under  my  hand  this day  of ,  192 — 

C.  C,  by  A.  T.,  p.  q. 


No.  3.    Notice  or  Motion  to  Qitash  BxBorrnoN 

(Code,  I  6499.) 
To  Mr.  P.  P.: 

Take  notice,  that  on  the day  of ,  192 — ,  at , 

Ya.,  in  county,  I  shall  move  before  J.  T.,  a  Justice  of  said 

county  (or  before  tii>e  circuit  court  of  said  county,  or  before  the 
honorable  R,  7.,  fudge  of  the  circuit  court  for  eaid  county  in  vaco' 
tion),  to  quash  a  certain  execution  issued  by  the  said  Justice  (or  by 
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ih€  clerk  of  the  $Qid  amrt),  on  Ui« day  of ,  192 — ,  in  fmror 

of  P.  P.,  Acainst  the  goods  and  chattels  of  D.  D.,  for  the  sum  of 

doUara.  with  tntereat  thereon  from  the day  of ,  192 — ^  till 

paid;  and  | eoeta,  hecaoae  [here  assign  reasons];  and  for  other 

reasons  then  and  there  to  be  assigned. 

D.  D.,  by  his  attorney. 
Noa.  4—11.  RKnTBHS  or  OimcEa.— [See  Nos.  20  to  26,  nnder  Sheriffs, 
BergeatUa,  C(m9table$,  etc] 


EXECUTORY  LIMITATION,  OR  FUTURE  ESTATE 

9  1.    Definition;  distinguished  from  remainder 

I  2.    Classes  of  executory  limitations,  or  future  estates 

(1)  Springing    limitations 

(2)  Shifting  or  conditional  limitations 

(3)  Future  interests  In  personal  property 
9  3.    Rule  against  perpetuities 

9  4.    Effect  on  limitation,  of  life  tenant's  power  of  disposal 

I  5.    Transfer  of  executory  limitations  and  their  liability  for  debts 

§  !•    Definitioo;     dUringqishful     from     remunder^ — ^An 

^'executory  limitation"  is  the  creation  of  a  future  estate  in 
real  or  personal  property  by  deed  or  will,  other  than  a  re- 
mainder (see  Code,  §§  5147,  5188).  (If  created  under  the 
statute  of  uses  (§  5155)  it  is  often  designated  an  executory  or 
future  use;  if  under  the  statute  of  wills  (§§  5227-8),  it  is 
generally  called  an  executory  devise;  and  if  under  the  statute 
of  future  grants,  (§  5147),  it  is  sometimes  styled  an  executory 
grant;  but  they  aU  are  executory  limitations). 

An  estate  is  never  an  executory  limitation,  if  it  can  take 
effect  as  a  remainder,  vested  or  contingent.  To  a  remainder 
(see  Remainder^  section  1)  a  preceding  estate  is  necessary;  in 
an  executory  limitation,  none  is  needed,  but  the  estate  may 
spring  up  at  any  future  period  not  too  remote  (see  section  3, 
below),  or  may  shift  from  one  to  another;  and  if  there  be  a 
preceding  estate  it  is  not  necessary  that  the  executory  limita- 
tion should  vest  when  such  estate  ends  as  is  required  in  a  re- 
mainder. ^  '  >^   n\  V 

An  executory  limitation  is  by  virtue  of  statutes  authoriz- 
ing transfers  by  deed  or  will  (Code,  §§  5147,  5155,  5227-8),  and 
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statutes  expressly  authorizing  such  conveyances  (Code,  §§ 
147,  5188) ;  while  a  remainder  may  be  created  not  only  by 
statute,  but  also  by  the  common  law,  with  statutory  modifi- 
cation that  it  shall  (when  once  created)  ^4n  no  case  fail  for 
want  of  a  particular  estate  to  support  if'  (§§  5163-4).  There 
are  other  differences.     (1  M's  Real  Prop.,  §§  821-2,  831-7.) 

§  2.  Clastei  of  execatoiy  limitatioi^  or  fntiire  estates. 
— ^There  are  three  classes:  (1)  Sprinffing  Urrdtatians. — ^In  wills 
these  are  called  executory  devises;  in  deeds,  springing  limita- 
tions, or  springing  uses  or  grants,  according  as  they  arise  under 
the  statute  of  uses  (§  5155)  or  of  future  grants  (§  5147).  A 
springing  limitation  or  executory  devise  is  a  deed  or  will  of  a 
future  freehold  (fee  simple  or  life)  estate  without  any  or  a 
sufficient  preceding  estate,  to  arise  or  spring  upon  the  occur- 
rence of  a  future  event;  as,  a  deed  to  A  and  his  heirs,  to  the 
use  of  B  and  his  heirs,  or  a  deed  or  will  to  A  and  his  heirs, 
from  and  after  the  marriage  of  B  with  C,  the  estate  spring- 
ing up  on  B's  marriage ;  or  a  deed  to  A  and  his  heirs,  to  the 
use  of  B  for  21  years,  then  to  the  use  of  the  first  unborn  son 
of  B  and  the  heirs  of  his  body. 

These,  like  in  the  case  of  remainders,  are  either  vested 
or  contingent  with  similar  distinctions  as  to  their  nature  and 
their  being  made  to  "children,"  "heirs,"  or  other  class  of 
persons,  or  as  "alternative"  or  "cross"  limitations,  but  the 
statute  abolishing  the  Kule  in  Shelley's  case  does  not  apply — 
see  Remainder^  sections  2  to  6. 

(2)  Shifting  or  conditional  limitations. — ^A  shifting  or 
conditional  limitation,  is  where  there  is  a  substitution  of  a  free- 
hold (fee  simple  or  life)  estate  vested  in  one  person  by  an 
estate  in  another;  as  a  deed  to  A  and  his  heirs,  to  the  use  of 
B  and  his  heirs,  or  a  will  or  deed  to  A  and  his  heirs,  but  on 
the  marriage  of  B  with  C,  then  to  B  and  his  heirs ;  or  a  deed 
or  will  to  A  and  his  heirs,  and  in  case  A  ^ould  die  under  25 
(or,  in  case  B  should  die  leaving  no  issue  at  his  death,  or  any 
other  condition),  then  to  C  and  his  heirs;  or  a  will  to  A  and 
his  heirs,  but  if  he  die  without  lawful  heirs,  to  B  ( A's  brother, 
nephew,  or  other  blood  relative)  and  his  heirs  (see  section  5151 
at  end  of  section  3,  below,  section  5152  abolishing  the  rule  in 
Shelley's  case  not  applying) .  A  remainder  could  not  be  after 
a  vested  fee  simple,  nor  as  against  a  preceding  estate,  but  it 
had  to  await  its  regular  expiration. 
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As  shifting  limitations  arise  after  the  preceding  estate 
has  prematurely  divested  upon  a  contingency  or  condition 
subsequent,  they  are  always  contingent,  and  therefore  condi- 
tional limitations.  The  preceding  estate  may  be  either  a 
present  estate  in  possession,  a  vested  or  contingent  remainder, 
or  a  vested  or  contingent  executory  limitation,  either  spring- 
ing or  shifting;  as,  a  deed  or  will  to  A  in  fee  (an  estate  vested 
in  possession),  but  if  A  die  under  30,  then  to  B  in  fee;  or 
a  deed  or  will  to  A  for  life,  remainder  after  his  death  to  B 
in  fee  (a  vested  remainder),  but  if  A  die  under  30,  then  to  C 
in  fee,  or  to  A  in  fee  after  the  death  of  B  (a  vested  springing 
limitation),  but  if  A  die  under  30,  then  to  C  in  fee;  or  a  deed 
or  will  to  A's  oldest  son  (unborn)  in  fee  (a  contingent  spring- 
ing limitation),  but  if  he  die  under  30,  to  B  in  fee.  If  the 
conditional  limitation  for  some  cause  fails,  the  previous  dis- 
position may  still  take  effect.  (1  M's  Real  Prop.,  §§  823-9, 
889,  884.) 

(3)  Future  interests  in  personal  property. — ^The  statute 
(§  5147)  says,  ^^Any  estate  may  be  made  to  commence  in 
futuro^^  (in  the  future)  by  deed  or  will;  and  this  includes 
persoiul  property  (and  a  term  for  years  in  land,  wUch  is 
not  real  but  personal  property) ,  in  which  remainders  may  be 
created,  provided  the  things  are  not  necessarily  consumed 
in  the  use,  such  as  provisions,  of  which  the  first  tiJcer  becomes 
the  absolute  owner.  As  to  property  intended  for  use  and 
not  production,  as,  agricultural  implements  and  work  cattle, 
the  first  taker  is  answerable  for  such  only  as  are  in  existence 
at  the  end  of  his  holding ;  as  to  productive  property,  as,  brood 
mares,  sheep,  etc.,  the  first  taker  must  keep  up  in  kind,  except 
as  to  those  destroyed  by  disease  or  accident  without  his  fault ; 
and  money,  whether  given  directly,  or  the  proceeds  of  property 
sold,  the  first  taker  must  account  for  at  the  end  of  his  hold- 
ing. 

Formerly  if  the  first  taker  were  expressly  given  a  life 
estate,  with  full  power  of  disposition,  the  remainder  was  void; 
but  now  the  above  statute  (§  5147)  provides,  if  the  instrument, 
expressly  or  impliedly,  confers  ^^a  power  upon  the  life  tenant 
in  his  lifetime  or  by  will  to  dispose  absolutely  of  said  property, 
the  limitation  in  remainder  over  shall  not  fail  or  be  defeated, 
except  to  the  extent  that  the  life  tenant  shall  have  lawfully 
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exercised  such  power  of  disposal" ;  but  a  deed  of  trust  or  mort- 
gage, unless  there  be  a  sale  thereunder  is  not  such  a  dispo- 
sition.    (1  M's  Real  Property,  §  880.) 

§  3.  Rule  agakiat  perpetnitiat. — ^This  rule  requires  that 
every  contingent  executory  limitation,  of  real  or  personal 
estate,  in  order  to  be  valid,  shall  be  so  limited  that  it  must 
necessarily  vest  in  interest,  if  at  all,  with  a  life  or  lives  in  being, 
and  ten  months  (the  utmost  period  of  gestation,  or  pregnancy, 
when  such  is  actually  the  case — Code,  §§  5151,  5271),  and  21 
years  thereafter  (the  age  when  one  thus  bom  after  the  end  of 
the  lives  in  being  might  first  validly  transfer  the  property). 
If  the  time  is  not  measured  by  lives,  but  by  a  definite  or  in- 
definite number  of  years,  then  it  should  not  be  longer  than  21 
year&  A  life  is  ^in  being,"  though  unborn,  if  he  be  in  the 
mother's  womb  at  the  date  of  the  creation  of  the  interest, 
which  in  case  of  a  will  is  the  date  of  the  testator's  death,  or 
in  case  of  a  deed,  the  date  of  its  delivery. 

The  possibility  that  a  limitation  may  never  vest  matters 
not,  provided  if  it  vests  at  all  it  must  vest  within  the  pre- 
scribed period. 

The  rule  applies  only  to  contingent  interests,  i.  e.,  those 
either  limited  to  persons  not  ascertained  or  not  in  being,  or 
limited  upon  the  occurrence  of  an  uncertain  event.  Hence 
the  rule  does  not  apply,  where  the  limitation  must  take  effect, 
if  at  all,  immediately  upon  the  death  of  life  tenants  in  whom 
the  previous  estate  is  vested  (102  Va.  528). 

Examples  of  limitations  violating  the  rule  against  per- 
petuities: A  deed  or  will  to  first  son  of  A  who  attains 
the  age  of  25  or  21  and  10  months— otherwise  of  21  only — A 
having  no  son  of  that  age  at  the  delivery  of  the  deed  or  at  his 
death. 

Examples  not  violating  the  rule:  A  will  to  such  of  the 
testator's  grandchildren  as  shall  attain  the  age  of  21  (87  Va. 
548).  And  in  case  of  the  phrase  dying  without  heirs,  issue, 
etc.,  by  section  5151  of  the  Code:  ^^Every  limitation  in  any 
deed  or  will  contingent  upon  the  dying  of  any  person  without 
heirs,  or  heirs  of  the  body,  or  issue,  or  issue  of  the  body,  or  . 
children,  or  offspring  or  descendant,  or  other  relative,  shall 
be  construed  a  limitation,  to  take  effect  when  such  person 
shall  die  not  having  such  heir  or  issue,  or  child  or  offspring, 
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or  descendant,  or  other  relative,  as  the  case  may  be,  living  at 
the  time  of  his  death,  or  bom  to  him  within  ten  months  there- 
after, unless  the  intention  of  such  limitation  be  otherwise 
plainly  declared  on  the  face  of  the  deed  or  will  creating  it/^ 

§  4b  Effect  on  fimilalioiiay  of  fife  tenant'a  pomrcr  of  db* 
poaal — Where  there  was  an  absolute  power  of  disposal, 
formerly  the  limitation  over  was  void  for  repugnancy  to  the 
first  estate  and  uncertainty  of  the  property  to  go  to  the  second 
taker.  It  is  otherwise  now  by  statute  (5147)  as  to  ^he  limita- 
tion over  in  remainder,'^  except  so  far  as  the  power,  ex- 
pressly or  impliedly  given,  has  been  lawfully  exercised  by  the 
life  tenant — see  Remainder^  section  9. 

§  S.  Tranafbr  of  osoeotoiy  Bmitatioiia  and  their  liabiKty 
for  dkbfta.—  The  same  as  in  case  of  remainders — see  Remainder, 
sections  7  and  8. 


EXPRESS  COMPANIES 

See  Common  Carrier  and  Corporations 

9    1.    Creation  of  express  companies;  costs 

9    2.    Foreign  express  companies 

9    S.    When  railroad,  steamships,  etc.,  not  liable 

9    4.    lUesal  to  rent  out  tonnage  by  freight  trains — see  Code, 

9  4032 
9    6.    What  express  company  shall  receive  for  transportation 
9    6.    Penalty  for  violation  of  foregoing  sections 
9    7.    TVtxatlon  of  express  companies — see  Taxatifm  and  Tax  BiU 
§    8.    Where  suits  brought  against  express  companies— see  Cor- 

poratUmB^  section  11 
9    9.    On  whom  and  how  process  or  notice  served — see  Corpora- 

fiofM,  section  12 
9  10.    Acknowledgments  of  writings — see  Corporationn,  section  14 
9  11.    General  laws  applicable  to  express  companies 
9  12.    Miscellaneous  laws  as  to  express  companies 

§  !•  Oeation  of  ozpreais  companies  costs. — ^They  are 
chartered  like  other  public  service  corporations  (other  than 
railroads),  such  as  telegraph,  telephone,  canal,  or  turnpike 
company,  etc. — see  Corporations^  section  4;  for  costs,  see  sec- 
tion 5. 
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§  2.  Foreigii  depress  compttnies. — Every  foreign  com- 
pany, association,  person,  or  partnership  obtaining  from  a 
railroad,  steamboat  or  steamship  company  here,  privilege  to 
do  an  express  business  in  this  State,  must  first  execute  a  power 
of  attorney  appointing  the  Secretary  of  the  Conmionwealth 
its  statutory  agent  for  purpose  of  suits  and  service  of  process. 
Such  express  company,  etc.,  must  deposit  bonds  (U.  S.,  State, 
or  certain  city  bonds) ,  worth  at  least  $50,000,  with  the  Treas- 
urer of  the  State,  to  secure  them  against  liability,  and  for 
this  purpose  he  may  sell  the  bonds.     (Code,  §§  4027-80.) 

§  3.  When  raibroed,  atemnahips,  etc^  not  Kablew — ^They 
are  not  liable  where  the  express  company,  etc.,  has  made  the 
above  deposit  of  bonds.     (Code,  §  4031.) 

§  4  Illegal  to  rent  oot  tonnage  by  freight  traina« — See 
Code,  §  4032. 

§  5.  What  ejcpress  company  thaU  receive  for  transpor- 
tation.— They  must  receive  and  deliver  all  articles  and  things 
offered  for  transportation  at  all  landings  and  stations  on  the 
line  or  route  covered  by  their  contract  with  the  transportation 
company,  at  which  the  latter  keeps  an  agent,  and  receives  and 
discharges  freight  and  passengers.  (Code,  §  4033.)  They  are 
common  carriers  (20  Grat.  264). 

§  8»  Penalty  for  violation  of  foregoing  acctiona.^-Fine 
not  under  $100  (Code,  §  4034).  This  penalty  is  not  a  fine  for 
an  offense  against  the  State,  but  a  mere  forfeiture  recoverable 
by  civil  warrant  or  by  action  or  motion  as  mere  fines  are  re- 
covered generally — ^see  Code,  §§  6015,  2543  (as  amended  by 
Acts  1920,  p.  319) ;  88  Va.  296;  90  Va.  297,  778;  10  Va.  L.  J. 
941 ;  Justice  of  the  Peace^  div.  VII,  section  3. 

§  7«  Taxation  of  eaqiresa  conpaniea.^—  See  Taxation  and 
Tax  BiU. 

§  8.  Where  soits  broaght  against  express  companies* — 
See  Corporations^  section  11. 

§  f  •  On  wiiom  and  how  process  or  notice  senred. — See 
Corporations^  section  12. 

§  10.  Acknowledgments  of  writings. —  See  Corpora- 
tions^ section  14. 

§  11.  General  laws  applicable  to  express  companies. — 
The  general  provisions  of  the  Code  as  to  corporations  in  gen- 
eral (§§  3776-3848,  and  Acts  1920,  pp.  489,  494,  565,  amending 


792  EXTOsnoN 

§§  8780,  8846,  8847,  respectively) ;  the  general  provisioiis  of 
the  Code  as  to  public  sernce  corporations  (§§  8881-8903,  and 
Acts  19S0,  pp.  411,  20,  amending  §§  8885,  8897,  respectively)  ; 
and  the  chapter  of  the  Code  as  to  transportation  companies 
generally  (§§  8904-85,  and  Acts  1920,  pp.  234,  618,  20,  amend- 
ing §§  8905,  8918,  8985,  respectively,— apply  to  express  com- 
panies—See Corporations  and  Common  Carrier, 

§  12.    Miacelhiieoaa  hws  as  to  m^pnmm  com|ianWi»  — 
For  miscellaneous  sections  of  the  Code  and  Acts  as  to  express 
companies,  see  §  1220  (penalty  for  allowing  food  to  become 
contaminated  in  transit) ;  §§  3988-4  (lien  for  charges  and  sale 
therefor;  §  4004  (maintenance  of  office  by  railroad) ;  §§  4632, 
4685,  4687,  4654  as  amended  by  Acts  1918,  p.  578,  and  Acts 
1920,  pp.  110,  598  (as  to  delivery  of  intoxicating  liquors)  : 
§§  4682-5,  4638,  as  amended  by  Acts  1918,  p.  578,  and  Acts 
1920,  p.  110  (as  to  transportation  of  intoxicating  liquors)  ;  and 
§  1728  (transportation  of  dead  body). 


EXTORTION 

See  Abduction 

9  1.    Extorting    money,    etc,    by    threats;    how    punished 

Blackmailing 
I  2.    Bttortion  by  offlcera,  how  punished 
I  3.    Fraudulent  issue  of  fee  blUs,  how  punished 
ft  4.    Form  of  "description"  in  warrant  or  Indictment 

§  1.    Extorting  money,  etc,  by  threats;  how  punished. — 

See  Blackmailing. 

§  2.  Extortion  by  officers,  how  ponished^ — ^"If  any  offi- 
cer, for  performing  an  official  duty  for  which  a  fee  or  com- 
pensation is  allowed  or  provided  by  law,  knowingly  demand 
and  receive  a  greater  fee  or  compensation  than  is  so  allowed  or 
provided  he  shall  be  fined  not  exceeding  $50.^'    (Code,  §  4514.) 

§  3.  Frandnknt  issue  of  fee  bills,  how  ponishedi — ^"If 
any  person,  authorized  by  law  to  charge  fees  for  services 
performed  by  him,  and  issue  bills  therefor,  fraudulently  issue 
a  fee  bill  for  a  service  not  performed  by  him,  or  for  more  than 
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he  is  entitled  to,  he  shall  be  fined  not  exceeding  $500;"  and 
shall  forfeit  his  office,  and  be  forever  incapable  of  holding 
office.     (Code,  §§  4515,  4517.) 

§  4b    Form  of  ^descriptum"  in  warrant  or  indictnient.F— 

No.  1.    BzTOBTiNO  Monet  bt  Thbeatening  to  Injure  thb  Chabactbb 

OF  Another 

(Code,   9    4406.) 

DEScRimoN: 

"feloniously  did  threaten  to  injure  the  character  of  the  said  A.  B., 
by  then  and  there  feloniously  threatening  to  accuse  him,  the  said  A.  B., 
of  the  crime  of  adultery  (or  other  offense,  whaterer  it  may  be),  and 
did  then  and  there,  by  means  of  the  said  threat,  feloniously  extort 
money,  to-wit:  the  sum  of  ten  dollars,  from  him,  the  said  A.  B." 


Na   2.    BzTOBiiNG  Monet   THBEATENmo  to  Accuse  Another  of  a 

Crime 

{Idem,) 

Description: 

"feloniously  did  threaten  to  accuse  him,  the  said  A.  B.,  of  haying 
committed  a  crime,  in  this,  that  he,  the  said  A.  B.  [here  insert  descrip- 
tion of  the  crime],  and  did  thereby  feloniously  extort  money,  to-wit: 
the  sum  of  flye  dollars,  from  him,  the  said  A.  B." 


No.  8.    Extorting  Monet  bt  Threatening  to  Injurs  the  Pbopebtt  or 

Another 

{Idem.) 

Description: 

"feloniously  did  threaten  to  injure  a  cretain  storehouse,  the  property 
of  the  said  A.  B.,  by  setting  fire  to  and  burning  the  same,  and  did  then 
and  there,  by  means  of  the  said  threat,  feloniously  extort  money, 
to-wit:  the  sum  of  one  hundred  dollars,  from  him,  the  said  A.  B." 
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§  1.  Pnrpoao  of  AcL — ^The  "dectaration  of  policy"  or 
purpose,  as  stated  by  the  act,  is  to  ^^promote,  foster,  and  en- 
courage the  intelligent  and  orderly  marketing  of  agricultural 
products  through  co-operation,  and  to  eliminate  speculation 
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and  waste,  and  to  make  the  distribution  of  agricultural  prod- 
ucts between  producer  and  consumer  as  direct  as  can  be 
efficiently  done,  and  to  stabilize  the  marketing  of  agricultural 
products."     (Acts  1922,  p.  — ,  §  1.) 

§  2.  Scope  of  AeU — "Agricultural  products"  include 
^'horticultural  (i.  e.,  pertaining  to  gardens  and  orchards), 
viticultural  (pertaining  to  grapes),  forestry,  dairy,  live  stock, 
poultry,  bee,  and  any  other  farm  products." 

*^An  association  may  be  organized  to  engage  in  any   ac> 
tivity  in  connection  with  the  marketing  or  selling  of  the  agri- 
cultural products  of  its  members,  or  with  the  harvesting,  pre- 
serving, drying,  progressing,  canning,  packing,  storing,  hand- 
ling, shipping  or  utilization  thereof,  or  the  manufacturing  or 
marketing  of  the  by-products  thereof;  or  in  connection  with 
the  manufacturing,  selling,  or  supplying  to  its  members  of 
machinery,  equipment,  or  supplies;  or  in  the  financing  of  the 
above  enumerated  activities;  or  in  any  one  or  more  of  the 
activities  specified  herein."     (Id.,  §§  2,  4.) 

§  3.  Classed!  as  non-profit  association. — "Associations 
organized  hereunder  shall  be  deemed  non-profit,  inasmuch  as 
they  are  not  organized  to  make  profits  for  themselves,  as  such, 
or  for  their  members,  as  such,  but  only  for  their  members  as 
producers."     (Id.,  §  2.) 

§  4.  How  association  organised. — ^Any  5  or  more  per- 
sons engaged  in  the  production  of  agricultural  products  may 
form  a  non-profit,  co-operative  association,  with  or  without 
capital  stock,  under  the  provisions  of  this  act.  This  is  done 
by  filing  articles  of  incorporation  setting  forth: 

'^(a)     The  names  of  the  association. 

(b)  The  purposes  for  which  it  is  formed. 

(c)  The  place  where  its  principal  office  in  this  State  is 
located. 

(d)  The  period,  if  any,  limited  for  the  duration  of  the 
association. 

(e)  The  number  of  directors  thereof,  which  must  not 
be  less  than  five  (5),  and  may  be  any  number  in  excess  thereof, 
their  names  and  addresses  and  the  term  of  office  of  such 
directors. 

(f)  If  organized  without  capital  stock,  whether  the 
property  rights  and  interest  of  each  member  shall  be  equal 
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or  unequal;  and  if  unequal,  the  articles  shall  set  forth  the 
general  rule  or  rules  applicable  to  all  members  by  which  the 
property  rights  and  interest,  respectively,  of  each  member 
may  and  shall  be  determined  and  fixed;  and  this  association 
shall  have  the  power  to  admit  new  members  who  shall  be 
entitled  to  share  in  the  property  of  the  association  with  the 
old  members,  in  accordance  with  such  general  rule  or  rules. 
This  provision  of  the  articles  of  incorporation  shall  not  be 
altered,  amended,  or  repealed  except  by  the  written  consent  or 
the  vote  of  two-thirds  of  the  members. 

(g)  If  organized  with  capital  stock,  the  amount  of  such 
stock  and  the  number  of  such  shares  into  which  it  is  divided 
and  the  par  value  thereof.  The  capital  stock  may  be  divided 
into  common  and  preferred  stock.  If  so  divided,  the  articles 
of  incorporation  must  contain  a  statement  of  the  number  of 
shares  of  stock  to  which  preference  is  granted  and  the  nature 
and  extent  of  the  preference  and  privileges  granted  to  each. 

"The  articles  must  be  subscribed  by  the  incorporators  and 
acknowledged  by  them  before  an  officer  authorized  by  the 
law  of  this  State  to  tak^  and  certify  acknowledgment  of 
deeds  and  conveyances;  and  shall  be  filed  in  accordance  with 
the  provisions  of  the  general  corporation  law  of  this  State; 
(see  Corporations^  section  4) ,  and  when  so  filed  the  said  articles 
of  incorporation,  or  certified  copies  thereof,  shall  be  received 
in  all  the  courts  of  this  State,  and  other  places,  as  prima  facie 
evidence  of  the  facts  contained  therein,  and  of  the  due  incor- 
poration of  such  association.  A  certified  copy  of  the  articles 
of  incorporation  and  by-laws,  and  amendments,  shall  also  be 
filed  with  the  director  of  the  division  of  markets,  of  the  State 
department  of  agriculture,  and  the  director  of  extension 
division  of  the  State  agricultural  college."     (Id.,  §§  8,  8.) 

All  other  marketing  concerns,  hereafter  organized,  are 
forbidden  under  penalty,  to  use  "co-operative"  in  their  name, 
unless  they  have  complied  with  this  act.     (Id.,  §  21.) 

§  &  Filiiig  f««t;  amnial  lioense  feet.— "For  filing  articles 
of  incorporation,  an  association  organized  hereunder  with 
capital  stock  shall  pay  stich  fees  as  conform  to  the  general 
law  governing  corporations  (see  Corporations^  section  6,  (8)), 
but  where  organized  without  capital  stock  shall  pay  $10;  and 
for  filing  an  amendment  to  the  articles,  $2.50," 
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^Each  aaBociation  organized  hereunder  shsU  pay  an  an- 
nual license  fee  of  $10  but  shall  be  exempt  from  all  license 
taxea,  or  taxes  upon  capital  stock  or  reserve  funds  held  by  it.'' 
(Id.,  §§  80,  81.) 

§  «.  AmwMhnmiH  to  artidaa  «f  ineorpoffatioB^'The 
articles  of  incorporation  may  be  altered  or  amended  at  any 
regular  meeting  or  any  qiecial  meeting  called  for  that  pur- 
pose. An  amendment  must  be  approved  by  two  thirds  of  the 
directors,  and  then  adopted  by  a  vote  representing  a  majority 
of  all  the  members  of  the  association,  except  as  herein  other- 
wise provided.  Amendments  to  the  articles  of  incorporation, 
when  so  adopted,  shall  be  filed  in  accordance  with  the  pro- 
visions of  the  general  corporation  law  of  tUs  State."     (Id., 

§  7.  By«lawa« — ^"Each  association  incorporated  under 
this  act,  must,  mthin  60  days  after  its  incorporation,  adopt 
for  its  government  and  management  a  code  of  by-laws,  not 
inconsistent  with  the  powers  granted  by  this  act.  A  majority 
vote  of  the  members  or  stockholders,  or  their  written  assent, 
is  necessary  to  adopt  such  by-laws.  Each  association  under 
its  by-laws  may  also  provide  for  any  or  all  of  the  following 
matters :  t 

(a)  The  time,  place,  and  manner  of  calling  and  con- 
ducting its  meetings. 

(b)  The  number  of  stockholders  or  members  constituting 
a  quorum. 

(c)  The  right  of  members  or  stockholders  to  vote  by 
proxy  or  by  mail,  or  by  both,  and  the  conditions,  manner,  form, 
and  effects  of  such  votes. 

(d)  The  number  of  directors  constituting  a  quorum. 

(e)  The  qualifications,  compensations,  and  duties  and 
terms  of  office  of  directors  and  officers;  time  of  their  election, 
and  the  mode  and  manner  of  giving  notice  thereof. 

(f )  Penalties  for  violations  of  the  by-laws. 

(g)  The  amount  of  entrance,  organization,  and  member- 
ship fees,  if  any ;  the  manner  and  method  of  collection  of  the 
same,  and  the  purposes  for  which  they  may  be  used. 

(h)  The  amount  which  each  member  or  stockholder  shall 
be  required  to  pay  annually  or  from  time  to  time,  if  at  all, 
to  carry  on  the  business  of  the  association,  the  charge,  if  any, 
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to  be  paid  by  each  member  or  stockholder  for  services  rendered 
by  the  association  to  him,  and  the  time  of  payment  and  the 
manner  of  collection;  and  the  marketing  contract  between  the 
association  and  its  members  or  stockholders  which  every  mem- 
ber or  stockholder  may  be  required  to  sign. 

(i)  The  number  and  qualifications  of  members  or  stock- 
holders of  the  association  and  the  conditions  precedent  to 
membership  or  ownership  of  common  stock;  the  method,  time, 
and  manner  of  permitting  members  to  withdraw  or  the  hold- 
ers of  common  stock  to  transfer  their  stock;  the  manner  of 
assignment  and  transfer  of  the  interest  of  members  and  of 
the  shares  of  common  stock;  the  conditionsr  upon  which,  and 
time  when  membership  of  any  member  shall  cease;  the  auto- 
matic suspension  of  the  rights  of  a  member  when  he  ceases 
to  be  eligible  to  membership  in  the  association,  and  mode, 
manner,  and  effect  of  the  expulsion  of  a  member;  manner  of 
determining  the  value  of  a  member's  interest  and  provision 
for  its  purchase  by  the  association  upon  the  death  or  with- 
drawal of  a  member  or  stockholder,  or  upon  the  expulsion 
of  a  member  or  forfeiture  of  his  membership,  or  at  the  option 
of  the  association,  by  conclusive  appraisal  by  the  board  of 
directors.  In  case  of  the  withdrawal  or  expulsion  of  a  mem- 
ber the  board  of  directors  shall  equitably  and  conclusively 
appraise  his  property  interest  in  the  association,  and  shall  fix 
the  amount  thereof  in  money,  which  shall  be  paid  to  him 
within  one  year  after  such  expulsion  or  withdrawal.''    (Id., 

§10.) 

§  8.  Members^ — "(a)  Under  the  terms  and  conditions 
prescribed  in  its  by-laws,  an  association  may  admit  as  mem- 
bers, or  issue  common  stock,  only  to  persons  engaged  in  the 
production  of  the  agricultural  products  to  be  handled  by  or 
through  the  association,  including  the  lessees  and  tenants  of 
land  used  for  the  production  of  such  products  and  any  lessors 
and  landlords  who  receive  as  rent  part  of  the  crop  raised  on 
the  leased  premises. 

(b)  If  a  member  of  a  non-stock  association  be  other 
than  a  natural  person,  such  member  may  be  represented  by 
any  individual,  associate,  officer,  or  member  thereof,  duly  au- 
thorized in  writing. 

(c)  One  association  organized  hereunder  may  become  a 
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ber  or  stockholder  of  uiy  other  associatioD  or  mssociAtions. 
nized  hereunder."     (Id.,  g  7.) 

I  t.  Powvr*. — "Each  association  incorporated  under 
let  shall  have  the  following  powers: 

(a)  To  engage  in  any  activity  in  connection  -with  the 
:eting,  selling,  hairesting,  preserving,  drying,  proceeeinjr. 
ing,  packing,  storing,  handling,  or  utilization  of  any 
ultural  products  produced  or  delivered  to  it  by  its  mem- 

:  or  the  manufacturing  or  marketing  of  the  by-products 
of;  or  in  connection  with  the  purchase,  hiring,  or  use  by 
lembers  of  supplies,  machinery,  or  equipment;  or  in  tbe 
cing  of  any  such  activities;  or  in  any  one  or  more  of  the 
ities  specifled  in  tiiis  section.  No  association,  however, 
handle  the  agricultural  products  of  any  non-member. 

(b)  To  borrow  money  and  to  make  advances  to  members. 

(c)  To  act  as  the  agent  or  representative  of  any  member 
embers  in  any  of  the  above  mentioned  activities. 

(d)  To  purchase  or  otherwise  acquire,  and  to  hold,  own, 
exercise  all  rights  or  ownership  in,  and  to  sell,  transfer, 
edge  shares  of  the  capital  stock  or  bonds  of  any  corpora- 
or  association  engaged  in  any  related  activity  or  in  tbe 
ling  or  marketing  of  iny  of  tbe  products  handled  by  the 
iation.  i  "-t^  ^ 

(e)  To  establish  reserves  and  to  invest  the  funds  thereof 
nds  or  such  other  property  as  may  be  provided  in  the  by- 

(f)  To  buy,  hold,  and  exercise  all  privileges  of  owner- 
over  such  real  or  personal  property  as  may  be  necessary 
nvenient  for  the  conducting  and  operation  of  any  of  the 
less  of  the  association,  or  incidental  thereto. 

(g)  To  do  each  and  everything  necessary,  suitable,  or 
er  for  the  accomplishment  of  any  one  of  the  purposes  or 
ittainment  of  any  one  or  more  of  the  objects  herein 
lerated;  or  conducive  to  or  expedient  for  the  interest  or 
it  of  the  association;  and  to  contract  accordingly,  and 
Idition,  to  exercise  and  possess  all  powers,  righte,  and 
leges  necessary  or  incidental  to  the  purposes  for  which 
ssociatlon  is  organized  or  to  the  activities  in  which  it  is 
ied;  and  in  addition,  any  other  rights,  powers,  and  privi- 

granted  by  the  laws  of  this  State  to  ordinary  corpora- 
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tions,  except  such  as  are  inconsistent  with  the  express  pro- 
visions  of  this  act;  and  to  do  any  such  thing  anywhere."  (Id, 

§  6.)  ^ 

§  10.  Marketing  contract. — **{b,)  The  association  and 
its  members  may  make  and  execute  marketing  contracts,  re- 
quiring the  members  to  sell,  for  any  period  of  time,  not  over 
ten  years,  all  or  any  specified  part  of  their  agricultural  prod- 
ucts or  specified  commodities  exclusively  to  or  through  the 
association  or  any  facilities  to  be  created  by  the  asso- 
ciation. The  contract  may  provide  that  the  association 
may  sell  or  resell  the  products  delivered  by  its  members,  with 
or  without  taking  title  thereto,  and  pay  over  to  its  members 
the  resale  price,  after  deducting  all  necessary  selling,  over- 
head, and  other  costs  and  expenses,  including  interest  or 
dividends  on  preferred  stock,  not  exceeding  eight  per  centum 
per  annum,  and  reserves  for  retiring  the  stock,  if  any;  and 
other  proper  reserves;  and  interest  or  dividends  not  exceed- 
ing eight  per  centimi  per  annum  upon  common  stock. 

(b)  The  by-laws  and  the  marketing  contract  may  fix, 
as  liquidated  damages,  specific  sums  to  be  paid  by  the  mem- 
ber or  stockholder  to  the  association  upon  the  breach  by  him 
of  any  provision  of  the  marketing  contract  regarding  the  sale 
or  delivery  or  withholding  of  products ;  and  may  further  pro- 
vide that  the  member  will  pay  all  costs,  premium  for  bonds, 
expenses  and  fees  in  case  any  action  is  brought  upon  the  con- 
tract by  the  association;  and  any  such  provision  shall  be 
valid  and  enforceable  in  the  courts  of  this  State."     (Id.  §  17.) 

For  a  person  knowingly  to  induce  any  member  or  stock- 
holder to  break  his  marketing  contract,  makes  him  liable  to 
the  association  for  the  damages  sustained  by  the  breach,  or 
maliciously  and  knowingly  to  spread  false  reports  about  the 
finances  or  management  of  the  association,  makes  him  liable 
not  only  for  the  actual  damage  thereby  sustained,  but  also  for 
a  penalty  of  $500  for  each  such  act.     (Id.,  §  25.) 

§  11.  Application  of  general  corporation  laws. — ^"The 
provisions  of  the  general  corporation  laws  of  this  State,  and 
all  powers  and  rights  thereunder  (see  Corporations^  section  8), 
shall  apply  to  the  associations  organized  hereunder,  except 
where  such  provisions  are  in  conflict  with  or  inconsistent  with 
the  express  provisions  of  this  act.''     (Id.,  §  28.) 
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§  12.  Extant  of  Mdbility  of  memben^'Except  for 
debts  lawfully  contracted  between  him  and  the  association,  no 
member  shall  be  liable  for  the  debts  of  the  association  to  an 
amount  exceeding  the  sum  remaining  unpaid  on  his  member- 
ship fee  or  his  subscription  to  the  capital  stock,  including  any 
unpaid  balance  on  any  promissory  notes  given  in  payment 
thereof.^'    (Id.,  §  14  (c).) 

§  13.  Aaaociatioiis  to  which  this  act  shall  not  mpfif^^ 
This  act  does  not  apply  to  any  existing  corporation,  assoda- 
tion  or  organization  of  farmers,  heretofore  organized  or  any 
exchange  now  in  existence,  unless  it  adopts  the  provisions  of 
this  act     (Id.,  §  82.) 

§  14  Other  promiona  of  the  met, — For  definitions  of 
terms  used  in  the  act,  see  §  2;  general  and  special  meetings, 
§11;  directors,  §  12;  election  of  officers,  §  13;  stock,  member- 
ship certificates,  voting,  limitation  on  transfer  of  ownership, 
§  14;  removal  of  officer  or  director,  §  15;  referendum,  §  16; 
purchasing  business  of  other  associations,  payment,  and  stock 
issued,  §  18 ;  annual  reports,  §  19 ;  conflicting  laws  not  to  apply, 
§  20;  inter^  in  other  corporations  or  associations,  §  22;  con- 
tracts and  agreements  with  other  associations,  §  23;  associa- 
tions heretofore  organized  may  adopt  the  provisions  of  this 
act,  §  24;  associations  are  not  in  restraint  of  trade,  §  26;  if 
any  section  of  act  unconstitutional,  others  not  affected  thereby, 
§  27;  associations  in  other  states  authorized  to  do  business  in 
this  State,  §  29. 


FEES  OF  OFFICERS  AND  WITNESSES 
See  Justice  of  the  Peace^  div.  X  (as  to  ^Costs  before  a  Justice'') 

8  1.    Secretary  of  Commonwealth  and  Clerk  of  House  of  Delegates 
S    2.    Surveyor 

S    8.    Notaries 

S    i.    Justices  of  the  peace 

9  6.    Commissioner  in  chancery 

9    6.    Clerks  of  circuit,  appellate,  and  other  courts 
9    7.    Clerks  of  circait,  appellate  and  other  courts  in  chancery 
cases 
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S  8.  Clerks  of  Supreme  Court  of  Appeals;  to  whom  eoet  of  print- 
ing record  is  charged;  when  case  dismissed  if  cost  of  print- 
ing not  paid;  amount  taxed  for  printing  to  be  paid  into 
treasury— see  Code,  |  3486 

S    9.    For  what  senrioe  clerks  not  to  charge 

S  10.    Who  pays  clerk's  fees;  fee  bills,  etc. 

I  11.    Sheriffs,  sergeants,  constables,  oriers,  and  coroners 

S  12.    Commonwealth's  attorney 

9  13.    Jailor 

S  14.    Witnesses 

S  15.    Commission  to  consider  compensation  of  officers 

§  1.    Secretary  ef  Commonweelth  and  Gkrk  ef  Heuse 
ef  Delegmtee: 

For  a  testimonial $1  5() 

For  a  copy  of  any  paper,  if  on  one  sheet 1  00 

And  for  each  sheet  after  the  first 75 

For  issuing  a  commission  to  a  commissioner  in  another 
State 5  00 

For  issuing  a  commission  to  each  notary  and  inspector 
appointed  by  the  Governor 3  00 

For  making  a  requisition  for  a  fugitive  from  justice 
demanded  of  another  State 2  00 

For  issuing  a  warrant  for  the  arrest  of  a  fugitive 
demanded  by  the  executive  authority  of  another  State    2  00 

And  for  filing  in  his  office  any  paper  required  by  law  to 
be  filed,  the  same  fee  as  is  allowed  by  law  for  record- 
ing similar  papers ;  but  no  fee  shall  be  charged  for  fil- 
ing a  notice  of  candidacy  or  other  paper  required  by 
law  of  a  candidate  for  any  office.  All  such  fees  shall 
be  collected  by  the  Secretary  of  the  Commonwealth, 
and  shall  be  paid  by  him  into  the  treasury  of  the 
State. 

The  Clerk  of  the  House  of  Delegates,  for  a  copy  of  an 
Act  of  Assembly,  if  on  one  sheet 1  00 

And  for  each  sheet  after  the  first 75 

(Code  1887,  §  3478.) 

§  2.    Sunreyer: 

(1)  For  all  survejring  actually  done,  for  the  first  one 
hundred  poles,  or  any  less  distance,  long  meas- 
ure, per  pole  0  01 
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After  the  finjt  one  hundred  poles,  long  measure, 

per  pole  $  0  00% 

2)  For  calculating  the  quantity  of  less  than    six 

courses  or  lines 50 

8)  When   land   is  divided,   for   calculating    each 

division  of  less  than  six  courses 50 

4)  For  every  course  or  line  more  than  six 03 

5)  For  making  a  plat  of  six  courses,  or  less 50 

6)  For  every  course  more  than  six   03 

7)  For  recording  a  plat  and  certificate,  if  not  more 
than  six  courses 50 

8)  For  every  course  above  six 03 

9)  For  a  copy  of  a  plat  and  certificate,  where  there 

are  not  more  than  six  courses 50 

(10)  For  every  course  above  six 03 

(11)  For  making  an  entry 50 

(12)  For  a  copy  of  an  entry  15 

(13)  For  every  search,  where  no  copy  is  required 10 

(14)  For  giving  a  receipt  for  a  warrant  or  any  other 
paper    15 

(15)  For  traveling  to  the  place  of  surveying  and  re- 
turning, per  mile 05 

If  surveying  be  done  at  different  places,  on  the  same 
tour,  the  mileage  shall  be  apportioned  among  the  different 
surveys  according  to  their  distance  from  the  residence  of  the 
surveyor  or  deputy  and  each  other,  so  that  the  surveyor  shall 
not  receive  more  than  five  cents  a  mile  for  going  and  return- 
ing for  any  one  trip.     (Code,  §  3479.) 

§  3.    NolaiMS. — See  Notary  Public. 

§  4  Juatioe  of  the  peace. — See  Justice  of  the  PeacCj 
div.  X. 

§  5.  Commiaaioner  in  Chancery. — By  section  3482  of 
the  Code :  "For  services  which  might  be  performed  by  notaries, 
the  like  fees  for  like  services;  for  any  other  service  such  fees 
as  the  court  by  which  the  commissioner  is  appointed  may  from 
time  to  time  prescribe  not  exceeding  one  dollar  where  less 
than  an  hour  is  employed,  and  if  more  than  an  hour  be  em- 
ployed not  exceeding  the  rate  of  one  dollar  for  each  hour. 

"A  commissioner  returning  a  report  shall  annex  thereto 
an  affidavit,  that  he  was  diligently  employed  not  less  than— 
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hours  in  performing  the  services  for  which  the  fees  stated 
at  the  foot  thereof  are  charged.  Until  such  affidavit  is  made, 
no  bill  shall  be  made  out  for  said  fees.  A  commissioner  shall 
not  be  compelled  to  make  out  or  return  a  report  until  his 
fees  therefor  be  paid,  or  security  given  him  to  pay  so  much 
as  may  be  adjudged  right  by  the  court  to  which  the  report 
is  to  be  returned,  or,  by  the  judge  thereof  in  vacation,  unless 
the  court  or  judge  see  cause  to  order  it  to  be  made  out 
and  returned  without  such  payment  or  security,  and  shall  so 
order" ;  and  by  section  3483  he  is  required  to  state  at  the  foot 
of  a  report  returned  by  him,  "the  fees  therefor,  to  whom 
charged,  and  if  paid,  by  whom." 

§  6.    Clerks  of  drcait,  appellate  and  other  courts. — By 
section  3484  of  the  Code,  as  amended  by  Acts  1920,  p.  800: 

"  ( 1 )  Where  a  writing  is  admitted  to  record  imder  chap- 
ters 132,  210,  and  211  of  the  Code  of  1919,  for 
everything  relating  to  it,  except  the  recording  in 
the  proper  book,  to- wit:  for  receiving  proof  of 
acknowledgments,  entering  orders,  endorsing 
clerk's  certificate,  and  where  required,  embracing 
it  in  list  for  commissioners  of  the  revenue $0  50 

(2)  For  recording  a  plat  of  not  more  than  six  courses 

or  lines,  or  for  a  copy  thereof 60 

(3)  For  each  other  distinct  line  or  course  above  six. .        05 

(4)  For  recording  in  the  proper  book  such  writing, 
and  all  matter  therewith  (except  plats),  or  for 
recording  anything  not  otherwise  provided  for, 

for  every  twenty  words  03 

(5)  In  lieu  of  the  said  allowance  of  three  cents  for 
every  twenty  words,  the  clerk  may  for  recording 
in  the  proper  book  elect  to  charge  the  following 
specific  fees,  to- wit : 

Where  the  writing  is  a  deed  of  trust,  mort- 
gage, or  is  a  conveyance  of  real  or  personal  estate    1  00 

For  recording  a  will  a  specific  fee  of 60 

Or  in  lieu  thereof,  for  every  twenty  words. .        03 

(6)  For  swearing  witnesses  and  entering  in  the  order 
book,  or  minute  book,  each  order  in  relation  to  the 
proof  of  a  will  which  is  admitted  to  record  with- 
out contest,  and  copying  such  orders  on  the  will. .        75 
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(7)  If  there  be  an  order  oommitting  decedent's  estate 
to  an  offioMT,  for  entering  and  copying  such  order 

and  the  orders  of  appraisement $  0  50 

(8)  If  any  personal  representative  qualify,  for  swear- 
ing him  and  his  surety,  making  out  bond,  enter- 
ing and  copying  on  the  will  the  order  granting 
probate  or  administration,  making  one  copy  of 
such  order  for  representative,  entering  and  copy- 
ing orders  of  appraisement,  and  including  case  in 

said  list  2  00 

(9)  For  entering  and  copying  an  order  granting  a 
license  and  issuing  same  to  sell  soft  drinks,  or  any 
other  license,  other  than  a  marriage  license,  or 
hunter's  license,  and  administering  an  oath  where 
necessary   75 

(10)  For  issuing  a  marriage  license  1  00 

(11)  For  making  out  an  injunction  bond,  administer- 
ing all  necessary  oaths,  writing  proper  affidavits, 
making  out  release  of  errors,  copying  the  same, 
and  endorsing  on  the  summons  that  such  bond 

and  release  are  filed 1  50 

(12)  For  making  out  any  other  bond,  administering  all 
necessary  oaths,  and  writing  proper  affidavits 75 

(18)  For  issuing  a  writ  in  the  nature  of  an  ad  quod 

damnum 50 

(14)  On  receiving  a  copy  of  a  caveat^  for  entering  such 
copy    25 

(15)  For  issuing  a  summons  to  answer  a  bill,  or  in  any 
conmion  law  action 40 

(15^)  For  issuing  each  summons  for  witnesses 25 

(16)  For  each  copy  of  any  process  which  goes  out  of 
the  office  (with  such  process)  to  be  used  in  serving 
it,  one-half  of  the  fee  for  issuing  such  process. 

For  noting  in  the  process  book  any  decree, 
order,  or  process  (except  a  summons  for  a  wit- 
ness) and  taking  a  receipt  therefor 25 

(17)  For  postage  paid  by  the  clerk  on  a  decree,  order, 
or  process,  and  putting  in  or  taking  out  of  post- 
office  same,  double  the  amount  of  such  postage; 
for  entering  in  any  suit,  or  in  a  motion  for  judg- 
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ment  for  money,  all  the  attorneys  for  each  party, 
or  the  appearance  in  proper  person  of  a  party 

having  no  attorney  who  so  appears $  0  10 

(18)  For  endorsing  and  filing  each  petition,  declara- 
tion, bill,  answer  or  other  written  pleading,  each 
bill  of  exceptions,  demurrer  to  evidence,  special 
verdict  or  case  agreed,  or  of  a  motion  for  judg- 
ment, for  money,  each  set  depositions,  and  each 
report  of  a  commissioner,  and  for  entering  each 
plea,  replication  or  other  pleading,  which  is  not 

written  20 

19)  For  endorsing  and  filing  an  affidavit,  written  in- 
terrogatories, an  answer,  or  the  exceptions  to  a 
commissioner's  report 15 

[20)  If  papers  be  filed  on  the  side  of  the  plaintiff,  for 
which  no  particular  fee  is  allowed,  a  fee  (not  for 
each,  but  for  the  whole)  of 25 

[21)  So  also  if  the  papers  be  filed  on  the  side  of  the 
defendants,  for  which  no  particular  fee  is  allowed, 

a  fee  (not  for  each,  but  for  the  whole)  of 25 

[22)  For  issuing  an  attachment,  with  a  copy  of  the  rule 
or  order  for  the  same  (if  sent  out  therewith),  and 
recording  the  returns  thereof  where  proper  to  do  so        50 

[23)  For  issuing  a  scire  facias  and  recording  the  return 
thereof,  or  for  issuing  a  commission  to  examine 
witnesses  administering  oath  when  necessary  as 

the  foundation  thereof,  and  writing  affidavit 50 

24)  For  all  the  rules  entered  in  any  case  on  the  same 
side,  at  any  rules,  where  anything  is  done  on  such 
side,  at  said  rules,  besides  entering  or  filing  a 
pleading  or  continuing  the  case  50 

25)  Where  no  proceedings  are  had  in  a  case  during  any 
rules  except  to  continue  it,  the  fees  shall  be  at  the 
rate  of  twenty-five  cents  for  every  quarter  of  a 
year  the  case  is  so  continued,  and  no  more 25 

26)  Where  a  jury  is  impanelled,  if  witnesses  be  ex- 
amined by  the  court,  for  swearing  such  jury  and 
witnesses    75 

'27)  Where  no  jury  is  impanelled,  if  witnesses  be  ex- 
amined by  the  court,  for  swearing  such  witnesses 


I 

I 


806  TEES  or  orricEBs  and  witxessbs 

for  either  part $  0  25 

(28)  Where  a  witness  claims  for  his  attendance,  for 
administering  an  oath  to  him  and  entering  and 
certifying  such  attendance 30 

(29)  For  administering  an  oath  not  before  provided 
for,  and  writing  a  certificate  thereof,  where  the 

case  requires  one 25 

(30)  For  all  judgments,  decrees,  orders  and  proceedings 
(except  entries  of  pleading  and  matters  otherwise 
provided  for),  which  are  entered  on  the  same  day, 
for  the  same  persons,  at  the  election  of  the  clerk, 
three  cents  for  every  twenty  words  (actually  writ- 
ten on  the  minute  or  order  book,  or  upon  the  rule 
book,  when  final  judgments  are  entered  therein) 

or  a  specific  fee  of 50 

(31)  For  docketing  under  chapter  two  hundred  and 
seventy-one  a  judgment,  decree,  bond  or  recogni- 
zance             50 

(32)  For  entering  satisfaction  of  any  judgment 25 

(33)  For  taxing  costs  in  any  case  on  one  side 25 

(34)  And  if  the  case  has  been  pending  more  than  a  year, 
then  for  every  additional  year 10 

(35)  When  an  execution  is  returned  by  an  officer,  in  a 
case  wherein  there  is  no  appeal  from  the  justices' 
judgment,  for  filing  the  papers 10 

(36)  And  if  the  clerk  issue  execution  in  the  case,  for 
such  execution,  including  the  record  of  the  return 
of  said  execution  (if  it  be  returned  before  another 
issue)    50 

(37)  For  making  out  transcript  of  the  record  and  pro- 
ceedings in  any  case,  in  due  form,  so  that  the  same 
may  be  used  in  an  appellate  court,  for  every 
twenty  words 03 

(38)  And  for  making  out,  in  any  other  manner  than 
copying,  any  paper  to  go  out  of  the  office,  which  is 
not  otherwise  provided  for,  the  same,  or  in  lieu 
thereof,  if  the  clerk  elect,  a  specific  fee  of 25 

(39)  For  any  copy  to  go  out  of  the  office  if  it  be  not 
otherwise  provided  for,  for  every  twenty  words, 
three  cents,  or  in  lieu  thereof,  if  the  clerk  elect,  a 
specific  fee 25 
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(40)  For  annexing  the  seal  of  the  court  to  any  paper, 
writing  the  certificate  of  the  clerk  accompanying 
it,  and  writing  certificate  of  the  judge,  if  the  clerk 

be  requested  so  to  do $  0  50 

(41)  For  making  statement,  calculating  interest,  receiv- 
ing payment  of  taxes  on  any  tract  of  land  re- 
turned delinquent  for  first  three  years  50 

And  for  each  additional  year   10 

(42)  For  each  tract  of  land  entered  in  the  delinquent 

land  book,  to  be  paid  out  of  the  State  treasury. .        10 

(43)  For  any  other  writ  not  hereinbefore  provided  for        50 

(44)  For  making  out  the  bond  upon  issuing  any  such 
writ,  administering  necessary  oaths,  and  writing 
proper  afiidavits    75 

(45)  Upon  any  such  writ,  for  endorsing  same  and  filing 
ther  petition  therefor  or  when  the  writ  is  returned, 

for  filing  it,  with  the  return  thereon 20 

(46)  For  filing  the  record  upon  an  appeal  or  on  such 

writ     20 

(47)  When  the  clerk  of  the  court  of  appeals  issues 
process  on  an  appeal,  writ  of  error,  or  supersedeas, 
for  making  out  the  bond,  administering  necessary 
oaths,  writing  proper  affidavits,  and  endorsing  on 
the  process  a  certificate  of  the  execution  of  the 
bond,  and  of  the  names  of  the  sureties  therein  ....     1  00 

(48)  For  docketing  any  case,  a  fee  of 25 

(49)  Or,  if  the  clerk  elect,  in  lieu  thereof  three  cents 
for  every  twenty  words  entered  on  the  rule  book 
when  it  is  first  docketed,  this  fee  for  docketing 
to  be  charged  but  once,  except  that  when  any  case, 
either  at  law  or  in  equity  is  on  the  court  docket, 
if  at  any  term  it  be  left  undecided,  without  an 
order  of  continuance,  there  shall  be  a  fee  for  put- 
ting it  on  the  docket  at  the  next  term  of 25 

(50)  After  a  decision  by  the  Circuit,  C!orporation,  or 
Hustings  Court  or  Court  of  Appeals,  as  an  ap- 
pellate court,  for  issuing  an  execution,  making 
entry  thereof  in  the  execution  book,  and  recortjing 

the  return  76 

(51)  Unless  the  decision  be  by  the  court  of  appeals  in 
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a  case  wherein  the  first  judgment  or  decree  was 
in  a  circuit  or  citv  court,  in  which  case  the  fee 

shall  be * $  1  00 

(62)  For  taxing  the  damages  to  which  a  party  may  be 
entitled  by  reason  of  an  injunction,  appeal,  writ 
of  error,  or  supersedeas 50 

(53)  For  reporting  marriage  licenses  under  section  fifty 
hundred  and  ninety-six,  to  be  paid  out  of  the  State 
treasury,  for  each  marriage  reported 10 

(54)  For  reporting  divorce  under  act  approved  March 
fifteenth,  nineteen  hundred  and  eighteen,  to  be 
paid  out  of  the  State  treasury,  for  each  divorce 
reported     25 

(55)  For  services  required  of  the  cleric  under  sections 
2471  and  2489  (as  to  copies  of  reports  to  Auditor, 
Supervisors,  and  Council,  under  delinquent  land 
law)  of  the  Code,  the  cleric  shall  be  entitled  for 
each  name  on  each  copy  of  the  reports  required  to 
be  made  by  said  sections,  to  be  paid  out  of  the 
State  treasury  upon  certification  of  the  court 05 

§  7.    Clerka  dF  ctrcvitt  appellato  and  otiier  coorls  in 


(1)  For  issuing  an  attachment  or  a  summons,  with  an 
endorsement  of  an  order  of  attachment  or  in- 
junction    $0  50 

(2)  For  process  for  which  no  higher  fee  is  allowed. .        25 

(3)  When  more  than  three  exhibits  are  returned  with 

a  commissioner's  report  (but  not  annexed  there- 
to), for  endorsing  and  filing  such  exhibits  a  fee,  not 
for  each,  but  for  all  filed  with  the  same  report  of        25 

(4)  If  papers  be  filed  on  the  side  of  the  plaintiff  or 
defendant,  for  which  no  fee  is  before  provided,  a 
fee,  not  for  each,  but  for  the  whole  of  such  papers, 

on  either  side,  of    25 

(5)  And  if  papers  be  filed  on  the  side  of  defendants,  for 
which  no  fee  is  before  provided,  a  fee,  not  for  each 

but  for  the  whole  of  such  papers,  of 25 

(6)  For  entering  in  the  rule  book  the  return  of  all  pro- 
cess returnable  to  the  same  rule  day,  a  fee  not  for 
each  defendant  named  therein  nor  for  every  such 
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process,   but    for   the   whole  of   the   defendants 

named  in  all  such  process,  of  $  0  35 

(7)  For  all  the  rules  entered  in. any  case  on  the  same 
side  at  the  rules  for  one  month,  when  anything  is 
done  on  such  side  at  said  rules  besides  entering  or 

filing  a  pleading  or  continuing  the  case 50 

(8)  For  any  execution,  the  entry  of  the  case  in  the 
execution  book  and  the  record  of  the  return,  unless 

a  higher  fee  be  allowed  therefor 50 

(Code,  §  3485.) 

§  8.  Clerka  of  Sapreme  Court  of  Appeob;  to  vrfaom  coat 
of  printiiig  record  is  diarged;  when  case  famiated  if  coat  of 
printing  not  paid;  amoont  taxed  for  printing  to  be  paid  into 
treaamyit — See  Code,  §  3486. 

§  f.  For  wliat  senice  derica  not  to  diarge« — ''No  clerk 
shall  charge  for  taking  bond  from,  administering  oath  to,  or 
making  or  copying  orders  as  to  the  appointment  or  qualifi- 
cation of  any  justice,  sheriff,  sergeant,  treasurer,  coroner, 
commissioner  of  the  revenue,  superintendent  of  the  poor,  sur- 
veyor, or  of  a  deputy  or  assistant  of  any  of  them,  or  of  any 
escheator,  supervisor,  constable,  militia  officer,  or  overseer 
of  the  poor,  or  of  a  guardian,  where  his  bond  is  in  a  penalty 
not  exceeding  one  thousand  dollars,  or  for  making  or  copying 
orders  as  to  binding  out  poor  children,  or  as  to  county  allow- 
ances, or  grand  juries,  and  administering  the  necessary  oaths.^' 
(Code,  §  3491.) 

§  10.  Who  pajra  derk'a  feea;  fee  biDa,  ^kc—See  Sheriffs, 
Sergeamta,  Constables,  etc.,  section  22.  For  each  felony  case 
tried,  to  be  charged  only  once,  $2.50,  out  of  the  treasury 
(Code,  §3506). 

§  11*  Slieriffa,  aergeanta,  conatablea,  criera,  and  cor- 
ooera. — See  Sheriffs,  Sergecmts,  Constables,  etc.,  section  22, 
and  div.  X.  of  Justice  of  the  Peace. 

§  12.  Commonweakh'a  attorney.— See  Code,  §  3504-5,  aa 
amended  by  Acts  1922;  and  Acts  1922,  p — .  No  fees  are  al- 
lowed unless  he  or  his  assistant  appears  and  prosecutes  the 
case — ^Acts  1922,  p— . 

§  13.    Jailor.r-See  Jailor. 

§  14    Witneaaea.  — See  div.  X.,  under  Justice  of  the  Peace. 

§  15.    Commiaaion  to  conaider  cotnpentation  off 
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See  Code.  §  3516,  and  Acts  1918,  pp.  220,  630,  and  Acts  1920, 
pp.  393.  S-27. 


FENCES 

I  1.  Landowners  required  to  fence  asainst  animals 

I  1.  Wbat  Is   a   lawfol   fence 

I  3.  How  dlTislon  fences  bnfU  or  repaired 

S  4.  When  railroads  to  inclose  their  roadbed 

I  5.  Trespasses  by  animals 

S  6.  Offenses  as  to   fences 


§  !•    LandowiMra  ie<|yinwl  to  fenoe  againat  aninMila, — 

At  common  law,  a  landowner  had  to  fence  in  his  cattle  and 
domestic  animals,  and  not  to  fence  out  other's.  But  by 
statute  (§  3541),  the  common  law  is  modified  so  as  to  make 
a  landowner  fence  in  his  lands  against  the  ^^horses,  mules,  cat- 
tle, hogs,  sheep,  or  goats''  of  another,  and  makes  the  owner 
of  such  animals  liable  only  where  the  other  has  enclosed  his 
lands  with  a  'lawful  fence."  See  Animals^  Fowls^  etc.,  §  9, 
(2).  Neither  was  a  railroad  required  to  fence  at  common  law, 
but  is  by  statute — see  Railroads  and  RaSroad  Compames^  sec- 
tions 2  and  3. 

§  r  What  is  a  bwfnl  fence.— A  "Uwful  fence"  must 
be  5  feet  high,  including  mound  or  ditch,  and  built  of  boards 
or  barbed  wire  as  directed  in  the  statute  (§  3538) ;  or  it  may 
in  some  cases  be  declared  by  the  court  to  be  a  stream  of 
water  or  a  canal  {%%  3553-4) ;  or  be  declared  by  the  board  of 
supervisors  to  be  the  imaginary  '^boundary  line  of  each  lot 
or  tract  of  land  or  any  stream"  (§  3547,  as  amended  by  Acts 
1922) ;  OF  be  declared  by  a  special  statute  to  be  certain  water 
courses  or  county  boundary  or  boundary  lines  of  certain  low 
grounds  on  James  River  (§§  3539,  3562) ;  and  the  new  Code 
continues  in  force  all  local  acts  as  to  making  or  repairing 
division  fences  in  any  county  or  part  thereof  (§  3562).  Special 
laws  as  to  fences,  etc.,  are  now  prohibited.     ( Va.  Con^.,  §  63.) 

§  Z.  DhriaiiMi  fences;  by  ivliom  to  be  boik  and  ntfin- 
tained;  prooeedinffa  for  the  erection  and  repair  tiiereof. — 

By  Act  1922,  p.  — :  "Adjoining  landowners  shall  build 
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and  maintain,  at  their  joint  and  equal  expense,  division  fences 
between  their  lands,  unless  one  of  them  shall  choose  to  let  his 
land  lie  open  as  hereinafter  provided  for,  or  unless  they  shall 
otherwise  agree  between  themselves. 

"Proceedings  for  the  erection  and  repair  of  such  fences 
shall  be  as  follows : 

"(a)  Wherein  no  division  fence  has  been  built,  either  one 
of  the  adjoining  owners  may  give  notice  in  writing  of  his 
desire  and  intention  to  build  such  fence,  to  the  owner  of  the 
adjoining  land,  or  to  his  agent,  and  require  him  to  come  for- 
ward and  build  his  half  thereof.  The  owner  so  notified  may, 
within  10  days  after  receiving  such  notice,  give  notice  in 
writing  to  the  person  so  desiring  to  build  such  fence,  or  to 
his  agent,  of  his  intention  to  let  his  land  lie  open,  in  which 
event,  and  if  the  one  giving  the  original  notice  shall  buUd 
such  division  fence  and  the  one  who  has  so  chosen  to  let  his 
land  lie  open,  or  his  successors  in  title,  shall  afterwards  en- 
close it,  he,  or  they,  as  the  case  may  be,  shall  be  liable  to 
one-half  of  the  value  of  such  fence  at  the  time  such  land 
shall  be  so  enclosed,  and  such  fence  shall  thereafter  be  deemed 
the  one  who  built  such  fence,  or  to  his  successors  in  title,  for 
a  division  fence  between  such  lands. 

'^If,  however,  the  person  so  notified  shall  fail  to  give 
notice  of  his  intention  to  let  his  land  lie  open,  as  hereinabove 
provided,  and  shall  fail  to  come  forward  within  30  days  after 
being  so  notified,  and  build  his  half  of  such  fence,  he  shall  be 
liable  to  the  person  who  builds  the  same  for  one-half  of  the 
expense  thereof,  and  such  fence  shall  thereafter  be  deemed 
a  division  fence  between  such  lands. 

^'(b)  When  any  fence  which  has  been  built  an(!  used  by 
adjoining  land  owners  as  a  division  fence,  or  any  fence 
which  has  been  built  by  one,  and  the  other  afterwards  re- 
quired to  pay  half  of  the  value,  or  expense  thereof,  under 
the  provisions  hereinbefore  contained,  and  which  has  thereby 
become  a  division  fence  between  such  lands,  shall  become 
out  of  repair  to  the  extent  that  it  is  no  longer  a  lawful  fence, 
either  one  of  such  adjoining  landowners  may  give  written 
notice  to  the  other,  or  to  his  agent,  of  his  desire  and  intention 
to  repair  such  fence,  and  require  him  to  come  forward  and 
repair  his  half  thereof,  and  if  he  shall  fail  to  do  so  within 
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thirty  days  after  being  so  notified,  the  one  giving  sach  notice 
may  then  repair  the  entire  fence  so  as  to  make  it  a  lawful 
fence,  and  the  other  shall  be  liable  to  him  for  one-half  of  the 
expense  thereof. 

^(c)  Any  sum  which  may  be  due  and  payable  by  one  ad- 
joining land  owner  to  another  in  pursuance  of  any  of  the 
provisions  hereof,  may  be  recovered  by  motion,  action  or  war- 
rant, according  to  the  amount. 

(d)  No  agreem«it  made  between  adjoining  landowne*? 
with  respect  to  the  construction  or  maintenance  of  the  division 
fence  between  their  lands,  diall  be  binding  on  their  successors 
in  title,  unless  it  be  in  writing  and  specificaUy  so  state,  and  be 
recorded  in  the  current  deed  book  in  the  cleik's  office  of  the 
county  in  which  the  land  is  situate,  and  properly  indexed  as 
deeds  are  required  by  law  to  be  indexed. 

(e)  Any  notice  herein  provided  to  be  given,  shall  be 
givoi  to  the  owner  of  the  land,  if  he  reside  in  the  county  in 
which  the  land  lies;  otherwise,  it  may  be  given  to  such  per- 
son as,  under  the  laws  of  Virginia,  would  be  his  agent;  or  to 
any  person  occupjring  such  land  as  tenant  of  the  owner,  who 
shall,  for  the  purposes  of  this  act,  be  deemed  the  agent  of 
such  owner'^;  and  repealing  the  former  law  as  found  in  sections 
3556-61  of  the  Code. 

§  4  WImb  nulroads  to  iiidoee  dieir  rqadbed— See 
Railroads  and  RaHroad  Companies^  sections  2,  etc. 

§  5.  Treepaitai  by  animala*— See  Amrfuils^  Fowls^  etc.^ 
section  9,  (2). 

§  t.  Offenaea  aa  to  feooea^— Maliciously  setting  "fire 
to  any  woods,  fence,  grass,  straw,  or  other  thing  capable  of 
spreading  fire  on  lands,''  is  punishable  by  penitentiary  one  to 
three  years,  or  tine  of  $5  to  $500  and  jail  one  to  12  months. 
(Code,  §  4434.) 

Malicious  injury  to  fences  or  cattle-stops  along  the  line 
of  railroads,  is  punishable  by  jail  not  under  15  days,  or  fine 
not  under  $10,  or  both.     (Code,  §  4476.) 

Unlawful  injuring  or  taking  any  fence  or  other  properly, 
is  punishable  by  a  fine  of  $5  to  $500.     (Code,  §  4479.) 

Malicious  injury  to  fences  in  capitol  or  any  public  square 
or  grounds,  is  fineable  not  over  $300.     (Code,  §  4483.) 

If  one  pulls  down  and  leaves  down  a  fence,  or  opens  and 
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leavefi  open  a  gate,  without  the  owner's  permission,  or  if  a 
stranger  opens  and  leaves  open  a  gate  at  a  public  or  private 
railroad  crossing,  he  is  fineable  $6  to  $20.  (Code,  §  4481,  as 
amended  by  Acts  1918,  p.  140.) 

Maliciously  injuring  or  taking  any  fence,  etc.,  in  a  ceme- 
tery or  burial  grounds,  is  fineable  not  over  $100,  or  jailable 
not  over  6  months.     (Code,  §  4553.) 


FERRIES 


§  1«  P^ialty  for  inattentioa  or  for  not  giTing  passage 
in  reasonable  time^ — "If  at  any  ferry  or  bridge  there  be  a 
failure  to  give  any  person  passage  over  the  same  in  a  reason- 
able time,  or  a  failure  to  give  adequate  attention  to  the  oper- 
ation of  any  ferry,  the  proprietor  of  such  ferry  or  bridge  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  fined 
not  less  than  $2.60  nor  more  than  $5.00.'^  (Code,  §  2072, 
as  amended  by  Acts  1922.) 

§  2.  Code  chapter  as  to  ferries.— See  Code,  §§  2040- 
66,  and  Acts  1920,  p.  859,  amending  §  2052. 


FIDUCIARIES  (GENERALLY) 

See  Administrator  and  Exectitors;  Agents  and  Agency;  Com- 
mittee; Guardian  and  Ward;  Trusts  and  Trustees 

§  7.  Definitioiu— The  term  "fiduciary"  applies  to  all  per- 
sons who  occupy  a  position  of  peculiar  confidence  towards 
others,  such  as  an  administrator  or  executor,  committee  of  a 
lunatijc,  guardian,  trustee,  agent,  etc. 

§  2.  Statatory  proiTisioiis. — For  a  chapter  as  to  "Fidu- 
ciaries Generally",  see  Code,  §S  5401-40,  and  Acts  1920,  pp. 
841,  595,  amending  §  5412,  p.  556,  amending  §  5431  (see  nlso 
§  2595) ;  and  Acts  1922,  amending  §  5428. 
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FINDING  PHOPKRTY 


I  1.    LUbUltjr  and  ri^to  of  finder    as   against   the  owner 

I  S.    BMrmy  cntUe,  drift  property,    and    wrecks 

I  S.    Rlsht  of  finder  of  lost,  mislaid,  or  hidden  prcq^rty 


§  1.    LidbOity  sad  ri«lits  of  finder  mm  ajpnmst  the 

— A  finder  Ukinfr  possession,  ns,  of  a  horse,  is  bound  to  tike 
pro|)er  care  of  him«  as,  to  feed  and  crater  hixo.  He  must  also 
make  reasonable  effort  to  find  the  oirner,  and  is  liable  if  he 
deliver  it  to  the  wrong  person  as  oirner.  The  finder,  on  the 
other  hand,  is  entitled  to  his  necessary  expenses,  and  any 
reward  offered:  but  he  has  no  lien  for  the  expenses,  and  so 
cannot  hold  the  property  therefor,  but  otherwise  as  to  a  faed 
reward.  As  to  estray  cattle  and  drift  property,  see  next  sec- 
tion.    (4  Am.  Law  A  Proc.,  p.  87.) 

§  2.    Astray  cattle,  and  drift  iwuiicaty  and  wreaus—By 
statute  (gg  3564-72),  in  case  of  an  estray,  found  on  ones  land. 
or  a  boat  or  vessel  adrift,  the  finder  may  take  possession,  and 
inform  a  justice  who  issues  his  warrant  ta  three  freeholders  to 
make  appraisement,  which  is  recorded  and  posted  at  the  court- 
house by  the  clerk  for  two  terms;  and    inhere  the  value  is 
under  $5,  or  if  over  and  the  notice  is  also  published  3  times  m 
a  newspaper,  if  the  owner  does  not  appear,  the  property  be- 
longs to  the  finder;  but  the  owner  may  afterwards  recover 
the  appraisement  value,  less  all  costs  and  fees.     The  finder  is 
not  liable  for  death  or  injury,  without  his  fault.     As  to  drift 
property  on  another's  land  (other  than  a  boat  or  vessel)  the 
finder,  as  against  third  person,  is  treated  as  the  owner;  t/ie 
owner  himself,  on  paying  for  proper  care,  labor,  or  expense, 
and  injury  by  removal,  may  remove  the  property;  but  if  he 
does  not  remove  it  within  3  months,  the  finder  mtty  sell  or 
keep  the  property  and  must  pay  to  the  owner  any  balance, 
after  all  expenses  are  paid,  which  balance,  the  owner  in*y 
recover.    As  to  wrecks,  see  Code,  §§  3596-3612. 

§  S.  Right  of  finder  of  loat,  mialaid,  or  hidden  VTopertf. 
— The  fortunate  finder  of  lost  property,  i.  e.,  property  found 
where  it  was  not  meant  to  be  put  by  the  owner,  as,  whe^ 
accidentally  dropped, — ^has  title  to  it  as  against  all  the  world, 
save  the  rightful  owner,  and  this  is  true  even  though  he  ^e 
an  employee,  but  not  true  where  the  finder  is  a  trespasser. 
But  if  only  mislaid,  i.  e.,  placed  by  the  owner  where  they  are 
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discovered  and  never  claimed  by  him,  as,  a  pocketbook  left 

on  the  table  in  a  barber  shop, — the  possessor  of  the  premises 

where  mislaid  has  a  better  right  than  some  other  person  who 

happens  to  see  it  first;  but  otherwise,  if  the  property  was 

"^  accidentally  dropped,  as,  the  pocketbook  on  the  floor  of  the 

r'iiirip  barber  shop.     (Graves'  Notes.)     As  to  hidden  treasure,  i.  e., 

money  or  other  valuables,  not  casually  lost,  but  hidden  in  the 

earth  or  elsewhere,  the  owner  being  unknown,  "is  supposed". 

-  ^  says  Prof.  Minor,  "to  belong  to  the  Conmionwealth."     (3  Min. 

-•  ":  Inst.  39.)     Such  property  would  perhaps  be  held  as  belonging 

. '  yj  to  the  owner  of  the  premises,  as  "mislaid"  property,  unless,  in- 

.  -:.:  deed,  it  be  considered  as  embraced  by  the  words  "any  property 

.-,.  derelict,  or  having  no  rightful  owner",  which  section  518  of 

the  Code  says  may  be  recovered  for  the  Commonwealth.    But 

does  not  a  found  treasure,  as  in  the  case  of  a  pot  of  gold  and 

^jg  silver  recently  found  near  Salem,  Va.,  have  a  rightful  owner 

the  moment  it  is  found  ?    Before  that  time  there  is  no  property 

'  to  sue  for. 
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FINES 

8  1.  Recovery  of  fines  before  a  Justice 

8  2.  Recovery  of  fines  in  court 

8  3.  Relief  from  fines 

8  4.  How  and  when  person  in  Jail  until  fine  is  pai4  released 

§  1.  Recovery  of  fines  before  a  jastioed-— See  Justice  of 
ths  Peace^  divisions  I.,  V.,  VI.,  and  VII. 

§  2.  Recovery  ojf  fines  in  court — See  Code,  §§  2543, 
etc.,  and  Acts  1920,  pp.  319,  67,  amending  §§  2543,  2551,  re- 
spectively. 

§  3.  Relief  from  fines. — The  Governor  may,  upon  proper 
procedure,  remit  fines  and  penalties,  except  in  cases  of  con- 
tempt of  court,  fines  for  non-performance  of  or  disobedience 
to  some  court  order,  judgment,  or  decree,  fines  imposed  by 
the  State  Corporation  Commission  or  by  the  House  of  Dele- 
gates; and  upon  the  death  of  an  offender,  the  Governor  may 
remit  the  fine  upon  the  certificate  of  the  judge  that  to  enforce 
it  against  the  estate  would  impose  hard^ip  upon  the  widow 
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and  children.    And  the  procedure  is  prescribed    by   statute. 
(Code,  8§  2568-74.) 

A  court  may  during  the  same  term  remit,  eitlier  wholly 
or  partly,  a  fine  for  contempt,  but  not  at  any  other  fine.  (Code, 
§  2657.) 

S  4    Hmt  and  wImb  person  m  jail  nta  fine  is  |Msd  re- 
leasad^ — By  section  4953  of  the  Code:    ''If  a  person  is  con- 
fined in  jail  by  order  of  any  court  or  justice  until   his  fine 
and  costs,  or  costs  where  there  is  no  fine    are  paid,  or  under 
capiai  pro  fne,  such  confinement  shall  not  exceed    ten   days 
when  the  fine  and  costs,  or  costs  where  there  is  no   fine,  are 
less  than  $5,  when  less  than  $10  it  shall  not  exceed  twenty  days, 
when  less  than  $25  it  shall  not  exceed  one  month,  \^hen  less 
than  $50  it  shall  not  exceed  two  months,  and  in  no  case  shall 
the  confinement  exceed  three  months.    The  jailer  upon  com- 
mitment shall  note  the  amount  of  fine  and  costs,  or    costs 
where  there  is  no  fine,  and  the  date  of  commitment,  and  shall, 
without  further  order  or  direction,  release  the  defendant  from 
jail  promptly  upon  the  expiration  of  the  limitation  above  pre- 
scribed, and  said  defendant  shall  not  thereafter  be  imprisoned 
for  failure  to  pay  the  fine  and  costs,  or  costs,  in  that  case  ;  but 
nothing  herein  or  in  the  preceding  section  shall  prevent  the 
issue  of  a  writ  of  fieri  facias  after  such  release  from  jail." 

By  section  4952:  *^When  a  person  is  confined  in  jail  by 
order  of  any  court  or  justice  until  he  pay  a  fine  and  the 
costs  of  prosecution,  or  the  costs  where  there  is  no  fine,  or 
under  capias  pro  fine,  on  application  to  the  circuit  court  of 
the  county  or  corporation  court  of  the  city  where  confined,  or 
to  the  judge  thereof  in  vacation,  such  court,  or  judge  in  vaca- 
tion, as  the  case  may  be,  if  to  such  court  or  judge  it  shall 
appear  proper,  may  order  the  person  to  be  released  from 
imprisonment  without  the  payment  of  the  fine  and  costs,  or 
costs  where  there  is  no  fine,  and  he  shall  not  thereafter  be 
imprisoned  for  failure  to  pay  the  fine  and  costs  or  costs  in 
that  case;  but  the  attorney  for  the  Commonwealth  of  said 
county  or  city  shall  have  five  days'  notice  of  such  application.'^ 

If  a  person  is  in  jail  as  above,  the  sheriff,  or  sergeant,  with 
the  assent  in  writing  of  the  prisoner,  may  hire  him  out  (not 
over  6  months)  to  one  who  will  agree  to  pay  the  whole  fine 
and  costs   (Code,  §  4950) . 
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A  person  sentenced  for  a  term  and  afterwards  until  he 
pays  a  fine  and  costs,  continues  in  jail  until  the  same  are  paid, 
or  he  is  released  under  one  or  the  other  of  the  above  sections. 
(Code,  §  4949.) 


FISHING  AND  FISHERIES 

See  Oysters  and  Other  SheU-  Fish 

S  1.  Commission  of  Fisheries 

S  2.  DeiMirtment  of  Game  and  Inland  Fisheries 

S  3.  Fishing  generaUy 

8  4.  In  Potomac  riy^r 

8  5.  Local  statutes 

I  6.  Procedure  for  enforcing  forfeitures,  under  fish,  oyster,  and 
game  laws 

§  1.  Conoiiiiaaioii  of  FisliariM. — See  Code,  §§  3146-65, 
and  Acts  1922,  amending  §  3160,  and  Acts  1918,  p.  437  (as  to 
the  Commission's  granting  relief  to  renters  of  oyster  planting 
grounds,  on  account  of  ^'green  gill"  in  the  oysters) . 

§  2.  Department  of  Game  and  Inland  FUheriea* — See 
Code,  §§  8806-18. 

§  S.  Fitlung  gonendly^See  Code,  §§  3166-3218;  and 
Acts  1918,  pp.  451,  357,  464, 408,  amending  §§  3168,  3172,  3192, 
8211,  respectively;  and  Acts  1920,  pp.  573, 408, 406,  420,  amend- 
ing §§  8172,  3187-8,  3194,  3210,  respectively;  and  Acts  1922 
amending  §§  3173,  3181,  3184,  3187,  3202,  3205-6,  3209.  See, 
also,  Acts  1918,  p.  564  (for  the  encouragement  of  the  produc- 
tion of  food  fish) ;  Acts  1918,  p.  446  (as  to  licensing  persons 
to  breed  game  fic^;  Acts  1922,  p. —  (as  to  licensing  the  taking 
or  catching  scallops  with  scraps);  and  Acts  1922,  p. — 
(limiting  the  number  of  game  fish  that  may  be  taken  in  one 
day). 

§  i.    In  Potomac  rnror.— See  Code,  §§  3299-3305. 

§  S.  Local  atatatea^ — Section  3218  of  the  Code  continues 
in  force  the  following  local  acts  (date  indicated)  for  the  pro- 
tection of  fish,  and  Acts  1918  and  1920  have  added  others: 
In  Nottoway  river  in  Southampton,  Sussex,  Dinwiddle,  Bruns- 
wick and  Greensville  counties  (1906) ;  in  the  Shenandoah  river 
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and  itotribatari€8  (1906);  in   the  Meherrm  river  (1916);  is  | 

Clinch  river  in  Scott  county      (Acts   1918^  p.  278);  in  inj  ' 
stream  in  Scott  coonty  (Acts  1918j  p.  537) ;  in  Jmms  rim 

oppodte  Lynchburg  (Acts  1918,  p.  266;  in  ponds  (bas5),tl  ' 

lowed  (Acts  1920,  p.  633).  The  C^ode    (see  §  6567)  repeals odIt  \ 

Acts  of  a  general  nature.    See  88  Vm.  205.     Also  title£teW«.  I 

kwa^See  Code.  §§  3366-77. 


FIXTURES 

1.    DefUUUoii  of  a  flztare 

S.    Criteria  Cor  determlnlna  permanency    of   annexation 
S.    Trade  fiztoree 
4.    Aarteolture  flztnres 
ft.    Ifanare  as  a  flztare 
t.    Domestic  and  ornamental  fixtures 

7.    Interest  of  annexor  in  tlie  land  as  airectlnsr  tbe  permanencr 
of  tbe  annexation 

(1)  Where  annexor  Is  fee  simple  owner  of  Uie  land 

(2)  Wliere  annexor  Is  tenant  for  years  ar  at  will 

(3)  Where  annexor  Is  t^iant  for  life 

§  1.    DefinilioB  of  a  fiztmre.— A  fixture  is  personal  prop- 
erty 80  annexed  to  land  or  a  building  or  other  structune  bs 
to  be  easily  detached  without  injuring  the  same,  snd  which  is 
not  necessary  to  the  enjoyment  or  completeness  thereof.  Some- 
times  it  is  used  in  the  opposite  sense,  of  personai  property 
annexed  permanently  by  its  owner  or  with  his  consent,  when 
it  becomes  a  part  of  the  land.    The  former  might  he  called 
personal  fixtures^  which  may  be  removed,  and  the  latter  real 
fixtures,  which  cannot  be.     (1  M's  Beal  Prop.,  §  25.) 

§  2.  Critaria  for  detcrminnig  pemiaiwncy  of  annexatmi. 
— Intention  is  the  main  thing,  which  may  be  shown :  (1)  B/^^^ 
express  agreement  of  the  parties;  (2)  by  the  character  of  the 
annexation,  as  where  the  chattel  is  so  attached  that  it  cani?^ 
be  detached  without  seriously  tearing  or  injuring  the  other 
property,  as,  a  house  with  foundations  in  the  land  (not  merelj 
resting  thereon  by  its  own  weight  or  blocks),  or  a  staircase,  1 

marble  mantels  mortised  into  the  walls,  wainscoating  fastened  \ 
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by  nails  (but  not  by  screws,  etc) ;  (3)  by  the  peculiar  adap- 
tation of  the  fixture  for  use  with  the  realty  and  usually  ac- 
companies the  realty  or  is  indispensable  to  its  proper  and 
complete  enjoyment,  as,  machine^,  engines,  boilers,  etc.,  in 
mill?  and  factories,  'window  diutS;,  dSr«,  keys,  mill-stones, 
and  the  like,  though  capable  of  being  detached  without  break- 
ing or  tearing  the  building,  or  actually  detached  for  a  tem- 
porary purpose,  as  to  be  painted,  etc. ;  (4)  by  the  nature  and 
purpose  of  the  fixture,  as  for  trade,  agriculture,  domestic,  or 
ornamental  purpose,  permanent  annexation  being  most  strong- 
ly presumed  in  the  case  of  domestic  or  ornamental  fixtures,  and 
least  strongly,  in  case  of  trade  or  agriculture  fixtures;  and 
(5)  by  the  interest  in  the  land  of  the  party  making  the  an- 
nexation, according  as  it  is  more  or  less  permanent,  the  prob- 
ability of  an  intention  to  annex  permanently  being  in  pro- 
portion to  the  permanency  of  that  interest.  (1  M's  Real  Prop., 
§§  26-30.) 

§  3*  Trade  fixtures. — ^These  are  more  freely  removable 
than  any  others,  such  as  showcases,  counters  and  shelves, 
boilers  and  engines,  etc.     (1  M's  Real  Prop.,  §  31.) 

§  4.  Agriculture  fixtures;  manure. — The  tendency  is  to 
regard  such  fixtures  (as,  bams,  sheds,  etc.)  as  removables  like 
trade  fixtures.     (1  M's  Keal  Prop.  32.) 

§  5.  Manure  as  a  fixture. — By  statute  (somewhat  en- 
larging the  common  law),  manure  ^^made  on  the  farm  in  the 
ordinary  course  of  husbandry,  consisting  of  ashes,  leached  or 
unleached,  collections  from  the  stables,  barnyard,  cattle  pens, 
or  other  places  on  the  leased  premises,  or  composts  formed  by 
an  admixture  of  these  or  any  of  them  with  the  soil  or  other 
substantances,"  cannot  be  removed  by  a  tenant  at  will  or  for 
years.     (Code,  §  5510.) 

Likewise  by  the  common  law,  manure  passes  by  a  convey- 
ance of  the  land,  or  descends  with  it  to  the  heir;  a  mortgagor 
after  the  maturity  of  the  mortgage,  may  stop  its  removal.  But 
if  it  be  brought  upon  the  land  from  elsewhere,  as  from  a 
livery  stable,  or  the  stock  is  fed  with  feed  raised  elsewhere, 
it  is  removable  and  does  not  pass  with  a  conveyance  of  the 
land.     (1  M's  Real  Prop.,  §  33.) 

§  8.  Domestic  and  ornamental  fixtures^  These  are  re- 
movable (at  least  by  another  than  the  fee  simple  owner  of 


Um  knd)  only  where  it  ^Lnmgljr  appears  tbmt  the  Minfxiriot 
wu  merely  iDteoded  to  be  temporKr^r,  ms  thmt  the  chattel  eta 
Dot  eesUy  be  dcUchcd  without  temriikg  or  injuring  the  other 
property  and  that  it  is  not  cweential  Co  die  oomplete  enjojm^ 
thereof.  Hence,  mirrora,  wardrcrfMB,  stores,  radistors,  Ian- 
toriea,  chandeliera,  chimnej  pieces,  marble  wnmnteisj  and  even 
wainaooating  fixed  by  acrewa,  etc,  oMMy  be  remoTed  by  tbe 
tenant  for  yeara,  when  annexed  hjr  bintaelf.  (1  M's  Beftl 
Prop^  §  84.) 

I  7.  lalavwl  of  mmmam  m  tha  iMad  as  aiEectiiV  tbe 
persMHMacy  of  Ike  asaaaataoa^— The  interest  or  estate  pos- 
sessed by  the  annexor  is  very  important  in  ascertaining  the  in- 
tention of  the  annexation. 

(1)  Where  <m$iesear  i$  fee  eimple  aumer  of  the  land.— 
Here  it  is  generally  supposed  to  have  intended  pennsnent  im- 
provements, and  the  fixtures  are  not  removable,  but  pass  by 
descent,  sale,  conveyance,  mortgage,  or  irill,  along^  with  the 
land  as  a  part  of  it.  Of  course  a  severance  hy  tbe  owner,  sexual 
or  constructive  (as  where  he  sells  or  mortgagees  tbem) ,  makes 
the  fixtures  again  personal  property.  (1  M's  itesi  Frop., 
§86.) 

(2)  Where  anmexor  is  tenant  for  years  or  at  tciU. — Here 
it  would  scarcely  be  intended  to  make  a  permanent  ^ift;  bu^ 
the  removal  must  take  place  during  the  term  of  tbe  lease,  or  a 
reasonable  time  thereafter,  in  case  of  a  tenant  for  life  or  at 
wiU.     (1  M's  Real  Prop.,  §  87.) 

(8)     Where  annexor  is  tenant  for  life. — ^Here  stronger  cir- 
cumstances are  required  to  show  permanency  than  in  the  case 
of  a  fee  simple  owner,  but  not  so  strong  proof  as  in  case  of  a 
tenant  for  life  or  at  will.     (1  M's  Real  Prop.,  §  38.) 


FORCIBLE  ENTRY  AND  DETAINER 

See  Unlawful  Entry  or  Detainer 

I  1.    Deflnltlon  of  these  offensee 
§  2.    Punishment  of  these  offenses 

§  1.    Definition  of  these  offenaea. — Forcible  entry  or  de- 
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tainer  is  a  common  law  misdemeanor,  and  is  committed  by 

violently  taking  or  keeping  possession  of  lands  or  tenements 

T.l"         with  menaces,  force,  or  arms,  and  without  the  authority  of 

.^/'^ ,  law.    The  gist  of  the  offense  is  violence,  which  must  exceed 

'^  y  a  bare  trespass,  and  give  reasonable  grounds  for  terror;  and 

''  \ '  this  may  be  excited  by  threatening  speeches,  the  show  of  arms. 

7  the  number  of  attendants,  or  the  like,  as  well  as  by  actual 

' '  ''  violence.    The  offense  is  against  the  possession,  so  that,  how- 

-'*'    -^  ever  rightful  one's  claim  may  be  to  the  premises,  the  law  will 

not  permit  him  to  endanger  the  public  by  forcibly  ousting  the 
TMkmi:  Q^e  ii^  possession.    But  where  one  has  a  bare  charge  as  a  ser- 

vant, or  is  a  mere  intruder,  without  color  of  title,  past  or  pres- 
ent, and  has  entered  by  fraud  or  violence,  or  on  a  mere  scramb- 
ling title,  the  owner  may  forcibly  enter.  If  one  has  a  bare 
charge,  or  who  is  a  mere  intruder,  forcibly  detain  the  posses- 
sion against  the  rightful  owner,  he  is  guilty  of  forcible  de- 
tainer. But  not  so  as  to  a  tenant  at  will  or  by  sufferance,  who 
may  defend  his  possession  by  force  adequate  to  the  purpose. 
(H'sG.  AM.,  pp.  850-1). 

§  2.  Puni>hmf«t  of  theto  offeiiaas« — Forcible  (and  per- 
haps unlawful)  entry  or  detainer  is  a  misdemeanor  punishable 
by  a  fine  not  over  $500,  or  jail  not  over  12  months,  or  both. 
(Code,  §  4782.) 
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FORESTALLING,  REGRATING,  AND  ENGROSSING 

See  Anti'Trust  Law 

I  1.    Definition  of  these  oftensee 

(1)  ForestaUlng 

(2)  Regratlng 

(3)  Bngrossing 
I  2.    Punishment 

i  3.    Form  of  "deBcription"  in  warrant  or  indictment 


§  L  Dafinitioii  of  theto  offensest^-Forestallinff,  regrat- 
ing,  and  en^ossing  are  offenses  at  common  law,  and  are  de- 
fined as  follows: 

(1)  Forestalling  is  to  buy  or  contract  for  any  merchandise 
or  victuals  on  the  way  to  market ;  or  to  dissuade  persons  from 
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brinjring  their  goods  or  provisions  thither;  or  to  persuade  them 
to  enhance  the  price;  or  by  any  device  or  practice  whatever, 
whether  by  act,  conspiracy,  words,  or  news,  to  make  the  market 
dearer  to  the  fair  dealer,  with  intent  to  enhance  the  price. 

(2)  Regrating  is  to  buy  com  or  other  dead  victuals,  in 
any  market  and  to  sell  it  again  in  the  same  market,  or  its 
neighborhood. 

(3)  Engrossing  is  to  get  into  one^s  possession  lar^ 
quantities  of  com  or  other  dead  victuals  with  intent  to  sell 
them  again. 

It  should  be  observed,  however,  that  the  gist  of  these 
offenses  is  the  intent  to  raise  the  price  of  the  necessaries  of 
life;  but  the  acts  which  are  made  criminal  carry  with  them  the 
presumption  of  such  intent.     (H's  G.  &  M.,  p.  366.) 

§  2.  PoniahmanL— Fine  not  over  $500,  or  jail  not  over 
12  months,  or  both.     (Code,  §  4782.) 

§  S.    Form  of  ^detcription'*  in  wmmoit  or  indictiiient^ — 

No.  1.      FOBSSTAIXINO 

(Code,  I  4782.) 

Desgbiftion: 

"did  unlawfaUy  buy  one  hundred  hogs  of  one  B.  F.  for  the  sum  of 
three  hundred  doUan,  as  he  the  said  E.  F.  then  and  there  ivas  goincr 
on  the  way  to  a  certain  market  In  the  city  of  R.,  called  the mar- 
ket, to  sell  the  said  hogs,  and  before  the  same  had  reached  the  said 
market  where  they  were  to  be  sold"; 

OB  Second   Description: 
*'did  unlawfully  dissuade  one  B.   F.  from  taking  butter  and  other 

proTisions.  as  he  had  intended,  to  a  certain  market  called  , 

by  telling  him  the  said  E.  F.  that  [here  state  what  was  said]." 
See,  also,  Anti-Trutt  Law. 


No.  2.    Regratino 

Udenu) 

Descbiftion: 

"in  a  certain  market  called ,  did  buy  and  get  into  his  possession 

ten  turkeys,  fifty  chickens,  twenty  ducks,  and  fifteen  pounds  of  butter, 
of  and  from  one  E.  F.,  for  the  sum  of  five  dollars,  and  that  the  said 
C.  D.  did  afterwards  on  that  day,  in  the  said  market,  unlawfully  regrate 
the  said  turkeys,  chickens,  ducks,  and  butter,  and  sell  the  same  again 
to  one  E.  F.  for  ten  dollars." 
See,  also,  Anti-Trust  Lav>. 
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No.  3.    Engbossivo 
ildetiu) 

Description: 

"did  unlawfully  engross,  buy  up,  and  get  into  his  possession  a  large 
quantity   of   dead   yictuals,   to. wit:    two    hundred   bushels   of    Irish 
potatoes,  with  intent  to  sell  them  again."    See  No.  3,  under  Conspiracy, 
See,  also,  Anti-Trust  haw. 


FORGERY 

See  Batiks  cmd  Banking;  Cheats,  False  Pretense,  and  Other 

Frauds 

I.     THE  STATUTES 

8    1.    Forging  public  records,  etc.;  how  punished 

8    2.    Forging,  or  keeping  an  instrument  for  forging,  a  seal;  how 

punished 
f  3.    Giving  courts  of  record  power  to  suspend  sentence  in  cer- 
tain cases 
8    4.    Forging  coin  and  banlL  notes;   how  punished 
I    5.    Making  or  having  in  possession  anything  designed  for  forg. 

ing  any  writing;  how  punished 
8    6.    Forging,  uttering,  etc.,  other  writings;  how  punished 
I    7.    Having  in  possession,  knowingly,  forged  coin  or  bank  notes, 
with  intent  to  utter  same,  etc.,  or  selling  same,  etc.,  so  as 
to  enable  another  to  do  so;  how  punished 
8    8.    Making  false  entry  record,  etc,  in  book,  etc.,  required  to 
be  kept  by  chapter 

II.    Observations  upon  the  ix>regoino  statutes 
8    9.    Definition  of  forgery  under  the  statutes 
I  10.    What  is  a  false  making,  and  illustrations 
8  11.    'ilie  counterfeit  must  resemble  the  genuine 
8  12.    What  is  uttering  a  forged  writing  or  other  thing 
8  13.    Fraudulent  intent  is  necessary  to  forgery 
8  14.    Evidence  and  indictment  under  this  chapter 
8  16.    Form  of  "description"  in  warrant  or  indictment 

I.  The  Statute 
§  1.  Forging  pablic  racordt»  etc;  how  ponislied* — ''If 
any  person  forge  a  public  record,  or  certificate,  return,  or  at- 
testation, of  a  clerk  of  a  court,  public  register,  notary,  judge, 
justice,  or  any  public  officer,  in  relation  to  any  matter  wherein 
such  certificate,  return,  or  attestation  may  be  received  as  legal 
proof,  or  utter,  or  attempt  to  employ  as  true,  such  forged 
record,  certificate,  return,  or  attestation,  knowing  the  same  to 
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be  forged,  he  shall  be  confined  iA  the  penitentiary  not  less 
than  2  nor  more  than  10  years.*^    (Code,  §  4484.) 

8  2.  ForgiBg,  or  keeping  an  matnunent  for  f  orginf ,  a 
aoal;  Uofw  ponialied« — ^"If  any  person  forge,  or  keep  or  con- 
ceal any  instrument  for  the  purpose  of  for^ng  the  seal  of 
the  Commonwealth,  the  seal  of  a  court,  or  of  any  public  office, 
or  body  politic  or  corporate  in  this  State,  he  shall  be  confined 
in  the  penitentiary  not  less  than  2  nor  more  than  10  years.'' 
(Code,  §  4485.) 

S  Sw  Gi¥ag  conrla  of  record  power  to  supend  sen- 
fence  in  certain  cesea — ^'TJpon  a  conviction  in  a  court  of 
of  record  of  the  charge  of  larceny,  forgery  or  uttering  or 
attempting  to  employ  as  true  such  forged  writing,  knowing 
it  to  be  forged,  such  court  may,  in  its  discretion,  suspend  sen- 
tence, during  the  good  behavior  of  the  person  convicted,  pro- 
vided that  he  has  not  been  previously  convicted  of  a  like  of- 
fense or  any  felony.''    (Code,  §  4486.) 

§  4b  Forging  coin  and  bnnic  notes;  hofw  pnniAed* — ^''If 
any  person  forge  any  coin  current  by  law  or  usage  in  this 
State,  or  any  note  or  bill  of  a  banking  company,  or  fraudu- 
lently make  any  base  coin,  or  a  note  or  bill  purporting  to  be 
the  note  or  bill  of  a  banking  company,  when  such  company 
does  not  exist;  or  utter,  or  attempt  to  employ  as  true,  or  selU 
exchange,  or  deliver,  or  offer  to  sell,  exchange,  or  deliver,  or 
receive  on  sale,  exchange,  or  delivery,  with  intent  to  utter  or 
employ,  or  to  have  the  same  uttered  or  employed  as  true,  any 
such  false  forged,  or  base  coin,  note  or  bill,  blowing  it  to  be 
so,  he  shall  be  confined  in  the  penitentiary  not  less  than  2  nor 
more  than  10  years."     (Code,  §  4487.) 

§  S.  Making  or  having  in  poaaeaaioii  anjrlliing  de- 
aigned  for  forging  any  writing;  h€fw  poniahed^ — "If  any  per- 
son encrrave,  stamp,  or  cast,  or  otherwise  make  or  mend,  any 
plate,  block,  press,  or  other  thing  adapted  and  deigned  for 
the  forging  and  false  making  of  any  writing  or  other  thinsr, 
the  forging  or  false  making  whereof  is  punishable  by  this 
chapter;  or  if  such  person  have  in  possession  any  such  plate, 
block,  press,  or  other  thing,  with  intent  to  use,  or  cause  or  per- 
mit it  to  be  used,  in  forging  or  false  making  any  such  writing 
or  other  thing,  he  shall  be  confined  in  the  penitentiary  not  less 
than  2  nor  more  than  10  years."     (Code,  §  4488.) 
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§  8»    ForgiBgi  attering,  etc,  other  wiitiiigs;  how  pan- 

If  any  person  forge  any  writing,  other  than  such  as 
is  mentioned  in  sections  4484  and  4487  (see  sections  1  and  4, 
above) ,  to  the  prejudice  of  another's  right,  or  utter,  or  attempt 
to  employ  as  true,  such  forged  writing,  knowing  it  to  be 
forged,  he  shall  be  confined  in  the  penitentiary  not  less  than  2 
nor  more  than  10  years.''    (Code,  §  4489.) 

§  7.  HaTinir  in  poMoaaion,  knowingly,  forged  coin  or 
bnnk  notes,  with  intent  to  ntter  aame^  etc^  or  sdling  aame^ 
ete.i  ao  as  to  enable  another  to  do  s^o;  how  ponlshed* — ^''If 
any  person  have  in  his  possession  forged  bank  notes,  forged 
or  base  coin,  such  as  are  mentioned  in  section  4487  (see  section 
4,  above),  knowing  the  same  to  be  forged  or  base,  with  the 
intent  to  utter  or  employ  the  same  as  true,  or  to  sell,  exchange, 
or  deliver  them,  so  as  to  enable  any  other  person  to  utter  or 
employ  them  as  true,  he  shall,  if  the  number  of  such  notes  or 
coins  in  his  possession  at  the  same,  be  ten  or  more,  be  confined 
in  the  penitentiary  not  less  than  one  nor  more  than  five  years : 
and  if  the  number  be  less  than  ten,  be  punished  as  for  a  mis- 
demeanor"— i.  e.,  by  fine  not  over  $500  or  jail  not  over  12 
months,  or  both  (Code,  §  4782).     (Code,  §  4490.) 

§  8*  Making  fake  entry,  record  etc^  in  book*  etc^  re* 
qnired  to  be  kept  by  chapter;  how  ponished. — If  any  clerk 
of  a  court,  commissioner  of  the  revenue,  physician,  surgeon, 
coroner,  or  minister  celebrating  a  marriage,  or  clerk  or  keeper 
of  the  records  of  any  religious  society,  shall,  in  any  book,  reg- 
ister, record,  certificate  or  copy  which  such  person  is  by  chap- 
ter 204  (as  to  '^marriage,  births  and  deaths")  required  to  keep, 
make  or  give,  knowingly  make  any  false,  erroneous,  or  fraud- 
ulent entry,  record,  registration,  or  written  statement,  he  shall, 
for  every  such  offense,  be  fined  not  less  than  $100  nor  more 
than  $600.     (Code,  §  4491.) 

Making  false  statement,  etc.,  for  such  record,  etc.,  is  fine- 
able  $60  to  $100.     (Code,  g  4492.) 

II.  Observations  Upon  the  Foregoing  Statutes 
§  f •  Definition  of  forgery  under  tiie  atatntea^ — ^The 
statutes  do  not  define  forgery,  but  merely  assigns  the  punish- 
ment for  forgery  of  the  different  writings  and  other  things 
enumerated  in  the  several  sections  thereof,  making  a  felony 
of  an  offense  which  was  only  a  misdemeanor  by  the  common 
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\%NV.  ^V^s^  section  1,  above,  assigns  punishment  as  to  public 
recoT&B^^^d  other  writings  of  a  public  nature;  section  2,  as  to 
ceTiauv  ^^«ils ;  section  4,  as  to  coins  and  bank  notes;  and  sec- 
tion ft^  ^^3  to  any  other  writing  the  forgery  whereof  would 
prejudice  another's  right.    Each  of  these  sections,  it  will  be 
observed,  commences  with  the  phrase,  ^^If  any  person  forge,^^ 
thus  leaving  it  to  the  common  law  to  define  forgery.    So  that, 
applying  the  common  law  to  the  statutes,  forgery  in  Virginia 
may  be  defined  as  follows: 

The  false  making  (including  alterations  and  additions), 
for  the  purpose  of  fraud  or  deceit,  of  any  writing  or  other 
thing  specially   designated   in   the   several   sections   of   the 
statutes;  or  of  any  other  writing,  the  forgery  whereof  may 
prejudice  another^s  right.    "To  the  prejudice  of   another's 
right"  is  descriptive  if  the  writings  of  which  forgery  may  be 
committed,  and  not  of  the  offense,  and  so  may  not  be  alleged. 
A  letter  recommending  a  person  to  credit  has  been  held — 
though  incorrectly,  Mr.  Minor  believes — ^not  within  the  phrase, 
and  so  is  not  the  subject  of    forgery.    By  a  recent  case  it  is 
held  that  if  the  writing,  by  any  possibility,  may  operate  to  the 
injury  of  another,  it  is  sufficient  (100  Va.  825).     (H's  G.  & 
M.  pp.  218-19.) 

§  10.  Wliat  is  a  false  nmkingi  and  iDnstratioiii. — ^The 
false  making  which  amounts  to  forgery,  includes  the  making 
of  any  writing  which  is  the  subject  of  forgery,  as  well  as  the 
altering,  adding  to,  taking  from,  or  erasing  the  same,  without 
lawful  authority,  whereby  an  appearance  of  truth  is  given  to 
mere  deceit  and  falsity.    Illustrations : 

(1)  False  making  of  the  entire  instrument. 

(2)  Signing  one's  own  name,  with  a  false  addition  really 
belonging  to  another  person  of  the  same  name. 

(3)  False  signature  to  a  true  instrument,  or  a  true  sig- 
nature to  a  false  instrument —  e.  g.,  the  endorsing  of  a  genu- 
ine bill  with  a  false  name;  procuring  a  genuine  name  and 
writing  a  false  instrument  over  it;  endorsing  a  genuine  bill 
with  one's  true  name,  which  happens  to  be  the  same  as  that 
of  the  payee ;  issuing  a  note  with  a  true  name  as  the  note  of 
another  of  that  name,  and  such  like. 

(4)  Signing  the  name  of  a  fictitious  or  non-existing  per- 
son with  intent  to  defraud— e.  g.,  making  a  power  of  attorney 
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in  the  name  of  a  fictitious  distributee,  or  a  promissory  note, 
bill  of  exchange,  check,  or  the  like,  with  intent  to  defraud. 

(5)  Fraudulent  and  material  alteration  by  addition, 
diminution,  transmutation  even  of  a  single  letter,  or  otherwise 
— e.  g.,  altering  the  date  of  a  bill  after  acceptance  so  as  to 
hasten  the  time  of  payment;  adding  or  removing  a  seal;  en- 
larging grantee's  estate  in  a  conveyance;  inserting  or  erasing 
a  legatee's  name  in  a  will;  and  the  like. 

(6)  False  making  of  any  writing  in  one's  true  name  to 
the  prejudice  of  another — e.  g.,  signing  a  note  with  the  party's 
true  name  representing  himself  as  another  person,  who  has 
the  same  name. 

(7)  Brightening  pieces  of  base  coin,  thereby  making 
them  passable.     (H's  G.  &  M.  pp.  219-20.) 

§  11.  The  connteifeit  miut  resemble  the  gename.^ — 
There  must  be  such  a  resemblance  between  the  counterfeit 
writing  or  coin  and  the  genuine  as  is  calculated  to  impose 
upon  persons  of  ordinary  observation.  If  the  writing  carries 
on  its  face  the  essentials  of  a  true  instrument,  or  is  apparently 
valid,  it  may  be  a  forgery  notwithstanding  that  if  it  were 
genuine  it  would  have  no  validity.  Thus,  forgery  may  be  of 
a  will  of  one  yet  living;  of  a  bond  of  an  imaginary  or  non- 
existing  person;  or  a  note  of  an  unchartered  bank,  or  one 
illegally  chartered  or  not  existing,  and  the  like.  But  it 
cannot  be  forgery  if  there  be  no  semblance  of  genuineness,  or 
if  on  its  face  it  be  illegal  and  void,  or  if  it  wants  a  signature. 
(H's  G.  &  M.  p.  220.) 

§  12.  What  U  attering  a  forbad  writmg  or  other  thing. 
— Forging  and  uttering  are  essentially  distinct  offenses,  neither 
being  necessary  to  the  completion  of  the  other;  yet  forging 
and  uttering  the  same  instrument  may  be  charged  in  different 
counts  of  the  same  indictment,  as  the  prisoner  would  not 
thereby  be  confounded  or  the  attention  of  the  jury  distracted. 
Uttering  a  forged  writing  or  other  thing  is  parting  with  or 
passing  it,  or  offering  it  with  that  view,  or  attempting  to  em- 
ploy it  as  true,  whether  it  be  accepted  or  not,  or  even  to  declare 
or  assert,  directly  or  indirectly,  by  words  or  actions  that  it  is 
genuine,  with  intent  to  defraud  and  knowing  the  same  to  be 
forged ;  and  this  is  true,  though  the  person  receiving  it  knew 
it  to  be  forged,  or  though  the  uttering  be  not  for  the  benefit 


8S8  FOBGEST 

of  the  utterer.  The  statute  makes  it  an  offense,  also,  to  receiTe 
forfped,  false,  or  base  bank  notes  or  coins  "on  sale,  exchani^, 
or  delivery,  with  intent  to  utter,'^  &c.  The  9cienter^  or  gruilty 
knowledge  that  the  writing  or  other  thing  is  a  forgery,  is  of 
the  essence  of  the  offense  and  must  be  proved;  but  the  jury 
may  infer  it  from  the  unexplained  possession  of  similar  forged 
writings;  from  having  uttered  or  passed  about  the  same  time 
others  of  the  same  kind,  &c.     (H's  G.  &  M.  pp.  220-1.) 

S  IS.  FrandokBt  mteat  is  neoesaary  ^  forwtey. — A 
fraudulent  intent  is  essential  to  forgery,  but  the  jury  ought 
to  infer  it  from  the  false  making  (unexplained)  of  any  writing 
or  other  thing  which  is  the  subject  of  forgery.  And  it  is  im- 
material whether  any  one  be  actually  injured  or  not,  if  some 
one  might  have  been.  A  general  intent  to  defraud  is  sufficient ; 
indeed,  by  statute,  intent  to  defraud  any  particular  person 
need  not  be  alleged,  and  if  alleged  it  is  no  variance  to  prove 
an  intent  to  defraud  ^he  United  States,  or  any  state,  county, 
corporation,  officer,  or  person"  (Code,  §  4873).  (ITs  6.  & 
M.,  p.  221.) 

§  14.  Evideaoe  and  indictiiieBt  ander  Aia  diapter. — ^The 
prosecution  may  disprove  the  genuineness  of  the  signature 
by  any  one  acquainted  with  the  party's  handwriting,  and  he 
need  not  be  the  person  whose  name  is  forged ;  also  the  counter* 
feit  character  of  a  coin  may  be  proved  at  the  trial  without 
producing  it  or  accoimting  for  its  non-production;  and  the 
genuineness  of  a  signature  may  be  proved  by  comparison,  by 
an  expert,  with  writings  known  to  be  genuine.  (H^s  O.  &  M. 
pp.  221,  590;  82  Va.  1.) 

The  existence  of  the  bank,  under  section  4,  above,  may 
be  proved  by  parol,  and  it  is  immaterial  though  it  be  un- 
chartered, unconstitutional,  or  in  another  state,  wheresoever 
and  by  whomsoever  created,  and  an  allegation  that  it  is  au- 
thorized by  the  laws  of  another  state  is  mere  surplusage  and 
need  not  be  proved. 

It  is  not  needful  to  prove,  under  section  5,  above,  that 
any  coin  was  made  with  the  instrument ;  but  it  is  not  sufficient 
to  describe  the  instrument  merely  as  one  ''die  and  instrument'^ 
for  the  purpose  of  making  and  impressing  the  stamp  and 
similitude  of  the  current  coin  called  half  a  dollar. 

To  sustain  a  verdict  for  felony,  under  section  7,  above. 
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it  must  be  alleged  and  proved  that  the  accused  had  ten  or  more 
such  notes  at  the  same  time,  and  not  merely  on  the  same  day. 

The  United  States  and  the  State  courts  have  concurrent 
jurisdiction  of  the  offense  of  forgery  of  national  currency  or 
coin ;  so,  a  person  may  be  convicted  twice  for  the  same  offense. 

In  a  prosecution  for  any  offense  imder  this  chapter,  by 
statute  it  is  provided  that  it  shall  not  be  necessary  to  set 
forth  any  copy  or  jcuo  simile  of  any  instrument  or  other  thing 
but  that  it  shall  be  sufficient  to  describe  the  same  as  in  an  in- 
dictment for  larceny.     (Code,  §  4871) .     (H's  G.  &  M.,  p.  222.) 

§  15.    Form  of  ^desorqitioo''  in  warrant  or  indktment. 

No.    1.      FOSOIKO   A   CbBTIFIOATB   or   AOKNOWUEDGIOEITT   OF  A    DEED 

(Code,    S    4484.) 

Deschiption: 

**f6loniou8ly  and  with  intent  to  defraud,  did  forge  a  certain  paper 

writing,  purporting  to  be  a  certificate  of  J.  M.,  a  Justice  for  the  county 

of ,  of  the  acknowledgment  of  a  deed  of  conveyance  of  certain 

lands  from  the  said  A.  B.  to  the  said  C.  D.,  which  said  forged  paper 
writing  may  be  received  as  legal  proof,  and  is  of  the  purport  and 
effect  following:    [here  Insert  a  copy  of  the  forged  certificate]." 


No.   2.    FoBonvo   a   Check  Aunx  Uttebino  the   same 

(Code,  9  4489.) 

DESCRiFnoN: 

"did  feloniously  forge  a  certain  order  for  the  payment  of  money, 

commonly  called  a  check,  purporting  to  be  the  order  or  draft  of 

E.  F.   upon   the   Pulaski  National   Bank    (or  other  bank)    for   the 

payment  of dollars,  and  did  then  and  there  feloniously  utter 

and  attempt  to  employ  the  same  as  a  true  and  genuine  check,  he 
tue  said  C.  D.  then  and  there  well  knowing  the  same  to  be  forged, 
with  intent  thereby  to  d^efraud." 


No.   8.     FOBOING   A   PSOMISSOBT   NOTK 

{Idem.) 
DEscBimoN: 
"did  feloniously  forge  a  certain  note,  commonly  called  a  promissory 
note,  for  the  payment  of      '  dollars,  purporting  to  hare  been 

signed  by  the  said  A.  B.,  and  to  have  been  dated  on  the  day 

of  192 — ,  with  Intent  thereby  to  deftaud.' 


tf 


No.  4.    FoBOUfo  A  Bond 
(Idem,) 
Dbscbiption: 
"did  feloniously   forge  a  certain  bond   for  the  payment  of 
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dollars,  purporting  to  have  been  signed  and  sealed  by  the  said  A.  B. 

and  to  hare  been  dated  on  the  day  of  ,   192 — ,   with 

Intent  thereby  to  defraud." 


Na  5.    FoiGiRQ  A  Receipt 

ildem.) 

Descbiption  : 

"did  feloolottBly  forge  a  certain  receipt,  purporting  to  be  tjie  receipt 

of  the  said  A.  B.,  for  the  payment  of  dollars  by   the   said 

C.  D..  and  purporting  the  date  of  the day  of ,  192 — ,  with 

the  intent  thereby  to  defraud.' 


»• 


No.  6.    FXNwnvo  an  OBDca  ard  Uttebino  the  same 

{Idem.) 
Description: 

"did  feloniously  forge,  utter,  and  employ  as  true  a  certain  paper 
writing,  purporting  to  be  an  order  drawn  by  J.  M.  on  the  said  A.  B. 

in  faror  of  the  said  C.  D.,  for  the  pajrment  of  dollars,  and 

purporting  to  be  dated  on  the  day  of  ,  192 — ,  he  the 

said  C.  D.  then  and  there  well  knowing  the  said  order  to  be  forged, 
with  intent  thereby  to  deflraud.' 


t» 


Na  7.    FoBoiNO  AN  Acceptance  of  a  Bill  of  Bzchanob 

(Idem.) 

Descbiption: 

**did  feloniously  forge  the  acceptance  of  a  certain  bill  of  exchange, 

dated  on  the day  of ,  192 — ,  for  the  payment  of  

dollars,  purporting  to  be  the  acceptance  of  one  E.  F.,  with  intent 
thereby  to  defraud.' 


*f 


No.  8.    FoBGiNO  A  Will 

(Idem.) 

Descbiption: 

"did  feloniously  forge  a  certain  will  and  testament,   purporting  to 
be  the  last  will  and  testament  of  one  E.  F.,  deceased,  and  purporting 

to  be  dated  on  the day  of ,  192 — ,  with  intent  thereby 

to  defraud." 


'A 
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FORTHCOMING  BOND 

See  ^^Attachments",  div.  II.,  under  title  Justice  of  the  Peace; 
^'Distress  Warrant,"  div.  IV.,  under  Justice  of  the  Peace; 
Interpleader;  "Warrants  for  Small  Claims,"  div.  L,  under 
Justice  of  the  Peace 

8  1.  When  and  how  taken;    its  effect 

8  2.  If  forfeited,  where  returned;  clerk's  endorsement;   force  of 

Judgment 

8  3.  Liahllity  of  ohllgors  and  how  recovery  had. 

8  4.  Remedy  of  creditor.  If  bond  quashed 

8  5.  Jurisdiction  of  Justice  of  forfeited  forthcoming  bond 

8  6.  How  bond  withdrawn  from  clerk's  office 

8  7.  Forms  under  "Forthcoming  Bond" 

§  L  When  and  how  taken;  its  effect. — ^A  forthcoming 
or  delivery  bond  is  one  taken  by  a  sheriff  or  other  officer  levy- 
ing an  execution,  ot  distress  warrant,  from  a  debtor,  with 
sufficient  surety,  payable  to  the  creditor,  reciting  the  service 
of  the  execution  or  warrant,  and  the  amount  due  thereon  (in- 
cluding all  lawful  charges  of  the  officer),  with  condition  that 
the  property  shall  be  forthcoming  at  the  day  and  place  of  sale; 
whereupon,  the  property  remains  in  the  debtor's  possession 
and  at  his  risk  (Code,  §  6518). 

But  no  such  bond  is  to  be  taken  on  an  execution  on  a 
forthcoming  bond,  nor  on  a  judgment  against  certain  officers, 
^  or  deputies,  or  sureties,  for  money  received,  etc.,  and  on  every 

^  execution  on  which  a  forthcoming  bond  is  thus  prohibited,  the 

clerk  shall  endorse,  "no  security  is  to  be  taken,"  and  in  any 
case  of  such  endorsement  no  forthcoming  bond  shall  be  taken 
thereon  (Code,  §§  6524-5). 

§  2.  If  forfeited,  where  returned;  clerk's  endorsement; 
force  of  a  judgments— -If  the  condition  of  the  bond  is  not 
performed,  it  is  said  to  be  forfeited,  and  the  officer,  unless  the 
full  amount  due  thereon  is  paid,  must  within  60  days  after  its 
forfeiture,  return  it,  with  the  execution  or  warrant,  to  the 
clerk's  office,  and  the  clerk  endorses  on  it  the  date  of  its  return, 
and  records  its  date,  return,  penalty,  amount  due  thereon,  and 
names  of  parties  (for  which  he  charges  30  cents) ;  and  against 
such  of  the  obligors  therein  as  may  be  alive  when  it  is  for- 
feited and  so  returned,  it  has  the  force  of  a  judgment,  and  is 
a  lien  on  the  obligor's  real  estate,  but  no  execution  shall  issue 
thereon  (Code,  §§  6520,  6527). 
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S  S.  LidbOity  ol  oUitors  and  how  reco^-y  had^They 
are  liable  for  the  money  therein  mentioned,  with  interest  from 
date,  and  the  costs.  The  obligee  or  his  administrator  or  exe- 
cutor may  recover  the  same  by  action  or  motion.  (Code,  § 
W21.) 

§  4b  Remedy  of  creditor,  if  bond  qoaiiied  >  H  the  bond 
be  quashed,  the  obligee,  besides  his  remedy  against  the  officer, 
may  hare  such  execution  on  his  judgment,  or  issue  such  dis- 
tren  warrant,  as  would  have  been  lawful  if  such  bond  had 
not  been  taken,  (Code,  §  6623). 

§  S.  JarfsdMiott  of  jostioe  of  f  orfkritod  f ortiiooaiiiig 
boikL — ^A  justice  may,  on  motion,  after  10  days'  notice,  give 
judgment  on  such  a  bond  taken  upon  an  execution  issued  by 
a  justice;  but  if  the  amount  actually  due  thereon,  exclusive  of 
interest,  exceeds  $20,  the  justice  shall  upon  application  and 
affidavit  of  substantial  defense,  at  any  time  before  trial,  re- 
move the  case  to  court,  where  it  shall  be  docketed  and  tried 
as  an  original  motion  therein,  and  no  order  of  continuance 
from  day  to  day  or  from  one  term  to  another  is  necessary 
(Code,  §  6526).  The  justice  on  giving  judgment  includes  in 
the  costs  the  80  cents  fee  for  the  clerk  (Code,  §  6529) . 

The  justice  must  keep  a  record  of  his  judgments  on  forth- 
coming bonds,  as  in  other  cases.  No  stay  of  execution  is  al- 
lowed, and  he  must  endorse  on  the  execution,  ^^o  security  is  to 
betaken''  (Code,  §  6530). 

§  •.  How  bond  withdrawn  from  clerk!a  office.— The 
clerk  endorses  on  the  bond  his  fee  (30  cents),  and  the  obligee 
or  his  agent  may,  at  any  time  after  the  record  made  as  above 
(section  2),  withdraw  the  same  from  the  clerk's  office,  leaving 
a  copy  attested  by  the  clerk  (Code,  §  6528). 

§  7.    Fomis  under  ^ForthooniBg  BoikT. — 

No,    1.      FOBTHOOMIKQ    BOND    UNDKB    BXBCimON    OB    DI8TBEB8    WAHULNT. 

[See  No.  18»  under  Band9.] 


No.  2.    FoanaooHiNO  Bond  urdeb  Attachmknt. 
[See  No.  12,  under  Bonds.] 


No.  3.    FovTHOOMiNO  Bono  mn»B  AiTACHVBirr. 
[See  No.  6,  under  Jnterpleader.] 
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No.  4.    Notice  or  Moiion  Aqarst  Offices  fob  Failubb  to  Rbtubn 

FOBFEITED    PIMTHOOMINO    BOND 

[See  No.  8,  under  Sheriffa,  Sergeantt,  etc.] 


No.  6.    Notice  or  Motion  on  Fobthcoming  Bond 

(Code,    SS    6621,    6526.) 


To  Me$9r$.  D.  D.  and  8.  8,: 

Whereas  a  bond  was  e^ecuied  by  you  to  X.  Y.,  sheriff  of  

county,  on  the  day  of ,  192 — ,  in  the  penalty  of  

dollars,  wltjh  a  condition  whereby,  after  reottlng  that,  upon  a  Judgment 
obtained  by  me,  in  the  circuit  court  of  said  county  (or  before  J.  '1\  a 
justice  of  said  county),  against  the  said  D.  D.,  I  had  sued  out  a  writ 
of  fieri  fadoM,  directed  to  X.  Y.,  sheriff  (or  con$tahle)  of  said  county, 
by  virtue  whereof  certain  gooas  and  cnaitels  had  been  Uiken  by  J.  K., 
deputy  for  X.  Y.,  the  said  sheriff  (or  by  the  said  constable),  to  satisfy 
the  said  exbcuilou,  the  amount  whereof,  at  the  date  of  the  said  bond, 
including  the  officer's  fees,  and  commissions  (and  other  lawful  charges, 

if  any),  was  dollars,  it  was  provided,  that  if  the  said  D.  D. 

should  have  the  said  goods  and  chattels  forthcoming  at  the  day  and 
place  appointed  f6r  the  sale  thereof,  the  said  obligation  should  be 
void;  and  the  said  D.  D.  having  failea  to  deliver  the  said  goods  and 
chattels  according  to  the  condition  of  the  said  bond,  or  to  pay  the 
amount  due  on  saia  execution: 

Notice  is  hereby  given  to  each  of  you  that  on  the  day  of 

next term  of  the  circuit  court  of county  (or  on  the     ■ 

day  of 192 —  at ,  in  said  county,  at a.  m.  (or  p.  nk), 

of  that  day),  I  shall  move  the  said  court  (or  before  J.  T.,  a  justice  of 
said  county)  to  award  execution  upon  the  said  bond,  in  my  behalf, 
against  you,  and  each  of  you,  for  principal,  interests  and  costs. 

This day  of .  192—.  P.  P. 
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(Irom  "Hawkins  Legal  Counselor,"  pp.  297-8.) 
See  CheatSy  False  Pretenses^  Deceits^  and  Other  Frauds;  Con- 
tracts; Can/veyances;  Fraudulent  and  Voluntary  Cowvey- 
once;  Set-offs 

I  1.    Fraud  in  general 

I  2.    Actual  frauds;  constructive  flrauds 

I  8.    Fraud  in  contracting 
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I  4.    Proot  of  fraud 

I  ft.    Ftaa<la  m«  criminal  offenaea 

I  6.    BUtute  of  fraiula 

S  1.    Fnnd  in  g«nfli«L — Fraud  is  said  to  vitiate  every- 
thing it  tooches.    It  contaminates  and  renders  void  all  con- 
tracts and  transactions  so  far  as  concerns  the  party  against 
whom  the  fraud  is  committed.    Covin  and  collusion  are  com- 
binations amongst  two  or  mor^  to  work  a  fraud  upon  another, 
and  deceit,  another  means  of  perpetrating  fraud,  exists  where 
there  is  a  misrepresentation  or  contrivance  by  words  or  acts 
to  deceive  a  third  person  who  relying  thereupon  without  care- 
lessness or  neglect  on  his  own  part  sustains  damage  thereby. 
If  the  party  misrepresenting,  however,  was  himself  mistaken 
no  blame  can  attach  to  him.    Such  fraud  may  occur  hy  a  de- 
liberate assertion  of  a  falsehood  to  the  injury  of  another  or 
by  failure  to  disclose  a  latent  defect  or  by  concealing  an 
apparent  defect,  but  the  party  deceived  must  have  been  in  such 
situation  as  to  have  no  means  of  detecting  the  deceit.      (See 
Caveat  Emptor.)    Where  there  is  a  combination  of  two  or 
more  to  practice  fraud  upon  another  they  may  be  indicted  for 
conspiracy.    If  two  enter  into  a  fraudulent  scheme  and  one 
secures  aU  the  profits  the  other  cannot  recover  a  share  from 
him. 

S  2.  Actual  frauds;  conatrucliwe  fr»ndt,F— There  are  ac- 
tual or  positive  frauds  and  legal  or  constructive  frauds,  the 
former  existing  where  there  is  intentional  and  successful  em- 
ployment of  any  cunning  deception  or  artifice  used  to  circum- 
vent or  deceive  another,  and  the  latter  where  the  injury  does 
not  originate  in  any  actual  or  evil  design  or  contrivance  to 
perpetrate  a  fraud,  but  where  nevertheless  the  contract  or  act 
has  a  tendency  to  deceive  or  mislead  others  or  to  violate  public 
or  private  confidence,  and  is  consequently  prohibited  by  law  as 
a  matter  of  policy. 

Among  constructive  frauds  may  be  noted  cases  arising 
from  some  particular  confidential  or  fiduciary  relation  between 
the  parties  where  advantage  is  taken  of  that  relation  by  the 
person  in  whom  the  trust  or  confidence  is  reposed,  as  in  case 
of  a  guardian  or  trustee  or  by  third*  persons  with  his  consent 
yet  without  actual  intent  to  cheat,  also  agreements  and  other 
acts  of  parties  which  operate  virtually  to  delay,  defraud  and 


l^ 
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deceive  creditors  though  not  so  actually  intended,  also  pur- 
chases of  property  with  full  notice  of  the  claim  of  legal  or 
equitable  title  of  other  persons  to  the  same  in  which  case  even 
though  the  purchaser  may  at  the  time  deem  the  claim  invalid, 
yet  if  it  be  valid  a  fraud  would  be  perpetrated  upon  the  one 
holding  it  if  it  were  not  maintained  as  against  the  purchaser ; 
also  so  called  voluntary  conveyances  of  real  estate,  that  is,  con- 
veyances without  valuable  consideration,  as  affecting  the  title 
and  rights  of  subsequent  purchasers  and  of  creditors  of  the 
grantor.  (See  Fraudulent  &  Voltmtary  Con/veycmces^  section  9.) 
There  may  even  be  an  unintentional  misrepresentation  as  to  a 
state  of  facts  which  if  acted  upon  would  amount  to  a  legal  or 
constructive  fraud,  and  in  which  the  evil  results  of  the  mis- 
representation must  fall  upon  the  party  responsible  for  them. 
As  to  actual  or  positive  frauds  they  include  suppressions 
of  material  facts  which  one  party  is  legally  or  equitably  bound 
to  disclose  to  another;  all  cases  of  unconscionable  advantage 
in  bargains  obtained  by  imposition,  circumvention  and  undue 
influence  over  persons  in  general  and  especially  over  those  who 
are  by  reason  of  age,  infirmity,  idiocy,  lunacy,  drunkenness  or 
other  incapacity  unable  to  take  care  of  and  protect  their  own 
rights  and  interests ;  bargains  of  such  an  unconscionable  nature 
and  of  such  gross  inequality  as  naturally  lead  to  the  presump- 
tion of  fraud,  imposition  or  undue  influence  when  the  decree 
of  the  court  can  place  the  parties  in  their  former  positions; 
cases  of  surprise  and  sudden  action  without  due  deliberation  of 
which  one  party  improperly  takes  advantage;  cases  of  fraud- 
ulent suppression  or  destruction  of  deeds  and  other  instru- 
ments to  the  injury  of  others  and  in  violation  of  their  rights; 
fraudulent  awards  with  intent  to  do  injustice;  fraudulent  pre- 
vention of  acts  to  be  done  for  the  benefit  of  others  through 
false  statement  or  false  promises;  frauds  in  relation  to  trusts 
of  a  secret  or  special  nature;  frauds  in  verdicts,  judgments 
and  other  judicial  proceedings;  in  the  confusion  of  boundaries 
of  estate  and  matters  of  partition  and  dower;  in  the  adminis- 
tration of  charities,  upon  creditors  and  other  third  parties 
having  equitable  rights;  and  misrepresentations  of  material 
facts  by  word  or  deed  by  which  one  exercising  reasonable 
discretion  and  confidence  is  misled  to  his  injury,  whether  the 
misrepresentation  be  known  to  be  false  or  only  not  known  to 
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be  true.    In  all  such  and  other  cases  of  fraud  courts  of  equity 
will  grant  relief  if  there  be  no  remedy  in  a  court  of  law. 

S  3b    Frand  in  eantrmdting^ — Fraud  in  its  ordinary  appli- 
cation to  cases  of  contract  includes  any  trick  or  artifice  em- 
ployed by  one  to  induce  another  to  fall  into  or  keep  him  in 
error  so  that  he  may  make  an  agreement  contrary  to  his  inter- 
est, and  it  may  consist  in  either  misrepresenting  or  concealing 
material  facts  and  may  be  effected  by  words  or  by  actions  but 
neither  law  nor  equity  wiU  relieve  one  who  has  not  himself 
exercised  a  due  degree  of  caution.    While  cunning  and  cir- 
cumvention are  frowned  upon,  yet  vigilance  is  exacted  com- 
mensurate somewhat  with  the  party's  ability,  yet  if  a  person 
misrepresents  or  conceals  a  material  fact  which  is  particularly 
within  his  own  knowledge,  even  if  it  be  within  the  reach  of  the 
other  party,  yet  in  such  way  as  to  induce  him  to  refrain  from 
inquiry  and  from  informing  himself  regarding  the  transaction, 
such  transaction  would  be  void  on  the  ground  of  fraud,  and 
concealment  of  a  matter  which  may  disable  another  party  from 
performing  the  contract  is  a  fraud  if  injurious  to  the  other 
party. 

Though  a  fraudulent  contract  is  void  from  the  beginning 
as  against  any  party  intended  to  be  defrauded  or  against  the 
public  if  it  be  interested,  yet  the  party  conmiitting  the  fraud 
cannot  avoid  the  contract  and  may  be  held  to  it  or  be  held 
accountable  for  damages  for  the  breach  thereof  by  any  party 
in  interest  desiring  to  so  hold  him.  For  badges  of  frauds,  see 
Fraudulent  J  etc.,  Conveyances,  section  9,  (2). 

S  4b  Proof  of  fraikL — ^Thcrc  is  more  latitude  of  proof  in 
equity  with  respect  to  fraud  than  in  law.  Ordinarily  misrep- 
resentation as  to  a  fact  the  truth  or  falsehood  of  which  the 
other  party  has  an  opportunity  of  ascertaining,  or  the  conceal- 
ment of  a  matter  which  a  person  of  ordinary  skill  or  vigilance 
might  discover,  does  not  constitute  fraud,  nor  does  misrep- 
resentation as  to  the  legal  effect  of  an  agreement,  every  man 
of  mature  discretion  being  presumed  to  know  the  legal  effect 
of  an  instrument  which  he  signs  or  of  an  act  which  he  per- 
forms.   It  is  deception  as  to  facts  which  operates  as  fraud. 

Frauds  are  almost  infinite  in  kind  and  are  scarcely  limited 
by  any  rule  or  definition.  Fraud  may  be  shown  from  actual 
facts  and  circumstances  of  imposition,  from  the  intrinsic  na- 
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ture  and  subject  matter  of  the  bargain  itself,  that  is,  if  it  be 
of  such  character  as  no  man  in  his  sense  and  not  under  delusion 
or  imposition  would  make  on  the  one  hand  and  no  honest  or 
fair  man  would  accept  on  the  other,  also  from  circumstances 
and  conditions  of  the  parties,  for  it  is  as  much  against  con- 
science to  take  advantage  of  a  man's  weakness  or  necessity  as 
of  his  ignorance,  also  from  the  nature  and  circumstances  of  the 
transaction  with  respect  to  third  parties  and  its  being  an 
imposition  upon  them,  as  for  example,  creditors  of  one  of  the 
original  parties  to  the  contract,  or  to  the  transfer  of  property, 
as  the  case  may  be. 

§  5.  Frauds  as  criminal  offenses. — Some  frauds  are 
punishable  criminaUy,  usually  under  some  statute,  such  as 
uttering  a  fictitious  bank  bill,  selling  unwholesome  provisions, 
rendering  false  accounts  and  other  wrongful  acts  by  persons 
in  official  positions,  cheating  by  false  weights  and  measures 
and  in  general  fraudulently  obtaining  the  property  of  another 
by  deceitful  or  illegal  practice,  as  for  example,  where  one 
falsely  pretends  that  he  owns  property  and  thereby  obtains 
credit  on  purchases.  (See  Cheats^  False  Pretences^  Deceits^ 
and  Other  Frauds.) 

§  Iw    Statate  of  frauds. — See  Contracts^  section  4. 
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Of  conveyances  void  in  their  execution  as  to  third  per- 
sons,  there  are  two  classes : 

I.      FRArDULEXT  CONVEYANCES 


§  L    Stotato  ol  'Yrandiikiit  eounymnem/'—By  section 
5184  of  the  Code:  ^Every  gift,  conveyance,  assignment,  or 
transfer  of,  or  charge  upon,  any  estate,  real  or  personal,  every 
suit  commenced,  or  decree,  judgment,  or  execution  suffered  or 
obtained,  and  every  bond  or  other  writing  given  with  intent 
to  delay,  hinder,  or  defraud  creditors,  purchasers,  or  other 
persons  of  or  from  what  they  are  or  may  be  lawfully  entitled 
to,  shall,  as  to  such  creditors,  purchasers,  or  other  persons, 
their  representatives,  or  assigns,  be  void.    This  section  shall 
not  affect  the  title  of  a  purchaser  for  valuable  consideration, 
unless  it  appear  that  he  had  notice  of  the  fraudulent  intent  of 
his  immediate  grantor  or  of  the  fraud  rendering  void  the  title 
of  such  grantor/' 

§  2.  Soch  c€iiT«yaiioe  is  valid  between  tlie  parties.^ — As 
between  the  parties  and  persons  claiming  under  them,  the  con- 
veyance (though  fraudulent  as  to  others)  is  valid  and  binding. 
The  statute  avoids  the  conveyance  only  as  to  the  creditors, 
purchasers,  and  other  persons  when  the  grantor  designed  to 
hinder,  delay  or  defraud  by  it. 

So  a  fraudulent  grantor  cannot  recover  property  from  a 
fraudulent  grantee,  as,  where  a  father,  indebted,  fraudulently 
conveys  to  a  son  (102  Va.  880;  101  Va.  77;  83  Va.  775). 

And  the  same  is  true  as  to  voluntary  conveyances — they 
are  valid  between  the  parties. 

§  3.    What  ^creditoTi''  are  protected  by  the  atatates  of 
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frandnknt  and  Toluntary  oonvcyancet-p— "Creditors"  embraces 
general  creditors,  or  creditors  at  large,  subsequent  as  well 
as  exiting  creditors  (121  Va.  331),  and  lien  creditors  (as,  by 
judgment,  attachment,  execution,  etc.),  for  section  5186  of  the 
Code  provides  that  a  creditor  before  obtaining  a  judgment  or 
decree,  whether  the  claim  is  due  and  payable  or  not,  may  sue  to 
set  aside  the  conveyance,  assignment  or  transfer  or  charge  upon 
the  estate ;  and  he  has  a  lien  from  the  bringing  of  his  suit  or 
filing  his  petition;  but  the  lien  shall  not  be  valid  as  against 
a  subsequent  bona  fde  purchaser  of  real  or  personal  estate  for 
valuable  consideration  until  and  except  from  the  time  a 
memorandum  or  lis  pendens  has  been  recorded  and  indexed 
as  provided  by  law — ^see  Lis  Pendens. 

If  a  general  creditor  takes  a  mortgage  or  deed  of  trust, 
he  no  longer  is  considered  a  creditor,  but  is  in  law  a  ^pur- 
chaser''—  see  next  section. 

By  another  section  (5200),  "creditors"  are  not  restricted  to 
creditors  of  the  grantor,  but  embraces  all  creditors  who,  but 
for  the  deed  or  writing,  would  have  had  a  right  to  subject  the 
property  to  their  debts  (see  6  Grat.  154;  28  Grat.  787;  100  Va. 
101). 

But  no  one  claiming  as  an  administrator  or  executor  of 
the  grantor,  or  under  a  voluntary  assignment  for  the  benefit 
of  creditors  (he  being  a  volunteer  under  the  grantor  in  either 
case — ^i.  e.,  taking  without  consideration)  has  any  other  rights 
than  the  grantor  himself  had,  and  so  cannot  set  aside  a  pre- 
vious fraudulent  conveyance  of  such  grantor  (5  Munf.  28). 

A  creditor  who  successfully  attacks  one  fraudulent  debt 
in  a  deed  of  trust,  does  not  take  his  place,  but  his  lien  dates 
from  the  bringing  of  his  suit;  the  deed  of  trust  stands  valid 
as  to  other  iona  fide  debts  (96  Va.  276).  If  completely  fraud- 
ulent, the  property  is  treated  as  if  the  deed  had  never  been 
made  (94  Va.  315). 

But  a  creditor's  rights  do  not  prevail  as  against  a  pur- 
chaser for  value  from  the  voluntary  or  fraudulent  grantee, 
unless  it  appear,  as  the  statute  (§  5184)  says,  "he  had  notice 
of  the  fraudulent  intent  of  his  immediate  grantor  or  of  the 
fraud  rendering  void  the  title  of  such  grantor."  (2  M's  Real 
Prop.,  §  1171.) 

§  4    What  ^rchasert''  are  protected  by  the  statatee 
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of  frMdhlwil  and  volntenr  oonv«gmoas^— Section  5200  of 
the  Code  says  that  the  statute  of  fraudulent  or  volontary  ocm- 
veyanoe  shall  embrace  all  purchasers,  who,  but  for  the  fraud- 
ulent deed  or  writing,  would  have  had  title  to  the  property 
or  a  right  to  subject  it  to  their  debt. 

A  creditor  under  a  deed  of  trust  or  mortgage  is  in  law  a 
^^urchaser,"  and  not  a  creditor;  so  also  is  a  creditor  who 
takes  a  conveyance  in  payment  of  a  pre-existing  debt  (2  Lieigfa 
84;  18  Orat.  437;  15  Orat  153;  30  Orat.  297).  But  one  buying 
at  a  judicial  sale  made  for  the  benefit  of  a  creditor,  is  not  a 
purchaser,  but  simply  succeeds  to  the  rights  of  the  creditor. 

It  matters  not  from  whom  the  defrauded  purchaser  de- 
rives his  title,  whether  from  the  fraudulent  grantor,  or  from 
some  one  claiming  under  him. 

The  statute  of  fraudulent  conveyances  expressly  says,  it 
^shall  not  affect  the  title  of  a  purchaser  for  valuable  consider- 
ation, unless  he  had  notice  of  the  fraudulent  intent  of  his 
immediate  grantor,  or  of  the  fraud  rendering  void  the  title  of 
such  grantor.**    A  voluntary  conveyance  (i.  e.,  one  made  with- 
out consideration),  though  made  fraudulently,  cannot  be  de- 
feated by  a  subsequent  voluntary  deed,  nor  by  a  will,  for  such  a 
holder  is  not  a  purchaser  for  value. 

An  intent  to  deceive  and  defraud  creditors,  does  not 
invalidate  the  conveyance  as  to  purchasers, — the  intent  must 
be  to  defraud  purchasers  (1  Rob.  499,  539-40). 

The  purchaser  protected  is  the  ''complete  purchaser,^'  that 
is,  one  has  paid  all  the  consideration  (not  merely  secured  it 
to  be  paid)  and  has  acquired  his  conveyance  (or  at  least  the 
right  to  call  for  it),  before  he  has  notice  of  the  fraud  (Code, 
§  5200).     (2  M's  Real  Prop,,  §  1172.) 

§  S.  What  b  a  iralnable  coiuideration  mider  atatatcs  of 
fravdoleiit  and  ^rohintary  etmweymact^ — ^The  statute  of 
fraudulent  conveyances  (see  sectibn  1,  above)  says  the  statute 
shall  not  affect  the  title  of  a  purchaser  for  ^'valuable  consider- 
ation,''  without  notice  of  the  fraud ;  and  the  statute  of  volun- 
tary conveyances  says  the  conveyance,  etc.,  not  upon  ''consider- 
ation deemed  valuable  in  law,''  or  upon  consideration  of 
marriage,  is  void  as  to  creditors.  So  a  valuable  considera- 
tion and  want  of  notice  is  a  good  defense  in  a  suit  to  set  aside 
a  conveyance  for  actual  fraud;  and  a  valuable  consideration 
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alone  is  a  good  defense  where  the  conveyance  is  attacked  for 
being  voluntary. 

If  the  consideration  is  so  grossly  inadequate  as  to  shock 
the  conscience  of  a  person  of  common  sense,  it  is  not  sufficient, 
but  is  itself  a  proof  of  fraud  (2  Leigh  149;  3  Leigh  367;  9 
Grat.  930) ;  but  in  the  case  of  a  suit  to  set  aside  a  voluntary 
conveyance,  if  the  consideration  is  clearly  inadequate,  or  ma- 
terially short,  a  court  of  equity  will  treat  the  conveyance  as 
void  as  to  the  excess  in  value,  allowing  it  to  stand  as  security 
for  the  actual  value  of  the  consideration  (26  Grat.  934). 

A  contemplated  marriage  of  the  parties  or  of  any  of  their 
children  is  a  valuable  consideration  sufficient  under  the  statute 
of  fraudulent  conveyances  (29  Grat.  628,  636;  90  Ya.  683;  92 
Va.,  188),  but  not  under  the  statute  of  voluntary  conveyances, 
it  being  expressly  excluded. 

A  conveyance  to,  or  post-nuptial  settlement  upon,  the 
wife  by  the  husband,  in  consideration  of  her  relinquishment 
(not  a  mere  verbal  promise  to  relinquish)  of  her  contingent 
right  of  dower,  or  of  other  property,  or,  in  case  of  separation, 
of  her  right  to  support  and  maintenance, — ^is  supported  by  a 
valuable  consideration  (98  Va.  284;  76  Va.  764;  17  Grat.  92; 
15  Grat.  368;  8  Grat.  166).     (2  M's  Real  Prop.,  §§  1180-2.) 

Illegal  considerations  are  not  valuable  considerations, 
— such  as  are  immoral  (as,  illicit  cohabitation),  or  are  in  un- 
reasonable restraint  of  trade,  or  are  against  freedom  of  mar- 
riage, or  are  contrary  to  some  positive  rule  of  law  or  statute — 
see  Conditions  of  Conveyances. 

§  8.  What  ^otlier  persons"  are  protected  by  tlie  statute. 
— The  statute  of  fraudulent  conveyances  (see  section  1,  above) 
avoids  such  conveyances  as  against,  not  only  ^^creditors''  and 
"purchasers,"  but  also  "other  persons"  who  may  be  defrauded 
"of  or  from  what  they  are  or  may  be  lawfully  entitled  to." 
"Other  persons"  gives  protection  to  a  plaintiff  in  an  action 
for  damages  for  a  tort  or  injury  to  the  person  or  property, 
as,  for  seduction,  adultery,  etc.,  or  fon  a  breach  of  a  contract 
(1  Bob.  136;  6  Grat  154;  7  Grat.  26) ;  or  to  a  plaintiff  in  a 
suit  for  divorce  and  alimony,  etc.,  and  to  set  aside  the  hus- 
band's conveyance  as  fraudulent  (99  Va.  746).  (2  M's  Real 
Prop.,  §  1171.) 

§  7.    CoDTeyance  before  marriage  in  frand  of  dowfr  or 
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r. — ^A  conveyance  by  an  unmarried  woman,  in  con- 
templation of  marriage,  without  the  intended  husband^s  knowl- 
edge, unless  to  secure  a  just  debt  or  to  provide  for  the  children 
of  a  previous  marriage,  is  in  fraud  of  his  right  to  curtesy  (see 
Curtesy)^  and  therefore  may  be  set  aside;  so  likewise  as  to  a 
conveyance  thus  made  by  the  husband  in  fraud  of  her  ri^ht 
to  dower,  even  though  made  as  a  provision  for  a  child  by  a 
former  marriage,  or  a  mother  or  other  relative.  (106  Va.  564; 
6  Grat.  332;  2  Leigh,  332.) 

i  8.  Copv^ynce  by  hnslMiid  to  wife.1 — In  a  contest  be- 
tween the  creditors  of  an  insolvent  husband  and  the  wife,  as 
to  a  conveyance  to  the  wife  from  the  husband,  or  from  others 
with  means  furnished  by  him,  the  conveyance  is  pHma  facie 
presumed  to  be  actually  fraudulent,  and  the  burden  rests  upon 
the  wife  or  those  claiming  under  her  to  repel  the  presumption 
and  show  by  clear  and  satisfactory  evidence  that  the  consider- 
ation was  paid  by  her  bona  fide^  or  in  case  of  a  settlement  upon 
her,  that  he  retained  ample  assets  to  satisfy  his  existing 
creditors  (106  Va.  522;  105  Va.  628;  103  Va.  81,  265;  101  Va. 
188;  100  Va.  190;  98  Va.  663;  97  Va.  565;  94  Va.  618,  716) ; 
but  if  the  husband  is  not  indebted  at  the  time,  no  such  pre- 
sumption arises,  and  the  burden  is  on  the  subsequent  creditor 
to  show  that  a  prospective  fraud  was  contemplated  and 
directed  against  him  (105  Va.  628). 

Under  the  statute  of  "voluntary  conveyances''  (see  section 
11,  below),  a  conveyance  in  consideration  of  marriage,  or  an 
ante-nuptial  settlement,  is  void  as  to  existing  creditors;  or 
if  he  is  indebted  at  the  time  there  is  a  prima  facie  presumption 
of  fraud  against  subsequent  creditors  (105  Va.  632;  107  Va. 
628).  As  to  conveyances  after  marriage,  or  post-nuptial  set- 
tlements, without  consideration,  by  an  insolvent  husband,  it 
is  prima  facie  presumed  to  be  voluntary  and  void,  and  the 
burden  of  rebutting  the  presumption  rests  upon  her  (84  Va. 
810;  85  Va.  42;  87  Va.  404;  90  Va.  626;  93  Va.  341-2;  94  Va. 
716;98Va.  9;105  Va.  628). 

The  statute  of  voluntary  conveyances  does  not  cover  the 
case  of  a  purchaser  in  consideration  of  marriage  (that  being 
a  valuable  consideration),  without  notice  of  the  fraud,  or  any 
case  of  a  purchaser  for  value,  without  notice,  who  has  a  good 
defense  against  existing  creditors  (96  Va.  479). 
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§  9.    What  amomits  to  fimod. 

(1)  What  fraudulent  intent  necessary. — ^A  fraudulent  in- 
tent in  both  parties,  grantor  and  grantee,  is  required;  the 
grantee  must  be  party  to  the  fraudulent  design  and  colhide 
with  him  in  accomplishing  it;  for  if  he  had  no  notice  of 
grantor's  design  and  has  paid  a  valuable  consideration,  the  con- 
veyance is  unimpeachable.  Positive  knowledge  on  the  grantor's 
part  need  not  be  shown,  but  only  knowledge  of  facts  and  cir- 
cumstances sufficient  to  excite  suspicion  in  the  mind  of  a  per- 
son of  ordinary  care  and  prudence,  and  prompt  him  to  in- 
quire into  the  transaction,  which  would  necessarily  lead  to 
the  discovery  of  the  fraudulent  intent  (94  Va.  308;  94  Va. 
703;  97  Va.  195). 

A  conveyance  not  fraudulent  when  made  cannot  become 
so  afterwards.     (2  M's  Real  Prop.,  §  1173.) 

(2)  Badges  of  fraud. — ^The  usual  badges  of  fraud  are, 
gross  inadequacy  of  price;  no  security;  unusual  length  of 
credit ;  bonds  taken  at  long  periods ;  conveyance  in  satisfaction 
of  debt  of  father  to  son,  they  residing  together;  threats  and 
pendency  of  suits;  concealment  of  the  transaction;  keeping  the 
conveyance  a  considerable  time,  unacknowledged  and  unregis- 
tered; grantor  remaining  in  possession;  absence  of  itemized 
accounts,  and  of  vouchers;  contradiction  in  the  statements  of 
the  grantor  and  grantee;  want  of  means  by  the  grantor  to 
create  the  alleged  indebtedness;  and  failure  to  examine  as 
witnesses  persons  having  had  opportunity  to  know  the  facts, 
Any  of  these  may  make  a  prima  facie  case  of  fraud,  which  will 
call  upon  the  parties  for  an  explanation,  and  all  combined  will 
generally  suffice  to  show  fraud  as  to  all  parties  (83  Va.  491). 

These  are  not  necessarily  badges  of  fraud :  That  the  de- 
fendant, pending  actions  against  him,  threatens  to  protect  him- 
self, if  they  are  \  ressed,  and  to  make  an  assignment  postpon- 
ing the  claims  of  the  suing  creditors;  that  the  bonds  of  the 
preferred  creditors  are  dated  back  without  their  knowledge; 
that  the  grantor  is  to  retain  possession  and  take  the  profits 
until  such  bonds  mature  11  months  afterwards;  that  the 
grantor  secures  the  debt  of  the  suing  creditor  on  condition  of 
the  release  of  one-half  thereof,  etc.  (85  Va.  955). 

A  conveyance  by  a  father,  heavily  indebted,  and  with  a 
damage  suit  pending,  of  all  his  property  to  a  son  for  an  im- 
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probable  cash  payment,  and  deferred  payments  without  in- 
terest through  15  years,  with  the  son's  agreement  to  provide 
maintenance  for  his  father  and  mother  during  their  lives,  is 
fraudulent,  unless  satisfactorily  explained,  especially  if  the 
son  is  not  examined  as  a  witness  (77  Va.  827).  (2  M's  Real 
Prop.,  §  1174.) 

(3)  Fraudulent  alignments, — In  an  assignment  by  an 
insolvent  debtor  purporting  to  convey  all  his  property,  any 
reservation  of  benefit  to  himself  or  provisions  giving  him 
control  over  the  property,  proceeds,  or  profits,  so  as  to  en- 
able him  to  defeat  the  conveyance;  or  reserving  the  power 
to  revoke  the  conveyance ;  or  selecting  as  trustee  one  disquali- 
fied ;  or  stipulating  for  the  maintenance  of  the  grantor  or  his 
family,  or  for  his  employment  at  a  fixed  salary, — all  these  will 
render  the  assignment  fraudulent  (97  Va.  550). 

As  to  a  release  clause  in  an  assignment,  it  is  permissible, 
where  all  his  property  is  conveyed,  to  provide  that  those  who 
avail  themselves  of  the  deed  shaU  release  so  much  of  their 
debts  as  are  not  satisfied  by  its  proceeds  (8  Leigh  272;  1  Grat. 
274;  8  Grat.  457;  94  Va.  594;  97  Va.  560;  105  Va.  843). 

A  release  clause  accepted  by  the  creditors  does  not  affect 
any  other  security  held  by  a  creditor  (94  Va.  594). 

Of  course  the  debtor,  in  an  assignment,  may  except  such 
property  as  is  exempt,  as,  the  homestead  and  poor  debtor's 
exemption. 

As  to  preferences,  except  so  far  as  prohibited  by  the 
Bankruptcy  Act  of  Congress,  it  is  not  illegal  to  prefer  one 
creditor  to  another  (neither  having  any  lien),  in  a  deed  of 
assignment,  provided  there  is  no  design  to  secure  some  fraud- 
ulent or  illegal  pecuniary  benefit  or  advantage  therefrom  to 
the  debtor  himself;  and  this,  though  the  motive  be  to  get 
even  with  those  who  pressed  him  too  hard  (106  Va.  39,  756; 
103  Va.  36;  94  Va.  694;  85  Va.  955). 

An  assignment  may  be  void  for  fraud  as  to  some  and 
valid  as  to  others  not  intended  to  be  defrauded  (8  Leigh  272; 
95  Va.  276) ;  though  it  is  not  necessary  to  show  a  direct,  con- 
scious intent  to  defraud  each  personally,  if  the  general  intent 
is  present;  but  if  the  circumstances  show  there  was  no  such 
intent  actually  to  defraud  a  particular  creditor,  he,  it  seems. 
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cannot  attack  the  deed  (92  Va.  188;  98  Va.  666).  (2  M's 
Beal  Prop.,  §§  1176-8.) 

§  10.  Lien  of  attacking  creditors  and  how  paid;  person- 
al decree  for  balance. — Section  5186  of  the  Code  provides 
that  in  suits  to  avoid  fraudulent  or  voluntary  conveyances,  the 
creditor  has  a  lien  from  the  time  of  bringing  his  suit  on  all 
the  real  and  personal  estate,  and  a  petitioning  creditor  has  a 
lien  thereon  from  the  time  of  filing  his  petition;  and  if  the 
proceeds  of  sale  will  not  pay  all  the  liens  acquired  at  the  same 
time,  they  shall  be  applied  rotably  to  such  liens,  and  the  court 
may  make  a  personal  decree  against  the  debtor  for  any  de- 
ficiency on  the  claim  of  any  creditor  after  applying  thereto 
his  share  of  the  proceeds  of  sale,  or  if  he  be  not  entitled  to 
share  in  such  proceeds,  may  render  a  personal  decree  against 
the  debtor  for  the  full  amount  of  the  creditor's  claim. 

Where  a  decree  is  against  several  voluntary  grantees  (i.  e., 
grantees  without  consideration),  contribution  will  be  ordered 
among  them  so  that  each  will  pay  his  just  proportion;  but  all 
are  liable  for  any  one  failing  to  pay  his  part,  until  the  debt  is 
completely  paid  (2  Rand.  384;  28  Grat.  825,  829-30;  31  Grat. 
620;  83  Grat.  507). 

A  voluntary  grantee,  without  actual  fraud,  though  in 
possession,  is  not  accountable  for  rents  and  profits  prior  to 
the  decree,  now  for  the  property  itself  or  its  value  if  it  has 
been  sold  or  rented  or  accidentally  destroyed  prior  to  the 
filing  of  the  suit;  but  otherwise  where  there  is  actual  fraud 
(2  Leigh,  30;  1  Grat.  289;  2  Grat.  73,  419;  6  Grat.  80). 

II.    Voluntary  Conveyance 

§  11.  Statute  of  "volnntary  conveyances''* — By  section 
5185  of  the  Code :  ^^Every  gift,  conveyance,  assignment,  trans- 
fer, or  charge,  which  is  not  upon  consideration  deemed  valu- 
able in  law,  or  which  is  upon  consideration  of  marriage,  shall  be 
void  as  to  creditors  whose  debts  shall  have  been  contracted  at 
the  time  it  was  made,  but  shall  not,  on  that  account,  merely, 
be  void  as  to  creditors  whose  debts  shall  have  been  contracted 
or  as  to  purchasers  who  shall  have  purchased  after  it  was 
made;  and  though  it  be  decreed  to  be  void  as  to  prior  cred- 
itors, because  voluntary  or  upon  consideration  of  marriage, 
it  shall  not,  for  that  cause,  be  decreed  to  be  void  as  to  subse- 
quent creditors  or  purchasers." 
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§  12.    Wbl  ''crediton''  are  protoctod  by  the  statnle.— 

A  voluntary  conveyance  (i.  e.,  one  without  consideration),  in 
the  absence  of  an  actual  fraudulent  intent,  is  good  as  to  sub- 
sequent creditors  and  purchasers,  but  voidable  as  to  existing  or 
prior  creditors.  But  if  the  grantor  is  indebted  at  the  time, 
there  is  a  prima  facie  presumption  that  the  deed  (being  volun- 
tary) is  fraudulent  as  to  subsequent  creditors,  though  this  may 
be  repeUed ;  and  if  the  grantor  be  not  indebted,  the  presump- 
tion is  that  there  is  no  fraud,  but  this  may  be  repelled  by 
showing  he  immediately  went  heavily  in  debt,  or  by  other 
proof  (105  Va.  632;  122  Va.  588), 

For  further  as  to  the  "creditors"  embraced  by  the  statute, 
see  section  3,  above. 

§  IS.  Matters  onder  ^Yrandnk&t  comreyanoes''  applica- 
ble to  'SrehmtaiT  conveyances". — For  validity  of  convey- 
ances between  the  parties,  see  section  2,  above;  what  "pur- 
chasers" are  protected,  section  4 ;  what  is  a  valuable  consider- 
ation, section  5;  conveyance  by  husband  to  wife,  section  8: 
lien  of  attacking  creditors,  section  10. 

§  14.  Limilation  of  snita  to  avoid  vohmtary  deeds,  etc 
— If  the  suit  is  merely  on  the  ground  that  the  conveyance,  etc., 
is  voluntary  or  upon  consideration  of  marriage,  it  must  be 
brought,  etc.,  within  5  years  from  the  recordation  of  the  con- 
veyance, etc.,  if  recorded  under  a  law  providing  for  its  record- 
ation, and  if  not  so  recorded,  then  within  5  years  from  the 
time  the  same  was  or  should  have  been  discovered  (Code,  § 
5820).  /        ,      ,    ^ 

This  limitation  does  not  apply  where  fraud  is  also  relied 
upon  (86  Va.  687). 

Ignorance  or  mistake  of  the  law  does  not  affect  contracts 
or  conveyances;  but  ignorance  in  law  of  the  title  one  pro- 
poses to  convey  or  acquire  is  ground  for  relief  (26  Grat.  470; 
21  Grat.  313;  8  Grat.  70;  7  Grat.  86;  3  Grat.  193;  12  Leigh, 
434;  6  Rand.  594). 
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FUGITIVES  FROM  JUSTICE 

S  1.  Surrender  of  fugitives  from  other  states 

S  2.  When  warrant  of  arrest  to  issue;  its  execution  and  return 

S  3.  Proceeding  before  the  Justice  after  arrest 

S  4.  The  Justice  to  Inform  the  Governor;  his  duty 

S  5.  Proceedings  upon  appearance  of  accused  in  court 

S  6.  When  and  by  whom  he  may  be  retaken 

S  7.  Costs,  how  and  by  whom  paid;   what,  if  Jailor  not  paid 

S  8.  When  fugitive  to  be  detained  here 

S  9.  Rules  of  practfce  and  forms  for  rendition  of  fugitives 

S  10.  Forms  adopted  by  the  Interstate  Extradition  Conference 

§  1.    Surrender  of  fugitives  from  other  states. — By  cl.  2. 

sec.  2,  Art.  IV,  U.  S.  Const. :  "A  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall,  on  demand  of  the  execu- 
tive authority  of  the  state  from  which  he  fled,  be  delivered  up, 
to  be  removed  to  the  state  having  jurisdiction  of  the  crime." 

Virginia  responds  to  this  provision  thus :  By  section  5061 
of  the  Code:  ^'Any  person  charged  in  another  state  of  this 
Union  with  treason,  felony,  or  other  crime,  who  shall  flee 
from  justice  and  be  found  within  this  State,  shall,  on  demand 
of  the  executive  authority  of  the  state  from  which  he  fled, 
made  in  the  manner  prescribed  by  the  Constitution  and  laws 
of  €he  United  States,  be  delivered  up  according  to  the  said 
Constitution  and  laws,  to  be  removed  to  the  state  having  juris- 
diction of  the  crime." 

In  the  supreme  court  of  New  York  it  has  been  held  that 
by  the  use  of  the  words  '^treason,  felony,  or  other  crime,"  the 
f ramers  of  the  Constitution  of  the  United  States  intended  to 
provide  a  remedy  which  should  reach  every  offense  criminally 
cognizable  by  the  laws  of  any  of  the  states. 

For  the  surrender  by  the  Governor  to  a  justice  on  requi- 
sition of  the  President,  of  fugtives  from  foreign  nations,  see 
Code,  §§  6059-60. 

§  2.  When  warrant  of  arrest  to  issue;  its  execotion  and 
return^ — By  section  5062  of  the  Code :  "Whenever  any  per- 
son is  found  within  this  State  charged  with  treason,  felony 
or  misdemeanor  committed  in  any  other  state,  any  just- 
tice  may,  upon  complaint  on  oath  or  other  satisfactory  evi- 
dence that  such  person  committed  the  offense,  issue  a  warrant 
to  bring  the  person  so  charged  before  the  same  or  some  other 
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jttfliioe  within  the  State,  and  the  officer  to  whom  such  warrant 
IB  directed,  may  execute  the  same  in  any  county  or  corporation 
in  the  State,  and  bring  the  party,  when  arreted,  before  any 
justice  of  the  same  or  any  other  county  or  corporation." 

Upon  this  subject  the  statutes  of  Massachusetts  and  Vir- 
ginia are  the  same.  It  has  been  decided  by  the  supreme  court 
of  the  former  state  that  this  law  is  ccmstitutonal,  and  that  a 
justice  of  the  peace  has  authority  under  this  secticm  to  issue 
^  warrant  to  arrest  a  fugitive  from  justice  from  another  state, 
lipoid  the  complaint  on  oath  of  the  party  alone  preferring  the 
charge. 

§  S.    ProcMdmg  before   Hie  josiioe  after  arrests— By 
section  6063  of  the  Code:  ^^When  any  person  shall  have  been 
arrested  and  brought  before  a  justice,  under  the  provisions  of 
tbt  preceding  section,  and  it  shall  appear  to  the  justice  before 
^hom  the  person  charged  is  brought  that  there  is  reasonable 
cause  to  believe  that  the  complaint  is  true,  he  shall,  if  he 
would  have  been  bailable  by  a  justice,  in  case  the  offense  had 
been  committed  in  this  State,  be  required  to  enter  into  a 
recognizance,   with   sufficient  surety,   in   a   reasonable   sum, 
to  appear  before  the  circuit  court  of  the  county,  or  the  cor- 
poration court  of  the  city,  or  the  justice  before  whom  he  is 
brought,  on  the  first  day  of  the  next  term  thereof,  or  at  a  fu- 
ture day  of  said  term,  or  at  a  future  day  before  the  judge  of 
said  circuit  or  corporation  court  in  vacation,  allowing  a  rea- 
sonable time  to  obtain  the  warrant  of  the  Executive  and 
to  abide  the  order  of  the  court,  and  if  such  person  do  not 
enter  into  such  recognizance,  he  shall  be  committed  to  jail, 
and  be  there  detained  until  the  day  named  by  the  said 
justice  in  his  warrant  of  conmiitment,  when  he  shall  be 
brought    before    the    court    or    judge,    which    date    shall 
be  put  in  the  mittimus  when  said  party  is  committed  to  jail. 
The  recognizance,  if  any,  together  with  the  warrant  and  pro- 
ceedings thereon,  shall  be  returned  to  the  clerk  of  said  court 
without  delay,  and  if  the  prisoner  has  been  held  to  appear  be- 
fore the  judge  of  the  court  in  vacation,  the  clerk  shall  imme- 
ditely  notify  said  judge,  but  if  he  is  held  to  the  first  day  of 
the  next  term  of  the  court,  or  to  any  future  day  of  said  term, 
the  clerk  diall  docket  said  case  at  the  head  of  the  criminal 
docket,  and  if  the  person  entering  into  the  recognizance  fail 
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to  appear  according  to  the  conditions  thereof,  his  default  shall 
be  entered  of  record,  and  like  proceedings  be  had  as  in  cases 
of  other  recognizance  entered  into  before  a  justice;  but  if  such 
person  would  not  have  been  bailable  by  a  justice  in  case  the 
offense  had  been  committed  in  this  State,  he  shall  be  committed 
to  jail,  and  there  detained  until  the  day  so  appointed  for  his 
appearance  before  the  said  court,  or  judge  thereof  in  vacation, 
and  like  proceedings  thereon  shall  be  had  as  is  hereinbefore 
provided,  where  he  is  committed  for  failing  to  give  bail." 

§  4.  Hie  justice  to  inform  the  Governor;  hb  dnty. — By 
section  5064  of  the  Code :  ^^The  justice,  by  whom  such  person  is 
so  recognized  or  conmiitted,  shall  immediately,  by  letter,  ap- 
prise the  Governor  of  the  fact,  who  shall  thereupon  communi- 
cate the  same  to  the  executive  of  the  state  where  the  crime  is 
charged  to  have  been  committed." 

§  5  Prooeedngm  upon  appremnoe  of  eccrtted  in  eonrt. 
— By  section  5065  of  the  Code :  ^^If  the  person  so  recognized  or 
committed,  shall  appear  before  the  court  on  the  day  ordered, 
he  shall  be  discharged,  imless  he  shall  be  demanded  by  some 
person  authorized  by  the  warrant  of  the  Governor  to  receive 
him,  or  unless  the  court  see  cause  to  commit  him,  or  to  require 
him  to  enter  into  a  new  recognizance  for  his  appearance  on 
some  other  day;  and  if,  when  ordered,  he  do  not  enter  into 
such  recognizance,  he  shall  be  committed  and  detained  as  be- 
fore." 

§  C  Wlien  and  by  wliom  be  may  be  retaicen^ — By  htter 
part  of  section  5065 :  '^But  whether  the  person  so  charged  shall 
be  recognized,  conmiitted,  or  discharged,  any  person  author- 
ized by  the  warrant  of  the  Governor  may,  at  all  times,  take 
him  into  custody,  and  the  same  shall  be  a  discharge  of  the 
recognizance,  if  any,  and  shall  not  be  deemed  an  escape." 

§  7.  Coata»  how  and  by  whom  paid;  wbat,  if  jailer  not 
ptUL — By  section  5066  of  the  Code:  'The  complainant  in 
in  such  case  shall  be  answerable  for  all  the  actual  costs  and 
charges,  and  for  the  support,  in  jail,  of  any  person  so  commit- 
ted, to  be  paid  in  the  same  manner  as  by  a  creditor  for  his 
debtor  committed  on  execution,  and  if  the  charge  for  his  sup- 
port in  jail  shall  not  be  so  paid,  the  jailor  may  discharge  him 
in  like  manner  as  if  he  had  been  committed  for  debt  on  an 
execution."    See  Code,  §  2878. 
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S  8»  Wban  fvfitm  to  be  cbfainaJ  here. — ^By  section 
M)67  of  the  Code :  ^No  person  under  proeecution  for  any  offense 
alleged  to  be  committed  within  this  State,  shall  be  deliTered  up 
to  the  executive  authority  of  another  state,  or  of  the  United 
States,  until  such  prosecution  shall  have  been  determined,  and 
the  person  prosecuted  shall  have  been  punished  if  condemned; 
nor  shall  any  person  under  recognizance  to  appear  as  a  wit- 
ness in  any  such  prosecution,  be  so  delivered  up,  until  said 
prosecution  be  determined.  Nor  shall  any  person,  who  was 
in  custody  upon  any  execution  or  upon  process  in  any  suit,  at 
the  time  of  his  arrest  for  a  crime  charged  to  have  been  com- 
mitted without  the  jurisdiction  of  this  State,  be  so  delivered 
up  without  the  consent  of  the  plaintiff,  in  such  execution  or 
suit,  until  the  amount  of  such  execution  shaU  have  been  paid, 
or  until  such  person  shall  be  otherwise  discharged  from  such 
execution  or  process.'' 

§  f.  Roletol  iwmcticeaiulprooediire  for  aarrenderingol 
hisitiwa. — [The  following  rules  and  forms  for  the  rendition  I 

(or  surrendering)  of  fugitives  from  justice  were  agreed  upon 
at  the  Interstate  Extradition  Conference,  at  which  Virginia 
and  a  number  of  other  States  were  represented.  It  is  be- 
lieved that  the  Governors  of  practically  all  of  the  States  in 
the  Union  now  observe  the  same  rules  and  forms.] 

The  application  must  be  made  by  the  District  or  Prose- 
cuting Attorney  for  the  county  or  district  in  which  the  offense 
was  committed,  and  must  be  in  duplicate  original  papers  or 
certified  copies  thereof. 

The  following  must  appear  by  the  certificate  of  the  Dis- 
trict or  Prosecuting  Attorney : 

(a)  The  full  name  of  the  person  for  whom  extradition 
is  adced,  together  with  the  name  of  the  agent  proposed,  to  be 
properly  spelled,  in  roman  capital  letters,  for  example :  JOHN 
DOE. 

(b)  That  in  his  opinion  the  ends  of  public  justice  re- 
quire that  the  alleged  criminal  be  brought  to  this  State  for 
trial  at  the  public  expense. 

(c)  That  he  believes  he  has  sufficient  evidence  to  secure 
the  conviction  of  the  fugitive. 

(d)  That  the  person  named  as  agent  is  a  proper  person, 
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and  that  he  has  no  private  interest  in  the  arrest  of  the  fugi- 
tive. ..     r      ^;  ^ 

(e)  If  there  has  been  any  former  application  for  a  re- 
quisition for  the  same  person  growing  out  of  the  same  trans- 
action, it  must  be  so  stated,  with  an  explanation  of  the  rea- 
sons for  a  second  request,  together  with  the  date  of  such  ap- 
pUcation  as  near  as  may  be. 

(f )  If  the  fugitive  is  known  to  be  under  either  civil  or 
criminal  arrest  in  the  State  or  Territory  to  which  he  is  al- 
leged to  have  fled,  the  fact  of  such  arrest  and  the  nature  of 
the  proceedings  on  which  it  is  based  must  be  stated. 

(g)  That  the  application  is  not  made  for  the  purpose 
of  enforcing  the  collection  of  a  debt,  or  for  any  private  pur- 
pose whatever,  and  thai;  if  the  requisition  applied  for  be 
granted,  the  criminal  proceedings  shall  not  be  used  for  any 
of  said  objects. 

(h)  The  nature  of  the  crime  charged,  with  a  reference, 
when  practicable,  to  the  particular  statute  defining  and  pun- 
ishing the  same. 

(i)  If  the  offense  charged  is  not  of  recent  occurrence  a 
satisfactory  reason  must  be  given  for  the  delay  in  making 
the  application. 

1.  In  all  cases  of  fraud,  false  pretenses,  embezzlement 
or  forgery,  when  made  a  crime  by  the  common  law,  or  any 
penal  code  or  statute,  the  affidavit  of  the  principal  com- 
plaining witness  or  informant  that  the  application  is  made 
in  good  faith,  for  the  sole  purpose  of  punishing  the  accused, 
and  that  he  does  not  desire  or  expect  to  use  the  prosecution 
for  the  purpose  of  collecting  a  debt,  or  for  any  private  pur- 
pose, and  will  not  directly  or  indirectly  use  the  same  for  any 
of  said  purposes,  shall  be  required,  or  a  sufficient  reason  be 
given  for  the  absence  of  such  affidavit. 

2.  Proof  by  affidavit  of  facts  and  circumstances  satisfy- 
ing the  Executive  that  the  alleged  criminal  has  fled  from  the 
justice  of  the  State,  and  is  in  the  State  on  whose  Executive 
the  demand  is  requested  to  be  made,  must  be  given.  The 
fact  that  the  alleged  criminal  was  in  the  State  where  the 
crime  was  committed  at  the  time  of  the  conmiission  thereof, 
and  is  found  in  the  State  upon  which  the  requisition  was 
made,  shall  be  sufficient  evidence,  in  the  absence  of  otlui 
proof  that  he  is  a  fugitive  from  justice. 
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S.  If  an  indictment  has  been  found,  certified  copies,  in 
doplicate^  must  mccompany  the  application. 

4.  If  an  indictment  has  not  been  found  by  a  grand  jury, 
the  facts  and  circumstances  showing  the  commission  of  the 
crime  diarged,  and  that  the  accused  perp^rated  the  same, 
must  be  diown  by  affidarits  taken  before  a  magistrate  (a 
notary  public  is  not  a  magistrate  within  the  meaning  of  the 
statutes)  and  that  a  warrant  has  been  issued,  and  duplicate 
certified  copies  of  the  same,  together  with  the  returns  thereto, 
if  any,  must  be  furnished  upon  an  application. 

5.  The  oiBcial  character  of  the  officer  taking  the  affi- 
davits or  depositions  and  of  the  officer  who  issued  the  warrants 
must  be  duly  certified. 

6.  Upon  the  renewal  of  an  application,  for  example :  on 
the  ground  that  the  fugitive  has  fled  to  another  State,  not 
having  been  found  in  the  State  on  which  the  first  was  granted, 
new  or  certified  copies  of  papers  in  conformity  with  the  above 
rules  must  be  furnished. 

7.  In  the  case  of  any  person  who  has  been  convicted  of 
any  crime,  and  escapes  after  conviction,  or  while  serving  his 
sentence,  the  application  may  be  made  by  the  jailer,  sheriff, 
or  other  officer  having  him  in  custody,  and  shall  be  accom- 
panied by  certified  copies  of  the  indictment  or  information, 
record  of  conviction  and  sentence  upon  which  the  person  is 
held,  with  the  affidavit  of  such  person  having  him  in  custody 
showing  such  escape,  with  the  circumstances  attending  the 


8.    No  requisition  wiU  be  made  for  the  extradition  of  any 
fugitive  except  in  compliance  with  these  rules. 

§  It.    Forma  adopted  by  Hio  Intontate  Extraditioo  Con- 


No.  1.    FoKM.  or  RBQUismoir. 
State  of . 


The  Governor  of  — 
To  the  Governor  of 


Whereas,  It  appean  by  ,  which  hereunto  annexed 

and  which  I  certify  to  be  authentic  and  duly  authenticated  in  accord- 

anee  with  the  laws  of  this ,  that stands  charaed  with 

the  crime  of ,  which  I  certify  to  be crime  under  the 

laws  of  this  ,  committed  in  the  county  of  in  this 

p  and  it  havina  been  represmted  to  me  that  he  has  fled  from 

(be  Justice  of  this ,  and  may  have  taken  refuge  in  the ^. 
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Now,  Therefore,  pursuant  to  the  proTisions  of  the  ConsUtutlon  and 
the  laws  of  the  United  States  In  such  case  made  and  provided,  I  do 

hereby  require  that  the  said be  apprehended  and  delivered 

to who hereby  authorized  to  receive  and  convey 

to  the  of  ,  there  to  be  dealt  with  according  to  law. 

In  Witness  Whereof,  I  have  hereunto  signed  my 

name  and  affixed  the seal  of  the at 

the  Capitol  in  the  — ^^^ ,  this day  of 

in  the  year  of  our  Lord  192 — . 
By  the  Governor: 


No.   2.    FoBM   or  Wabbajtt. 


State  of 


The  Governor  of 
To  


And  the  Sheriffs,  under  Sheriffs,  and  other  officers  of  and 

in  the  several  cities  and  counties  of  this  : 

Whereas,  It  has  been   represented  to  me  by  the  Governor  of 
that stands  charged  with  the  crime  of 


which  he  certifies  to  be  crime  under  the  laws  of  said ,  com. 

mitted  in  the  county  of in  said  ,  and  that 

ha      fled  from  Justice  in  said  and  ha        taken  refuge  in 

the  ,  and  the  said  Governor  of  having,  in  pursu- 
ance of  the  Constitution  and  laws  of  the  United  States,  demanded  of 

me  that  I  shall  cause  the  said to  be  arrested  and  delivered 

to ,  who  is  duly  authorised  to  receive into  his  custody 

and  convey back  to  the  said of 

And  whereas,  the  said  representation  and  demand  is  accompanied 

by whereby  the  said shown  to  have  been  duly  charged 

with  the  said  crime  and  with  having  fled  from  said  ,  and 

taken  refuge  in  the  which  duly  certified  by  the 

said  Governor  of to  be  authentic  and  duly  authenticated: 

Wherefore,  you  are  required  to  arrest  and  secure  the  said 

wherever may  be  found  within  the and  accord 

such  opportunity  to  sue  out  a  writ  of  Habeas  Corpus  as  is  pre- 


scribed by  the  laws  of  this ana  to  thereafter  deliver 

into  the  custody  of  the  said  to  be  taken  back  to  the  said 

from  which  fled,  pursuant  to  the  requisition;  and 

also  to  return  this  warrant  and  make  return  to  the  Governor  of 
within  thirty  days  from  the  date  hereof,  of  all  your  proceed- 
ings had  thereunder,  and  of  all  fiicts  and  circumstancee  relating 
thereto. 

Given  under  my  hand  and  the  seal  of 

the ,  at  the  Capitol,  in  the     ■         this  ■ 

day  of  ,  in  the  year  of  our  Lord  192 — . 

By  the  Governor: 
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No.  t.    FoftM  or  AirrHOBiTT  to  Aoeirr  to  Rbcbive  the  PuBomt 
8UU  of 


Ttao  QoTornor  of 


To  All  To  Whom  These  Presents  Shall  Come: 

Know  Te,  That  I  hare  authorised  and  empowered  and  by  these 

yresents  do  anthoriie  and  empower  to  take  and  reoeive 

from  the  proper  anthoritiee  of  the fugitive  from  jnstioe  and 

oo&Toy to  the of  ,  there  to  be  dealt  with 

aooording  to  law. 

In  Witness  Whereof,  I  have  hereonto  signed  my 

name  and  affixed  the seal  of  the at 

the  Captt<4  In  the  this  day  of 

,  in  the  year  of  our  Lord  192 — . 

By  the  QoTemor: 


Na  4.    Fouc  or  EKfoncBMSNT  oir  Rxquibitidn 
I do  hereby  certify  that  I  have day  of 


191—,  honored  the  requisition  of  the  Governor  of  for  the 

•arrender  of  fugitive  from  the  justice  of  said  last  named 

—  and  has  issued  a  warrant  for delivery  to , 

the  agents  of  said  of ,  whose  authority  to  receive 

■aid  fugitive  is  annexed  hereto. 

In  witness  whereof,  I  have  hereunto  signed  my 

name  and  aiOxed  the seal  of  the ,  at 

the  Capitol,  in  the ,  this day  of , 

in  the  year  of  our  Lord  192 — 
By  the  Oovemor: 
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I    1.    Keeping  gaming  bank,  gaming  tables,  etc.;  how  punished; 

seizure  of  money,  tables,  etc;  money  to  be  forfeited  and 

tables,  etc.,  burned 
I    2.    Occupant  of  premises  permitting  gaming  tables,   gaming 

bank,  etc,  how  punished 
I    8.    Persons  aiding  as  doorkeepers  etc.,  how  punished 
I    4.    Betting  or  playing  at  faro  or  at  the  said  games,  or  at  any 

game  except,  etc,  at  a  public  place;  how  punished 
I    6.    To  prevent   and   punish  betting,   gambling,  and   making 

writing,  or  selling  books  or  pools  or  mutuals  on  horse  or 

other  race  or  baseball  or  football  game. 
f    6.    Pool.selllng,  etc,  on  races  out  of  State 
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I  7.  Entering  or  riding  or  drlTing  horses  where  purses,  pre- 
miums, or  stakes  are  competed  for 

S    8.    Keeping   or    exhibiting   slot    machines 

S    9.    Betting  at  any  game 

S  10.    Conducting  game  played  for  money  or  other  thing 

S  11.  Permitting  unlawful  gaming  at  house  of  entertainment,  or 
place  connected  therewith 

9  12.    Winning  by   cheating  or  other   fraud 

S.  13.    Betting  on  election  or  appointment  to  office 

S  14.    Lotteries  and  raffles 

5  15.  "Bucketing"  or  "bucket-shopplng,"  or  unlawful  dealing  in 
securities 

S  16.  Person  prosecuted  for  unlawful  gaming  disqualifled  to 
testify  against  witness  for  State;  witness  for  State  exempt 
from  such  prosecution;  compelled  to  testify,  etc. 

S  17.    Fbrms  under  "Gambling  or  Gaming" 

§  1.  Keeping  gammg  bank,  ganung  tables,  cltc^  bow 
panisbed;  seizure  of  money,  tables,  etc;  money  to  be  forfeited 
and  tables,  etc.,  bmned. — By  section  4676,  as  amended  by  Acts 
1920,  p.  597 :  "If  any  person  keep  or  exhibit,  for  the  purpose 
of  gaming,  any  gaming  table  or  bank  of  any  name  or  descrip- 
tion whatever,  or  any  table  or  bank  used  for  gaming  which 
has  no  name,  wheel  of  fortune  or  slot  machine,  any  pigeon- 
hole table  or  Jennie  Lynn  table,  whether  the  game  or  table 
be  played  with  cards,  dice  or  otherwise,  or  be  a  partner  or 
concerned  in  interest  in  the  keeping  or  exhibiting  such  table 
or  bank,  he  shall  be  confined  in  jail  not  less  than  two  nor  more 
than  twelve  months,  and  fined  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars;  provided,  how- 
ever, that  nothing  contained  herein  shall  prevent  any  per- 
son from  keeping  and  exhibiting  any  game  or  wheel  upon  any 
city,  county  or  State  fair  grounds,  benevolent  bazaars,  carni- 
vals, and  amusement  parks,  where  the  prize  consists  of  fruit, 
candy,  toys,  or  other  novelties.  Any  such  table,  bank  or  wheel 
of  fortune,  and  all  the  money,  stakes  or  exhibits  to  allure  per- 
sons to  bet  at  such  table,  bank  or  wheel,  may  be  seized  by  order 
of  court,  or  under  warrant  of  a  justice,  and  the  money  so  seized 
shall  be  forfeited,  one-half  to  the  person  making  the  seizure, 
and  the  other  half  to  the  Commonwealth,  and  the  table,  bank, 
machine  or  wheel  shall  be  burned." 

§  2.  Ooooiiant  of  premises  permittinir  gaming  tables, 
gaming  bank,  etc*,  bow  pmiisbed. — By  section  4677  of  the 
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Code :  ^If  any  person  knowingly  permit  a  gaming  table,  gam- 
ing bank  or  wheel  of  fortune,  such  as  is  mentioned  in  the 
preceding  section,  to  be  kept  or  exhibited  on  any  premises  in 
his  occupation,  or  who  shall  keep  a  place  resorted  to  for  the 
purpose  of  gaming,  or  a  place  frequented  for  such  purposes, 
or  who  shall  reside  in  such  place  for  such  purposes,  he  shall 
be  confined  in  jail  not  exceeding  one  year,  and  fined  not  less 
than  $100  nor  more  than  $1,000." 

§  S.  Parsons  aidfaiir  <^  doorkeepers^  etc*,  how  punished. 
— ^By  section  4678  of  the  Code:  ^^If  any  person  act  as  door- 
keeper, guard  or  watch,  or  employ  another  person  to  act  as 
such,  for  a  keeper  or  exhibitor  of  a  gaming  table,  gaming 
bank,  or  wheel  of  fortune,  or  a  place  resorted  to  for  the  pur- 
pose of  gaming,  or  resist,  or  by  any  means  or  device  hinder 
or  delay  the  lawful  arrest  of  such  keeper  or  exhibitor,  or  per- 
son conducting  such  place,  or  the  seizure  of  the  table,  bank, 
wheel  or  money  exhibited  or  staked  thereat,  or  unlawfully 
take  the  same  from  the  person  seizing  it,  he  shall  be  confined 
in  jail  not  exceeding  one  year,  and  fined  not  exceeding  $1,000." 

§  4.  Bettiiig  or  pkyiiig  at  faro  or  at  the  said  gamest  or 
at  any  game  e«cept,  etc,  at  a  pabGc  i^ace,  how  punished^ — 
By  section  4679  of  the  Code:  "If  any  person  bet  or  play  at 
any  such  table,  bank  or  wheel  of  fortime  as  is  mentioned  in 
section  4676,  or  if  at  any  ordinary,  race  field,  store-house, 
tavern,  inn,  or  other  public  house,  or  in  any  street,  highway, 
or  other  public  place,  or  in  any  out-house  or  other  place 
where  people  resort  for  the  purpose  of  gaming,  he  play 
at  any  game  except  billards,  gowls,  chess,  backgammon, 
drafts,  dominoes  or  a  licensed  game,  or  bet  on  the  sides  of 
those  who  play,  he  shall  be  fined  $30  and  shall,  if  required 
by  the  court,  give  security  for  his  behavior  for  one  year  or 
in  default  thereof,  shall  be  confined  in  jail  not  exceeding 
three  months." 

All  houses  and  offices  commonly  known  as  public,  and 
all  gaming  houses,  are  included  within  the  meaning  of  the 
preceding  section.  Any  room  attached  to  such  public  house, 
and  commonly  used  for  gaming,  is  also  included,  whether  the 
same  be  kept  closed  or  open.  But  a  business  office  after  busi- 
ness hours,  or  a  private  residence,  is  not  a  public  house  or 
place,  unless  it  be  commonly  used  for  gaming.  (Code,  § 
4680.) 
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The  offense  is  complete  without  proof  of  betting.  (Code, 
§4681.)  |«| 

§  5.  To  prevent  and  punish  betting,  gambling,  and  mak- 
ing, writing,  or  selling  books  or  pools  or  mntnals  on  horse 
or  other  race  or  baseball  or  football  game. — Punishment, 
fine  $200  to  $500  (one-fourth  to  the  informer),  and  jail  30  to 
90  days.     (Code,  §  4682.) 

§  C  Po<d  selling,  etc,  on  races  oat  of  State. — Punish- 
ment, $200  to  $500,  and  jail  30  to  90  days.     (Code,  §  4683.) 

§  7.  Entering  or  riding  or  driving  horses  where  parses, 
premiams,  or  stakes  are  competed  for. — Punishment,  fine  $50 
to  $300,  or  jail  30  days  to  6  montha     (Code,  §  4684.) 

§  8.  KeqiMng  or  exhibiting  slot  machines. — By  section 
4685  of  the  Code :  "If  any  person  keep  or  exhibit,  or  be  con- 
cerned in  interest  in  keeping,  or  exhibiting  any  dot  maciine 
of  any  description  into  whix;h  are  dropped  pennies  or  nickels 
or  coins  of  any  other  denominations,  or  other  device  that  op- 
erates on  the  nickel-in-the-slot  principle,  in  the  operation  of 
which  said  machine  or  device  the  element  of  chance  enters  in,  or 
permit  such  machine  or  device  to  be  kept  or  exhibited  in  his 
place  of  business,  or  any  other  place  in  this  State,  he  shall 
be  confined  in  jail  not  less  than  fifteen  days  nor  more  than 
sixty  days  and  fined  not  less  than  $100  nor  more  than  $500, 
and  said  machine  or  device  shall  be  deemed  gaming  apparatus, 
and  shall  be  embraced  within  the  provisions  of  §§  4820  to  4822, 
inclusive  (as  to  search  warrants),  in  so  far  as  said  sections 
relate  to  gaming  apparatus.  The  possession  of  the  aforesaid 
machine  or  device  shall  be  prima  facie  evidence  of  the  use 
thereof.  This  section  shall  not,  however,  apply  to  any  slot  ma- 
chine or  device  that  operates  on  the  nickel-in-the-slot  principle, 
in  the  operation  of  which  said  machine  the  element  of  chance 
does  not  enter,  and  which  is  used  exclusively  for  any  of  the 
following  purposes — to- wit :  For  conducting  a  pay  telephone, 
for  musical,  weighing,  or  other  similar  purposes,  or  for  dis- 
posing of  cigars  in  which  one  or  more  cigars  are  sold  with  each 
nickel  deposited  in  the  slot  machine  or  device  that  operates  on 
the  nickel-in-the-slot  principle,  or  for  the  disposing  of  chewing 
gum  or  articles  of  merchandise  other  than  cigarettes." 

§  9.  Betting  at  any  game.— By  section  4686  of  the  Code : 
"Any  person  who  shfrll  bef,  wf^ger  or  play  at  any  game  for 
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money,  or  other  thing  of  value,  shall  be  fined  not  exceeding 
$100,  or  confined  in  jail  not  exceeding  sixty  days,  or  both.'^ 

§  If.  GiodBctmg  fame  pkyed  for  money  or  other  tiling. 
— ^By  section  4687  of  the  Code :  ^Any  person  who  shall  conduct 
or  be  interested  in  conducting  any  game  played  for  money 
or  other  thing  of  value,  or  ^rake  off^  of  any  money  or  other 
thing  of  value  from  a  pool  made  up  by  those  who  are  engaged 
in  playing  cards  or  other  game  for  money  or  other  thing  of 
value,  whether  said  'rake  off'  be  for  profit  or  for  the  necessary 
expenses  of  the  game  or  for  any  other  purposes  whatever,  or 
shall  receive  directly  or  indirectly  any  money  or  other  thing 
of  value  as  compensation  for  conducting  such  game  or  for 
furnishing  the  room  or  paraphernalia  for  such  game,  shall 
be  guilty  of  a  misdemeanor  and  shall  be  punished  by  confine- 
ment in  jail  not  less  than  6  months  nor  more  than  12  months. '^ 

§  11.  Permitting  mlewfal  gaming  at  boose  of  cnter- 
tainment,  or  piece  connected  tfierewitii^ — By  section  4688  of 
the  Code:  ^^If  a  keeper  of  ordinary  (i.  e.,  tavern)  or  house  of 
entertainment  permit  unlawful  gaming  at  his  house  or  at 
any  out-house,  booth,  arbor,  or  other  place  appurtenant  there- 
to or  held  therewith,  he  shall  be  fined  $100,  and  shall  forfeit 
his  license  and  give  surety  for  his  good  behavior  for  one  year, 
or  in  default  of  such  surety  be  confined  in  jail  not  exceeding 
four  months." 

^^In  a  prosecution  under  the  preceding  section,  if  the 
gaming  be  proved,  it  shall  be  presumed  it  was  permitted  by 
the  keeper  of  the  house,  unless  it  appear  that  he  did  not  know 
of,  or  suspect  such  gaming,  or  that  he  endeavored  to  prevent 
it,  and  gave  information  of  it,  with  the  names  of  the  players, 
to  the  next  court  of  the  county  or  corporation."  (Code, 
§  4689.) 

Letting  out-house,  or  other  appurtenant  place  for  unlaw- 
ful gaming  is  punishable  in  the  same  manner,  and  the  lease 
is  presumed,  unless  the  contrary  is  shown.     (Code,  §  4690.) 

§  12.  Winning  by  dieeting  or  otiier  frandi — By  section 
4691  of  the  Code:  "If  any  person  playing  at  any  game,  or 
making  a  wager,  or  having  share  in  any  stake  or  wager,  or 
betting  on  the  hands  or  sides  of  others  playing  at  any  game, 
or  making  a  wager,  cheat,  or  by  fraudulent  means  win  or 
acquire  for  himself  or  another,  money  or  other  valuable  thing, 
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he  shall  be  confined  in  jail  not  exceeding  one  year,  and  fined 
not  less  than  five  times  the  value  of  the  money  or  thing  won 
or  acquired." 

§  13.  Bet'tiiig  on  electicMi  or  appiHntmeiit  to  offioeu — By 
section  4692  of  the  Code :  "If  any  person  bet  or  wager  money 
or  other  thing  over  the  value  of  five  dollars  on  any  election  or 
appointment  to  any  office  or  place,  to  be  made  under  authority 
of  the  Constitution  and  laws  of  this  State,  or  of  the  United 
States,  he  shall  be  fined  not  less  than  the  value  of  such  money 
or  thing,  and  not  more  than  five  times  the  value  thereof." 

§  14.  Lotteries  and  raffles. — By  section  4693  of  the 
Code:  "If  any  person  set  up  or  promote,  or  be  concerned  in 
managing  or  drawing  a  lottery  or  raffle,  for  mpney  or  other 
thing  of  value,  or  knowingly  permit,  such  lottery  in  any  house 
under  his  control,  or  knowingly  permit  money  or  other  prop- 
erty to  be  raffled  for  in  such  house,  or  to  be  won  therein,  by 
throwing  or  using  dice,  or  by  any  other  game  of  chance,  or 
knowingly  permit  the  sale  in  such  house  of  any  chance  or  ticket 
in  or  share  of  a  ticket  in  a  lottery,  or  any  writing,  certificate, 
bill,  token,  or  other  device  purporting  or  intended  to  guarantee 
or  assure  to  any  person,  or  entitle  him  to  a  prize  or  share  of,  or 
interest  in  a  prize  to  be  drawn  in  a  lottery,  or  for  himself 
or  another  person,  buy,  sell,  or  transfer,  or  have  in  his  posses- 
sion for  the  purpose  of  sale,  or  with  intent  to  exchange, 
negotiate,  or  transfer,  or  aid  in  selling,  exchanging,  negotiat- 
ing, or  transferring  a  chance  or  ticket  in  or  share  of  a  ticket 
in  a  lottery,  or  any  such  writing,  certificate,  bill,  token,  or 
device,  he  shall  be  confiined  in  jail  not  exceeding  one  year,  and 
fined  not  exceeding  $500.^' 

"All  money  and  things  of  value,  drawn  or  proposed  to 
be  drawn  by  an  inhabitant  of  this  State  and  all  money  or 
things  of  value  received  by  such  person  by  reason  of  his  being 
the  owner  or  holder  of  a  ticket  or  share  of  a  ticket  in  any 
lottery  or  pretended  lottery,  contrary  to  this  chapter,  shall  be 
forfeited  to  the  Commonwealth,  and  may  be  seized  by  an 
officer  and  held  to  await  proceedings  for  condemnation." 
(Code,  §  4694.) 

§  15.  ''Backetiiig^  or  ^^adcet-ihoppnig,''  or  imlawfal 
dealing  in  secorities^See  Code,  §§  4714-18. 

§  16b    Person  prosecuted  for  nnlawfal  gaming  disqaaK- 
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litd  to  tmldtf  against  witnaM  for  Stata;  witnaaa  for  State 
osampt  frooB  socfa  proaoeatkm;  mmprllail  to  toatifj,  etc^ — 

By  section  4780  of  the  Code :  ^^No  person  prosecuted  for  un- 
lawful gaming  shall  be  competent  to  testify  against  a  witness 
for  the  Commonwealth  in  such  prosecution,  touching  any  un- 
lawful gaming  committed  by  him  prior  to  the  commencement 
of  such  prosecution;  nor  shall  any  witness  giving  evidence, 
either  before  the  grand  jury  or  the  court  in  such  prosecution, 
be  ever  proceeded  against  for  any  offense  of  unlawful  gaming 
committed  by  him  at  the  time  and  place  indicated  in  such 
prosecution;  but  such  witness  shall  be  compelled  to  testify, 
and  for  refusing  to  answer  questions,  may  by  the  court  be 
fined  a  sum  not  exceeding  $500,  and  be  imprisoned  for  a  term 
not  exceeding  six  months." 

§  17.    Fonaa  under  'KSambfing  or  Ganung^d — 


No.  L    Wauuivt  or  Ajuucst  fob  E«xhibitob  ob  Keepeb  of  a  Gaacino 

Tablb. 

(Code,  I  4676,  as  amended  by  Acta  1920,  p.  697.) 

Dbscbiftioh  : 
"did  keep  and  exhibit  a  certain  gamins  table,  CBlled  ftuno  bank   (or 
A  B  C,  or  ET  O  or  other  Uble)." 


No*  2.    WABBAirr  to  Seize  Mo^et  EiZHiBrnsD  at  Gamibo  Tabli^  abd 

ALSO  TO  Seize  and  Bubn  the  Tablb. 

(Idem.) 

county,  to-wit: 

To  X.  T.,  constable  of  said  county: 

Whereas  Information  on  oath  has  this  day  been  given  to  me, 
J.  T.,  a  justice  of  said  county,  by  A.  B.,  that  one  C.  D.  keeps  and 
exhibits  a  certain  gaming  table,  called  foro  bank  (or  other  table). 
In  a  certain  house  occupied  by  him  In  said  county,  and  that  he 
does  there  exhibit  money  to  allure  other  i^ersons  to  bet  at  the  said 
game  of  faro  (or  other  game),  and  that  i>ersons  do  there  stake  and 
bet  their  money  at  the  said  game: 

These  are,  therefore.  In  the  name  of  the  Ck)mmonwealth  of 
Virginia,  to  command  you  forthwith  to  enter  the  said  house,  and  there 
seise  the  said  gaming  table  and  all  the  money  there  so  exhibited  and 
staked;  and  the  said  gaming  table  so  seized  you  are  hereby  com- 
manded publicly  to  bum  and  destroy,  and  the  said  money  so  seized 
you  are  required  to  account  for  and  pay  to  the  circuii  court  of 
said  county,  on  the  first  day  of  the  next  term  thereof;  and  make 
return  to  me  how  you  have  executed  this  my  warrant 

Glren  under  my  hand  and  seal,  this  , day  of ,  192 — . 

J.  T.,  J.  P.  [L.  s.] 
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No.  3.    WABRAirr  or  Arrest  for  Occupant  of  Premises  Fbrmittino 

Oamino   Tables 

(Ck>de,  S  4677.) 

DEscRiFnoN : 

"did  knowingly  permit  and  suffer  a  certain  gaming  table  called 
ABC  table  (or  other  table  as  the  case  may  be),  to  be  kept  and 
exhibited  by  O.  R.,  In  a  certain  house,  situated  In  said  county,  then 
occupied  by   him." 


No.  4.    Warraitt  of  Arrest  for  Aidino  Keepers  or  B!zhibitorb  of 

Gaming  Tables 

m 

(Code,  S  3817.) 

Description: 

"did  act  (or  did  employ  O.  R.  to  act)  as  doorkeeper  (or  guard  or 
watch)  for  0.  S.,  who  then  and  there  kept  and  exhibited  a  certain 
gaming  table   (or  other  table).' 


»» 


No.  6.    Warrant  of  Arrest  for  Betting  or  Plating  at  A  B  C  or 

other   Games    of    that   Class 

(Code,   9   4679.) 

Follow  No.   39,  and  Insert  the  following: 

Description  : 

"did  bet    (or  play)    at   a  certain   gaming   table,   called   faro  bank 
(or  other  table)." 


No.  6.    Warrant  of  Arrest  for  Betting  or  Playing  at  a  Public  Place 
at  ant  Game,  except  Billlards,  Bowls,  Chess,  Backgammon 
Draughts,  Dominoes,  or  a  Licensed  Game 

{Idem.) 

Description  : 

"at  a  public  place,  to-wlt:  at (or  at  an  ordinary  or  race-field) 

did  play  (or  het  on  the  side  of  those  who  played),  at  a  certain  game 
of  cards  (or  any  other  game,  except  billiards,  Ibc.)." 


No.  7.    Warrant  of  Arrest  for  Gamrlino  Pritatclt 

(Code,  I  4686.) 

Description  : 

"did  unlawfully  bet,  wager,  and  play  at  a  game  of   (name  It)   for 
money,  and  other  things  of  value." 


mO^  UATS8 

No.  8.    Wabeakt  or  Abbbst  fob  ▲  Kekpbb  or  a  Houbb  or  EirmrAin- 

MKifT  PEBMirmro  Oamiho  at  hib  Hoube 

(Code,  IS  4688-9.) 

Descbiftion: 

'tlMo  being  B  ke^Mr  of  Bn  ordiiiBiy  (or  a  tavern,  or  other  house  of 

entertainmeiit),  did  suffer  and  permit  unlawful  gaming  at  hie  said 

house,  to  wit:     There  state  what  game  was  permitted]." 


No.  t.    Wabbant  or  Abbbbt  fob  a  Kjeepeb  or  a  House  of  Entebtain. 

MEHTt  FOB  HXBIHO  AN  OUTHOUSE  FOB  OaICBUNO  PDBFOBES 

(Code,  I  4690.) 
Dbbcbiptio(r: 
**then  being  a  keeper  of  an  ordinary  (or  a  tooem.  or  other  house  of 
entertainment),  did  let  and  hire  to  one  O.  R.  a  certain  house  (or 
other  place)  appurtenant  to  and  held  with  his  said  house,  with 
IntMit  that  unlawful  gambling  should  be  permitted  at  said  outhouse 
(or  other  place).** 


No  10.    Wabbaitt  or  Abbebt  fob  Winking  bt  Cheatino  ob  Fbaud, 

IN  ANT  OaICB 

(Code,  I  4691.) 

Descbiftion: 

"in  playing  with  said  A.  B.  at  a  certain  game,  called  quoits    (or 

other  game),  did  by  fraudulent  means  win  and  acquire  for  himself 

from  him  the  said  A.  B^,  ten  dollars  in  money  (or  other  property)." 


NOb  11.    Wabbant  cw  Abbebt  fob  BEmNo  mobe  than  Five  Douabb 

ON  AN  BLBOTION  OB  APPOINTMENT  TO  OFFICE 

((}ode,  I  4692.) 

Descbiftion: 

"did  bet  and  wsger  el^t  dollars  with  one  O.  R.  that  B.  F.  would 

be  elected  sheriff  for  said  county  at  the  election  hrtd  on  the  

day  of  ,  19^-/ 


»» 


GATES 

S  1.    When  may  be  erected 
I  2.    Leaving  open  gates;  punishment 
§  3.    Discontinuance  of  gates  on  public  highways 
I  4.    When  board  to  appoint  viewers  to  assess  damages  upon 
removal  of  gates 

§  1*    WImh  may  be  eroded. — By  section  2009  of  the 
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Code :  ''Any  person  owning  land  over  which  another  or  others 
have  a  private  road  or  right  of  way  except  where  it  is  other- 
wise provided  by  contract  may  erect  and  maintain  gates  across 
such  roads  or  right  of  way  at  all  points  at  which  fences  ex- 
tend to  such  roads  on  each  side  thereof." 

§  2.  Leavinff  open  gates;  punishment. — ^To  open  and 
leave  open,  without  permission  of  the  owner,  another's  gate, 
or  one  established  by  order  of  court,  or  for  a  person,  other 
than  the  owner  of  the  lands  through  which  a  line  of  railroad 
rims,  to  open  and  leave  open  a  gate  at  any  public  or  private 
crossing  of  the  right  of  way,  of  a  railroad,  is  pimishable  by 
a  fime  of  $5  to  $20  to  be  recoverd  before  a  justice  of  the 
peace.  (Code,  §  4481,  as  amended  by  Acts  1918,  p.  140,  and 
§  2010.) 

§  3.  Discootinnance  of  gates  on  public  highways* — By 
section  2011  of  the  Code :  '^If  it  be  suggested  by  any  citizen  of 
this  State  to  the  board  of  supervisors  of  the  county  in  which 
such  gate  is  that  any  injury  or  inconvenience  results  from  any 
gate  across  a  public  road,  the  said  board  shall  cause  the  owner 
of  such  gate  to  be  summoned  to  appear  at  the  next  regular  meet- 
ing of  the  board,  and  show  cause  why  the  same  should  not  be 
discontinued;  and  upon  the  return  of  the  order  executed  by 
any  officer  authorized  to  execute  process,  shall  determine 
whether  there  ought  to  be  such  discontinuance  or  not.  If  the 
board  decide  that  the  gate  shall  be  removed,  it  shall  direct 
the  proper  road  officer  to  remove  the  gate,  and  it  shall  be  his 
duty  so  to  do  at  such  time  as  the  board  may  direct." 

§  4.  When  board  to  appoint  viewers  to  assess  damages 
upon  removal  of  gates. — By  section  2012  of  the  Code: 
^'Wherever  a  road  is,  or  has  been,  established  with  gates  and 
the  gates  are  removed  as  ordered,  and  damages  are  claimed  by 
the  party  owning  the  same,  the  board  of  supervisors  shall  ap- 
point viewers  to  examine  and  report  upon  the  nature  and  ex- 
tent of  the  damages  caused  by  such  removal;  and  upon  their 
report  and  other  evidence,  if  any,  the  board  may  allow  such 
damages  as  may  appear  to  be  proper,  which  shall  be  charge- 
able on  the  county  or  district.  From  any  order  of  the  board 
of  supervisors  entered  under  this  or  the  preceding  section, 
any  party  interested  may  after  notice  to  the  adverse  party, 
appeal  of  right  to  the  circuit  court  of  the  county  within  six 
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months  from  the  date  of  such  order.  This  and  the  preceding 
section  shall  apply  to  all  the  counties  of  the  State,  whether 
acting  under  a  special  road  law  or  not/' 


GENERAL  ASSEMBLY 

* 

For  the  duties  and  privileges  of  members  and  officers,  and 
how  Constitution  amended,  see  Code,  §§  294-312,  and  Acts 
1920,  p.  896,  amending  §  306. 


GINSING 


Oinsing  cannot  be  dug  between  March  15th  and  Sep- 
tember 15th,  except  on  one's  own  land,  under  penalty  of  $5 
to  $10,  one-half  to  the  informer.     (Code,  §  4710.) 


GIFTS  OF  PERSONAL  PROPERTY 

See  Cofweyances;  WiU 

I  1.    When  gift  of  personal  property  inyalid 
I  2.    When  gift  intaUd  as  to  third  persona 
S  8.    Gifts  by  a  person  dying 

(1)     Definition 

(z)     Essentials  of  audi  a  gift 

(8)    DifFeroioe  between  gifts  mortii  oam9a  and  gift  among 
the  liring 


§  1.  WImh  gift  of  personal  proparty  invalid  aa  betw^ 
the  iMurtiea. — By  section  5142  of  the  Code :  "No  gift  of  any 
goods  or  chattels  shall  be  valid,  unless  by  deed  or  will,  or 
unless  actual  possession  shall  have  come  to  and  remained 
with  the  donee,  or  some  person  claiming  under  him.    If  the 
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donor  and  donee  reside  together  at  the  time  of  the  gift,  pos- 
session at  the  place  of  their  residence  shall  not  be  a  sufficient 
possession  within  the  meaning  of  this  section.  This  section 
shall  not  apply  to  the  wiie'^  paraphernalia."  Not  only  must 
the  property  be  delivered  to  the  party,  but  must  remain  with 
him,  or  else  there  must  be  a  deed  or  will,  which,  as  between 
the  parties  need  not  be  recorded.  If  not  capable  of  actual 
literal  delivery,  there  must  be  something  equivalent  to  it.  The 
donor  or  giver  must  part,  not  only  with  the  possession,  but  the 
dominion,  of  the  property.  If  it  be  a  bond,  note,  or  other 
writing  not  negotiable,  or  a  future  interest  in  personal  prop- 
erty, there  must  be  an  assignment  with  the  delivery,  or  some 
equivalent  writing — ^see  Assignments.  The  transfer  must  be 
actually  executed;  a  verbal  gift  without  delivery,  or  a  mere 
intention  to  execute  it,  not  being  perfected,  does  not  amount 
to  a  gift.     (3  Min.  Inst.  91.) 

^^Goods  or  chattels"  means  tangible  personal  property 
only  and  does  not  appl^r  to  bonds,  notes,  and  other  choses  in 
action  (right  in  action,  as,  to  sue),  or  to  a  judgment  (99  Va. 
496;  122  Va.  10). 

Also  if  the  giver  is  a  minor,  insane,  or  there  is  fraud 
or  deceit  practiced  on  him  or  other  illegality  in  the  induce- 
ment which  led  to  the  gift,  as  being  against  public  policy,  such 
as  illicit  cohabitation,  or  the  like,  the  gift,  as  in  the  case  of 
conveyances  of  land,  is  invalid — see  Conveyances^  section  16. 
(3  Min.  Inst.  91,  98.) 

§  2,  When  gift  invalid  as  to  third  persona^— That  is,  as 
to  creditors  and  purchasers.  The  law  is  the  same  in  this 
respect,  as  to  recordation  of  the  writing,  as  in  case  of  convey- 
ances of  land — see  Fraudulent  and  Voluntary  Conveyances. 

§  3.    Gifts  by  a  person  dying. 

(1)  Definition. — ^A  donation  or  gift  mortis  causa^  as  it 
is  called,  is  a  death-bed  or  testamentary  disposition  of  personal 
property,  with  several  of  the  attributes  of  a  will  and  some 
of  a  gift  among  the  living.  It  is  a  donation  or  gift  where 
a  person  in  his  last  sickness,  apprehending  his  death  near, 
delivers  or  causes  to  be  delivered  to  another  the  possesion  of 
any  personal  goods  to  keep  in  case  of  his  death  by  his  present 
ailment.     (8  Min.  Inst.  601.) 

(2)  Essentials  of  such  a  gift. — (a)     It  must  be  made  in 
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the  last  illness  and  with  a  view  to  and  in  peril  of  his  death. 
If  he  was  ill  when  the  pft  was  made,  and  died  within  a  feinr 
days  or  weeks  afterwards  of  that  illness,  it  will  be  presumed 
to  have  been  made  in  contemplation  of  death. 

(b)  ^\liile  the  gift  is  conditioned  on  his  death  of  that 
illness,  yet  it  need  not  be  express,  but  the  law  infers  it,  in 
the  al>sence  of  evidence  to  the  contrary.  If,  however,  it  ap- 
pears from  all  the  circumstances  taken  together  that  the  gift 
was  intended  to  be  unconditional,  whatever  else  it  is,  it  is  not 
a  gift  vwrtU  causa. 

(c)  There  must  be  a  delivery  of  the  subject  of  the  gift, 
either  to  the  donee  himself  or  to  some  one  else  for  his  use. 
Where  the  subject  is  capable  of  corporeal  or  actual  delivery, 
and  in  case  of  a  purse,  ring,  jewel,  watch,  or  the  like,  the 
possession  must  be  transferred  in  point  of  fact  to  the  hands 
of  the  donee,  either  by  the  donor  or  by  his  order.  It  is  not 
sufficient  to  write  upon  the  parcels,  the  names  of  the  persons, 
with  a  request  to  a  third  person  to  deliver  them;  or  to  desire 
a  person  to  take  a  sum  from  its  place  of  deposit  and  divide 
it  among  the  donor's  children;  nor  to  tell  the  donee  that  all 
the  furniture  then  in  the  house  is  his,  in  the  event  of  the 
donor's  death.  Nor  is  it  sufficient  that  the  possession  was  in 
the  donee,  whether  after-acquired,  by  himself,  or  previously 
and  continuing  by  the  donor's  authority,  but  it  is  the  delivery 
to  him  by  the  donor  that  is  material. 

Where  the  nature  of  the  thing  does  not  admit  of  cor- 
poreal or  actual  delivery  the  delivery  of  the  means  of  gaining 
possession  or  making  use  of  the  thing  given,  will  suffice,  as, 
of  a  writing,  or  key  to  a  trunk  or  warehouse  where  the  articles 
are  deposited — ^not  as  a  symbol  of  delivery,  but  as  the  way 
or  means  of  coming  at  the  possession  or  use  of  the  thing. 

Bonds,  notes,  deeds  of  trust,  and  other  evidences  of  debt 
on  the  part  of  a  third  person,  are  subjects  of  valid  gifts  mortis 
causa. 

Where  the  subject  is  one  which  cannot  be  transferred  by 
delivery,  as,  a  certificate  of  bank  stock  not  endorsed  by  the 
donor  (the  owner),  the  legal  title  cannot  be  transferred  by 
gift  mortis  causa^  yet  equity  will  pass  the  title,  as  in  the  cade 
of  a  bond  or  promissory  note.  Other  instances  of  subjects  not 
capable  of  transfer  by  delivery  are  voluntary  promissory  notes, 
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checks  or  other  promises  without  consideration,  not  under 
seal,  executed  by  the  donor  himself  and  delivered  to  the 
donee.     (3  Min.  Inst.  601-6.) 

(f3)  Difference  between  gifts  mortis  causa  and  gifts 
aviong  the  living. — The  former  may  be  revoked  during  the 
donor's  lifetime,  either  by  his  recovery  or  resuming  possession, 
but  it  cannot  be  revoked  by  a  subsequent  will,  for  as  long  as 
possession  remains  in  the  donee  the  property  belongs  to  him 
conditionally,  and  not  to  the  donor.  Yet  it  may  be  satisfied 
by  a  legacy  to  the  donee.  It  is  liable  to  the  donor's  debts, 
upon  deficiency  of  assets.     (3  Min.  Inst.  605-6.) 


GROUND  RENT 

Ground  rent  is  rent  paid  for  the  privilege  of  building 
on  another  man's  land  or  rent  reserved  to  himself  and  heirs, 
by  the  grantor  of  land  in  fee-simple,  out  of  the  land  conveyed. 
Ground  rent  answering  the  latter  description  is  real  estate, 
and  in  case  of  death  of  the  owner  thereof,  if  there  be  no  will, 
it  goes  to  the  heir  and  not  to  an  administrator.  The  owner 
of  the  rent  and  the  one  to  whom  the  land  is  conveyed  subject 
to  the  rent  each  is  the  owner  of  a  fee  simple  estate,  the  former 
being  an  incorporeal  and  the  latter  a  corporeal  interest. 

The  owner  of  ground  rent  and  not  the  owner  of  the  land 
is  liable  for  taxes  (Code,  §  2245).  Ground  rent  being  real  estate 
may  be  bound  by  judgment  or  mortgage.  If  the  owner  thereof 
purchase  the  land  the  two  estates  will  ordinarily  be  merged 
and  the  ground  rent  estate  cease  or  if  he  purchase  part  it 
will  cease  pro  tanto  (to  that  extent),  yet  in  equity  this  merger 
is  not  favored  and  as  a  general  rule  the  intention  of  the  per- 
son owning  both  estates  will  govern  as  to  the  matter  of 
merger,  and  that  the  intent  is  against  the  merger  will  be  pre- 
sumed where  his  interest  is  against  it  even  though  the  intent 
be  not  expressed. 

Arrearages  of  rent  are  a  lien  upon  the  land,  but  no  action 
to  recover  can  be  brought  after  10  years  (Code,  §  6817).  Before 
commencement  of  suit  to  recover  them  they  are  presumed  to 
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have  been  paid.  Arrearages  are  discharged  as  a  claim  against 
the  land  by  judicial  sale  of  the  land  and  attach  to  the  fund 
raised  by  the  sale.  The  owner  of  the  rent  may  recover  for 
arrearages  by  ordinary  suit  or  by  distress  or  if  there  is  not 
sufficient  personal  property  to  distrain,  he  may  peaceably  or 
by  process  of  law  re-enter  and  hold  the  land  as  if  by  his 
original  title,  the  estate  of  the  owner  being  forfeited  by  non- 
payment of  rent.  (See  Bouvier's  Law  Dictionary,  title 
'Ground  Rent.'') 


GUARANTY 


I  1.  Guaranty  distinguished   from  suretyship 

I  2.  Guaranty  to  answer   for  another's   debt   or   wrong 

9  3.  Continuing  guaranty 

I  4.  Disdiarge  of  guarantor 

I  6.  Guarantor's  right  to  indonnity  from  the  principal 

§  1.  Guaranty  diatingiiialied  from  aoretyalupw — ^A  guar- 
anty is  a  promise  to  answer  for  the  debt,  default,  or  mis- 
doings of  another,  which  the  statute  (§  5561)  requires  to  be 
in  writing — see  Contracts^  section  4,  (4).  It  is  distinguished 
from  suretyship  as  follows :  A  surety  is  usually  bound  with  his 
principal  by  the  same  instrument,  execution,  at  the  same  time, 
and  on  the  same  consideration;  he  is  an  original  promiser  and 
debtor  primarily  liable  from  the  beginning,  and  is  ordinarily 
held  to  know  every  default  of  his  principal;  and  unless  the 
creditor  is  required,  under  the  statute  (§§  5774-5),  to  sue,  he 
is  not  discharged,  either  by  the  indulgence  of  the  creditor  to  the 
principal,  or  by  want  of  notice  of  the  principal's  default,  no 
matter  how  much  he  may  be  injured  thereby.  On  the  other 
hand  the  contract  of  a  guarantor  is  his  own  separate  under- 
taking, in  which  the  principal  does  not  join,  usually  entered 
into  before  or  after  that  of  the  principal,  and  is  often  sup- 
ported on  a  separate  consideration  from  that  of  the  principal's 
contract ;  the  original  contract  of  his  principal  is  not  his  con- 
tract, and  he  is  not  bound  to  take  notice  of  its  non-perform- 
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ance;  and  even  where  the  creditor  is  not  required,  under  the 
statute,  to  sue,  he  is  often  discharged  by  the  mere  indulgence 
of  the  creditor  to  the  principal,  and  is  usually  not  liable  unless 
notified  of  the  principal's  default.  (Bouvier's  Law  Dictionary, 
title  Guaranty;  76  Va.  941,  944-5.)     See  Sureties^  section  1. 

§  2.  Guaranty  to  answer  for  another's  debt  or  wrong. 
See  Contracts^  section  4,  (4). 

§  3.  Continuing  guaranty^ — ^A  guaranty  may  be  for  a 
single  act  or  for  a  series  of  them  (when  it  is  called  a  continu- 
ing guaranty),  for  a  definite  or  an  indefinite  sum  or  for  a 
definite  or  indefinite  period. 

As  to  what  is  or  is  not  a  continuing  guaranty,  the  words 
used  should  be  given  their  natural  meaning  under  the  attend- 
ant circumstances,  regard  being  had  to  the  true  intention  of  the 
parties  To  hold  a  writing  a  continuing  guaranty  the  inten- 
tion for  that  purpose  should  be  so  clear  as  not  to  admit  of 
a  reasonable  doubt.  If  the  object  be  to  give  a  standing  credit 
to  be  used  from  time  to  time,  either  indefinitely  or  for  a  fixed 
period,  the  liability  is  continuing;  but  if  no  time  is  fixed  and 
nothing  indicates  the  continuance  of  the  obligation,  the  pre- 
sumption is  in  favor  of  a  limited  liability  as  to  time.  (3  Min. 
Inst.  183-6;  Bouvier's  Law  Dictionary,  title  Guaranty,) 

§  4    Discharge    of    guarantor^— See  Sureties^  section  2. 

§  5.  Guarantor's  right  to  indemnity  from  the  princi- 
I>aL — See  Sureties^  section  3. 


GUARDIAN  AND  WARD 

See  Minors^  Infcmts,  or  Children;  Parent  and  ChUd 

S    1.    Different  kinds  of  guardians  and  their  appointment 

(1)  Parent  as  guardian  by  nature 

(2)  Guardian  appointed  by  parent's  will 

(3)  Guardian  appointed  on  election  of  infant 

(4)  Guardian  by  appointment  of  court 

(5)  Guardian  ad  litem 

S    2.    When  guardianship  ends 

S    3.    The  powers  and  duties  of  guardians 

S    4.    When  money  paid  to  minor  without  a  guardian 
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S  5.  For  what  a  guardian  is  accountable 

$  6.  Means  to  compel  settlement  of  accounts 

3  7.  Compensation  of  guardian 

9  8.  Mode  of  stating  guardian's  yearly  accounts 

I  9.  Dealings  between  guardian  and  ward 

I  10.  Suit  by  ward  against  guardian 

9  11.  Forms  under  "Guardian  and  Ward' 


i»» 


§  1.    Different  Idndt  of  foerdiaiu  and  tlieir  i^ipcMiitnienti 

— In  Virarinia  we  have  only  five  kinds  of  guardians: 

(1)  Parent  as  guardian  by  nature, — ^This  is  the  father; 
or  if  he  be  dead,  the  mother  (even  though  married  again) ; 
who  has  the  custody  of  the  minor^s  person,  and  the  care  of  his 
education,  but  does  not  include  the  care  of  his  estate ;  though 
the  father  may  be  deprived  of  this  guardianship,  if  unfit,  and 
the  chancery  court  may  remove  a  guardian  for  neglect  and 
breach  of  trust  and  appoint  another. — See  Parent  and  ChUd^ 
section  3;  1  Minor,  452-3,  463;  Code  §§  5320,  5326. 

(2)  Guardian  appointed  by  parentis  trill. — ^This  is  called 
a  testamentary  guardian,  because  he  is  appointed  by  his 
father's  will;  or  by  his  mother's  will,  if  he  has  no  other  duly 
qualified  guardian.  Such  guardian  is  for  the  estate  only. 
(Code,  §  5314).  But  the  appointment  is  void,  if  the  person 
fails  to  accept  and  qualify,  within  six  months  after  the  pro- 
bate of  the  will  (Code,  §  5315). 

(3)  Guardian  appointed  on  election  of  infant, — ^Where 
the  minor  is  over  14,  he  may  in  person  or  in  a  writing  duly 
acknowledged,  nominate  his  own  guardian,  subject  to  the 
approval  of  the  court;  and  such  guardian,  like  any  other 
appointed  by  the  court,  has  charge  of  his  person  and  estate, 
subject  of  course  to  the  right  of  the  father  or  mother  to  the 
custody  of  his  person,  as  stated  in  (4)  below  (Code,  §§  5317, 
5:V20). 

(4)  Guardian  by  appointment  of  court, — Independently 
of  statute,  a  court  of  chancery  may  appoint  a  guardian  for  the 
person  and  the  estate  (24  Grat.  302).  By  section  5316,  the 
circuit  or  corporation  court  (Chancery  Court,  in  the  City  of 
Richmond),  or  judge  in  vacation,  appoints  a  guardian  for 
his  custody,  estate,  and  education.  He  qualities  by  giving  bond 
with  good  security,  which  if  not  taken  the  judge  is  liable 
(Code,  §§  5316-18,  5320).  Where  the  amount  of  the  estate 
is  not  over  $100,  tlie  coui-t  may  allow  bond  without  security 
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(Acts  1918,  p.  469).  But  such  appointment  by  the  court 
does  not  deprive  the  father,  if  living,  and  in  case  of  his  death, 
the  mother,  while  she  remains  unmarried,  of  the  custody  of 
the  person  of  the  minor,  and  to  the  care  of  his  education; 
and  if  '^either  the  father  or  the  mother  of  an  unmarried  in- 
fant (i.  e.,  minor)  be  dead  or  unable  or  refuse  to  take  its 
custody,  or  has  abandoned  his  or  her  family,  the  other  shall 
be  entitled  to  the  custody,  services  and  earnings  of  such  in- 
fant" (Code,  §  4320).  The  court  of  chancery  may  also  re- 
move a  guardian  for  neglect  or  breach  of  trust,  and  appoint 
another  in  his  stead,  and  even  make  ^^any  order  for  the  custody 
and  tuition  of  an  infant  and  management  and  preservation 
of  his  estate"  (Code,  §  5326).  As  to  custody,  see  Parent  and 
CMld^  section  3. 

Where  there  is  no  guardian  or  until  he  has  given  bond, 
the  court  or  judge  may  appoint  a  curator,  who  is  a  kind  of 
temporary  guardian  and  gives  bond  as  such  (Code,  §  5319). 
A  trust  company  may  act  as  guardian  (Code,  §  4148  (e),  as 
amended  by  Acts  1920,  p.  551).  A  guardian  or  committee 
may  also  be  appointed  for  a  feeble-minded  or  an  insane  per- 
son (Code,  §§  1080,  1085,  as  amended  by  Acts  1920,  p.  376). 

(5)  Guardian  ad  litem — i.  e.,  a  guardian  for  the  pur- 
pose of  defending  an  action  or  suit  against  a  minor  or  insane 
person,  appointed  by  the  court,  or  judge  in  vacation,  or  the 
clerk.     (See  Minors^  etCj  section  2.) 

§  2.  When  gUTdianahip  ends. — By  section  5320  of  the 
Code :  "Unless  the  guardian  shall  sooner  die,  be  removed  (for 
neglect  or  breach  of  trust — §  5326),  or  resign  his  trust,  he 
shall  continue  in  office  until  the  minor,  being  a  male,  shall 
attain  the  age  of  21  years,  or  being  a  female,  shall  attain  that 
age,  or  (being  married)  a  receiver  be  appointed  under  sec- 
tion 5136  to  hold  her  property  for  her,  or,  in  the  case  of  a  tes- 
tamentary guardian,  until  the  termination  of  the  period  lim- 
ited therefor.  At  the  expiration  of  his  trust  he  shall  deliver 
and  pay  all  the  estate  and  money,  in  his  hands,  or  with  which 
he  is  chargeable,  to  the  person  entitled  to  receive  the  same," 
The  custody  of  the  person  at  common  law,  ceases  when  he  or 
she  marries  (1  Minor,  464),  but  by  statute  above,  in  case 
of  a  female,  when  she  marries  and  a  receiver  is  appointed. 

In  case  of  her  marriage,  her  estate  is  committed  to  a 
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receiver,  who  holds  and  manages  it  for  her,  until  she  is  21; 
and  if  she  thinks  best  a  sale  may  be  made  of  it  (Code, 
58  5136.7). 

A  minor  cannot,  after  14  years  of  age,  change  his  guard- 
ian— even  one  nominated  by  himself.  Crood  cause  must  be 
shown  for  such  change — (1  Minor,  463). 

A  guardian  may  be  allowed  by  the  court  to  resign  after 
his  accounts  have  been  stated  and  settled  according  to  law 
(Code,  §5419). 

§  S.  Tha  powcra  and  dotiea  of  guardiaiia. — Every  guard- 
ian appointed  by  court  or  will  (except  one  ad  litem^  who 
gives  bond  when  required,  has  the  right  to  ^Hhe  custody  of  his 
ward,  and  the  possession,  care,  and  management  of  his  estate, 
real  and  personal,  and  out  of  the  proceeds  of  such  estate  shall 
provide  for  his  maintenance  and  education.  But  the  father 
of  the  minor,  if  living,  and  in  case  of  his  death,  the  mother, 
while  she  remains  unmarried,  shall,  if  fit  for  the  trust,  be 
entitled  to  the  custody  of  the  person  of  the  minor,  and  to  the 
care  of  his  education.  If  either  the  father  or  mother  of  an 
unmarried  minor  be  dead,  or  unable  or  refuse  to  take  his  cus- 
tody, or  has  abandoned  his  or  her  family,  the  other  shall  be 
entitled  to  the  custody,  services,  and  earnings  of  such  minor.*' 
(Code,  §  6320.) 

At  common  law,  a  Virginia  guardian  has,  in  general,  no 
authority  outside  of  the  State,  nor  has  a  guardian  appointed 
in  some  other  state  or  country  any  power  here  (1  Minor,  465) ; 
but  now  ample  provision  is  made  by  statute  for  transferring 
of  money  or  property  (including  national  bank  stock)  of  a 
minor  or  insane  person  in  this  State  to  a  foreign  guardian. 
(Code,  §§  5348-56,  and  Acts  1922,  amending  §  5349.) 

A  guardian  can  do  nothing  except  for  the  benefit  of  the 
minor,  called  his  ^^ward."  And,  in  general,  his  acts,  even 
though  without  authority,  yet  if  beneficial  to  the  ward,  will 
be  protected,  but  if  otherwise,  they  will  be  avoided.  (1  Minor, 
465-6,  471.) 

A  guardian  is  in  no  case  responsible  for  his  support  and 
education,  unless  by  agreement  (1  Minor,  466-7). 

The  remedies  for  the  abduction  of  a  ward  are  the  same 
as  in  the  case  of  parent  and  child — see  section  3,  under  Parent 
and  Child, 
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As  it  is  the  duty  of  a  guardian  to  protect  and  defend  his 
ward,  he  may  assist  him  to  obtain  redress  for  any  wrong 
done  him.  And  in  consequence  of  his  right  to  possession  of 
his  ward's  estate,  he  may  and  ought  to  sue  in  his  own  name 
for  any  trespass  or  injury  done  to  the  ward's  property;  but 
to  get  possession  at  first  of  the  ward's  estate,  the  suit  should 
be  in  the  name  of  the  minor  by  his  next  friend.  (1  Minor, 
466,  469.) 

He  cannot  sell  the  ward's  lands,  save  by  proper  proceed- 
ings in  court,  as  specifically  provided  by  statute,  which  au- 
thorizes their  sale,  exchange  or  encumbrance  (Code,  §§  2609, 
5335,  as  amended  by  Acts  1922,  etc.);  but  the  guardian  or 
guardian  ad  litem  must  not  be  a  purchaser,  directly  or  in- 
directly (§  5341),  though  a  sale  to  him  is  not  void,  but  void- 
able and  may,  in  exceptional  cases,  be  sustained  (1  Minor,  470; 
22  Grat.  378;  27  Grat.  33,  41;  30  Grat.  123). 

He  may  lease  the  lands  (1  Minor,  370) ;  and  where  a 
minor  is  entitled  to  or  bound  to  renew  a  lease,  any  person  on 
behalf  of  such  minor,  or  any  person  interested,  may  apply  to 
the  court  and  have  the  same  done  (Code,  §  5334). 

He  is  liable  for  "voluntary"  waste  done  to  the  lands,  as, 
cutting  off  the  trees  for  the  market,  or  exhausting  the  soil 
by  improper  farming,  and  the  like,  and  if  the  waste  be  "wan- 
ton" (or  wilful)  he  must  pay  double  damages;  but  he  is  not 
liable  for  mere  "permissive  waste,"  as  suffering  the  buildings 
and  fences  to  deteriorate  for  want  of  repair,  and  the  like 
(Code,  §§  5508-9;  1  Minor,  470).  A  minor  in  such  case  sues 
by  next  friend  (§  5531). 

As  to  the  personal  estate,  the  guardian  may  sell  it,  but 
must  of  course  account  for  it  (1  Minor,  471) ;  but  under  the 
present  Code,  while  he  may  make  disbursements  of  the  an- 
nual income,  he  is  not  allowed  to  expend  or  disburse  any  of 
the  corpus  (or  body)  or  principal  of  the  estate  without  first 
obtaining  the  consent  of  the  court  (Code,  §  5321),  whereupon 
the  court  may  order  a  sale  of  such  personal  property  as  may 
be  necessary  (§  5322). 

As  stated  in  the  statute  (§  5320),  the  guardian,  out  of  the 
proceeds  of  his  ward's  estate,  real  and  personal,  '''shall  provide 
for  his  maintenance  and  education";  but  this  is  limited  to 
the  annual  income  or  profits,  unless  the  court  directts  other- 
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wise^  and  if  necessary  orders  a  sale  of  some  or  all  of  the 
I)erM>nal  property  (^^  5320*1);  and  by  section  5326  of  the 
Code,  a  court  of  chancery,  on  a  bill  filed  by  the  guardian,  may 
onler  a  sale  of  a  necessary  part  of  the  real  estate,  where  it  ap- 
|)ears  '*tliat  the  proper  maintenance  and  education,  or  other  in- 
terests of  an  infant,  require  that  the  proceeds  of  his  real  estate, 
beyond  the  annual  income  thereof,  should  be  applied  to  the 
use  of  $!aid  infant;*^  and  ^^to  the  extent  that  the  proceeds 
may  lye  so  applie<l,  they  shall  be  deemed  personal  estate  but 
no  further/* 

It  is  further  provided  that  a  guardian,  by  proper  court 
proceeilings,  may  have  his  ward^s  land  sold,  exchanged,  or 
encumbered,  where  the  interests  of  the  ward  will  thereby  be 
promoted  and  the  proceeds  invested  (Code,  §  5335  etc.;  Acts 
191H,  p.  414) ;  which  proceeds,  or  so  much  as  remains  unex- 
|)en(led,  uiK>n  tlie  ward's  death,  under  age,  passes  to  his  heirs 
as  real  estate  (§  5347). 

A  guardian  may,  where  proper,  bind  a  minor  an  appren- 
tice, or  have  him  placed  in  an  institution  for  destitute  chil- 
dren (Code,  §§  5298,  53(X)) ;  or  have  his  name  changed  (§ 
50vS3) ;  or  have  him  adopted  (§  5333  as  amended  by  Acts  1922, 
p.  — ) ;  or  set  apart  a  homestead  for  him  in  personal  estate, 
if  his  father  has  not  already  done  so  (§  6541) ;  li^  his  prop- 
erty for  taxation  (§  2307,  as  amended  by  Acts  1920,  p.  563; 
Acts  1918,  p.  169) ;  or  recover  damages  for  injury  to  him  by 
another's  intoxication  (§  4675). 

A  bank  may  pay  any  balance  on  deposit  to  the  credit 
of  a  deceased  person  (after  two  weeks  from  his  death),  or  of 
a  minor,  to  the  guardian  upon  presentation  to  tlie  bank  of  a 
letter  or  certificate  of  his  qualification  as  such  (Code,  §  4125; 
as  amended  by  Acts  1920,  p.  21.)  A  bank  may  pay  a  deceased's 
check  within  two  weeks  after  his  death  (§  5748),  so  it  cannot 
pay  a  guardian  until  after  that  time. 

§  4.  When  money  paid  to  minor  withoat  a  guardian. — 
See  section  18,  under  Minors^  Infants^  etc. 

§  S.  For  Mfiiat  a  guanfian  is  accoontable. — Section  5320 
of  the  Code  says:  "At  the  expiration  of  his  trust,  he  phall 
deliver  and  pay  all  the  estate  and  money  in  his  hands,  or 
with  which  he  is  chargeable,  to  the  person  entitled  to  receive 
the  same." 
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Guardians  having  charge  of  a  minor^s  estate  are  ac- 
countable for  all  profits  which  are  or  ought  to  hav?  l)een 
received,  and  for  all  losses  through  his  default  or  neglect. 

Courts  of  equity  will  not  hold  a  guardian  or  other  fidu- 
ciary, agent,  or  trustee,  liable  for  losses  in  managing  a  trust, 
where  he  acted  in  good  faith,  in  the  exercise  of  a  reasonable 
discretion,  and  as  he  probably  would  have  done  in  his  own 
matters  (Note  to  §  5406  of  Code). 

If  a  guardian  by  his  negligence  or  improper  conduct  lose 
any  debt  or  other  money,  he  is  charged  with  both  principal 
and  interest;  and  if  he  "pay  any  debt  the  recovery  of  which 
could  he  prevented  by  reason  of  illegality  of  consideration, 
lapse  of  time  or  otherwise,  knowing  the  facts  by  which  the 
same  could  be  so  prevented,  no  credit  should  be  allowed  him 
therefor^'  (Code,  §  5406).  So,  the  guardian  is  bound  to  plead 
the  statute  of  limitations. 

A  guardian  may  compromise  "any  liability  due  to  or 
from  him,"  provided  the  same  be  approved  by  the  court  (Code, 
§§  5332,  5440),  which  the  court  will  do,  if  he  acted  with  the 
same  judgment  and  consideration  as  a  prudent  man  would 
have  done  in  his  own  affairs,  as,  in  the  case  of  doubtful  claims, 
or  the  payment  of  debts  illegal  or  unrecoverable,  or  the  like 
(1  Minor,  477). 

He  may  also  submit  a  controversy  to  arbitration  (Code, 
§  6163). 

He  is  liable  for  any  neglect  which  injures  the  ward's 
estate,  as,  delaying  without  cause  the  payment  of  a  debt 
carrying  interest ;  suffering  a  suit,  when  he  has  means  to  pay 
the  demand,  and  has  no  reasonable  defense;  delaying  to  sue 
until  the  claim  is  barred  or  the  debtor's  insolvency.  But  he 
is  not  liable  for  goods  stolen  or  destroyed  without  his  fault; 
or  where  the  loss  occurs  by  the  failure  of  a  security  or  a  bank 
in  which  common  usage  and  belief  warrant  confidence.  He 
should  be  very  careful  about  personal  security.  The  safer  way 
is  to  apply  to  the  court  in  term  for  advice  about  investing 
funds  (Code,  §  5430).     (1  Minor,  4^8-9.) 

He  is  not  chargeable  for  the  ward's  services,  even  as  a 
set-off  to  his  board,  unless  they  were  such  as,  under  the  exist- 
ing circumstances,  the  guardian  ought  freely  to  have  expected 
to  pay  for  (1  Minor,  480). 
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A  guardian  assenting  to  a  ward's  prostitution  or  forni- 
cation is  guilty  of  pandering  and  punishevi  by  penitentiary 
from  one  to  ten  years  and  fine  not  over  $1,000  (Code,  §  4579). 

§  f.  MnnM  to  cimipfil  aettlameiit  of  accoonta^ — ^The 
court  is  charged  with  the  superintendence  of  the  settlement 
of  guardians'  accounts,  and  the  control  of  their  conduct  (Code. 
§  5326) ;  and  to  this  end  the  judge  appoints  a  conmiissioner 
of  accounts,  who  shall  have  a  general  jurisdiction  of  all  fidu- 
ciaries (guardians,  etc.)  and  make  all  ex  parte  (or  one-side) 
settlements  of  their  accounts.  The  commissioner  is  to  get 
from  the  cleric,  within  20  days  after  each  term,  a  list  of  the 
fiduciaries  who  qualified  at  that  term;  and  thenceforward,  it 
is  his  duty  to  require  them  punctually  to  conform  to  the 
directions  of  the  law,  in  respect  to  an  inventory  of  the  prop- 
erty subject  to  their  control,  an  account  of  sales,  and  the 
periodical  settlement  of  their  accounts  (Code,  §  5401). 

Every  guardian  mu^,  within  four  months  after  qualifi- 
cation, and  within  four  months  after  any  subsequent  accession 
of  property,  return  to  the  commissioner  of  accounts  an  inven- 
tory of  all  estate,  real  and  personal,  which  is  subject  to  his 
authority;  and  if  he  fails  so  to  do,  the  conmiissioner  shall 
take  proper  steps  to  compel  him  to  do  it,  by  having  him  fined 
from  $50  to  $500  for  any  delinquency;  and  if  he  persists  in 
his  failure,  to  proceed  against  him  for  contempt  of  court  in 
disobeying  its  order.  He  also  must,  within  four  months  after 
any  sale,  return  to  the  commissioner  an  account  of  sales.  Both 
of  these  returns  the  commissioner  is  to  inspect,  and  if  they 
are  in  proper  form,  he  is,  within  10  days,  to  deliver  them  to 
the  clerk  to  be  recorded.     (Code,  §§  5403-5.) 

A  guardian  is  required  to  settle  his  account  annually, 
within  six  months  after  the  end  of  every  year,  before  the  com- 
missioner of  accounts;  and  if  he  fails,  the  commissioner  must 
take  steps  to  compel  him  by  having  him  fined  from  $50  to 
$500,  and  if  need  be,  by  a  proceeding  for  contempt;  and  he 
also  suffers  a  forfeiture  of  compensation  unless  allowed  by  the 
court;  but  this  denial  of  compensation  is  not  to  apply  where 
the  guardian  has  within  six  months  after  the  end  of  any 
year  furnished  the  ward  (being  now  adult)  with  a  statement 
of  the  account,  and  settled  the  same  with  him;  nor  where  he 
has  laid  a  statement  of  his  account  before  a  commissioner  in 
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chancery,  upon  an  order  of  account  in  a  pending  suit  (Code, 
§§  5408-11). 

For  steps  to  be  taken  to  secure  the  funds  in  the  guardian^s 
hands,  if  in  apparent  danger;  and,  if  need  be,  to  remove  the 
guardian  and  appoint  another,  see  Code,  §§  5416-18. 

The  commissioner  is  required  to  post  at  the  courthouse 
on  the  first  day  of  the  court,  or  first  Monday  in  any  month 
(in  a  county),  a  list  of  fiduciaries  whose  accounts  are  before 
him  for  settlement ;  and  no  account  shall  be  completed  by  him 
within  10  days  thereafter.  Anyone  interested,  or  his  next 
friend,  may  appear  before  the  commissioner,  and  insist  on  or 
object  to  anything  in  like  manner  as  if  the  commissioner  was 
taking  an  account  by  order  in  a  pending  suit.  The  commis- 
sioner is  to  file  report  as  soon  as  completed,  and  after  a  month 
the  court  personally  examines  and  considers  it,  with  objections 
(if  any)  theretofore  filed,  and  corrects  any  errors  appear- 
ing by  exceptions  or  on  the  face  of  the  account,  and  to 
this  end  may  re-commit  the  report  to  the  same  or  another 
commissioner,  and  may,  even  have  a  jury  impanneled  to  try  a 
question  of  fact ;  or  the  court  may  confirm  the  report  in  whole 
or  in  part.  When  confirmed,  the  report  is  recorded,  and 
thenceforward  is  taken  prima  facie  to  be  correct,  subject,  how- 
ever, to  be  re-opened,  examined,  and  corrected  by  a  suit  in 
due  time  for  the  purpose.  And  when  the  report  shows  money 
in  the  guardian's  hands,  the  court  may  order  payment  to  whom 
due,  or  that  it  be  invested,  loaned  or  otherwise  disposed  of. 
(Code,  §§  4526-33.) 

§  7.  Gmipciisatioii  of  guarAan. — Section  5425  of  the 
Code  says,  the  conunissioner  in  stating  and  settling  the  ac- 
count, shall  allow  the  guardian  ^'any  reasonable  expenses  in- 
curred by  him  as  such ;  and  also,  except  in  cases  in  which  it  is 
otherwise  provided,  a  reasonable  compensation,  in  the  form 
of  a  commission  (on  receipts),  or  otherwise^';  and  counted  as 
receipts  are  bonds  which  the  guardian  might  rightfully  have 
collected,  but  did  not  and  ultimately  turned  over  to  the  ward 
as  money ;  or  mortgages  taken  for  bonds  or  other  debts,  which 
he  turns  over  to  the  ward;  and  of  course  money  on  hand  at 
the  start,  proceeds  of  crops  or  of  anjrthing  rightfully  sold. 
The  amount  of  compensation  depends  on  the  time,  trouble,  and 
pecuniary  responsibility,  in  the  particular  case,  with  some 
reference  to  the  value  of  his  services  to  the  ward.    "Reason- 
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^  *  ^^  ^inpewsation"  is  usually  fixed  at  5  per  cent,  but  it  may 

.  j^  ^^         ^      ,     4>r  more;  7%  and  event  10  per  cent,  has  been  allowed 
^         J  ^=^—  ^lie  estate  was  troublesome  to  manage,  and  the  monev 

^*^.    ^^  *^^^^1  but  little  (1  Minor,  489-90).  ^ 

"^   ^^^  2  "^  ^tiardian  has  no  commission  on  debts  due  by  himseli 

^^  —  ^^"       %rard:  and  can  charge  on  the  same  capital  but  once. 

-^  B^^^         the  investment  be  changed,  but  after  being  once  al 


^  rpM^^^       ^^^  the  principal,  he  charges  only  on  the  income.    (1 

Y'      ^^*  ^90  1.) 

\\r^<'^  j^     Mode  of  atating  gfuunduun'a  yeoriy  accovnU.— An 

^  ^  jsi  made  up  for  each  year,  and  a  balance  struck.  They 

^^m.»*^  the  receipts  on  one  side  and  the  disbursements  on 

^    Vp^^^" ^^^.     ^^  interest  is  usually  calculated  on  the  individual 
^^    ^>*-  ^^  ^^^    either  side,  even  though  the  receipts  may  have  been 


Y^  -.^2:5     ^^  *m<l  *'^*  disbursements  later  or  tnce  versa^  except  indeed 
^^^  Y^-^    ^^   -1  fit  be  large.    The  balance  being  struck  for  the  year, 


^^*''^r«**^£j3t«rest  the  next  year.    A  guardian  is  allowed  60  days 
■   be*^*^^^   ot  •o*'!  money  and  shall  not  be  charged  vrith  interest 

Vv  A«^?^  _   ^ai/l  i'lrriA    iiviIacsc  Ko  Koc  inirActA/1  t\f  \t\nr\M\  if  Kukfriro 


•  ^v^^-^j-  said  time,  unless  he  has  invested  or  loaned  it  before 

^%c^  »*g  r,3iJ5). 

^^le-    ^  ^^  there  is  an  annual  balance  in  favor  of  the  ward 
^      VV^***  ^  interest),  remaining  in  the  guardian^s  hands,  inter- 


rinc^**^**^rP^  thereon  for  the  next  year    (Code,  §  5323) ;  but 
e^  ^^  ^1  aI^^^^  ^®  ^^  favor  of  the  guardian,  interest  is  not 
if  tb^         ip^'^  ^  much  thereof  as  is  interest  or  were  estimated 
^\\o^^ .      f^iiTAl  amounts  (1  Minor,  486-7) ;  yet  he  may  recover 
Qj.  cooj^    -    interest  on  any  bond,  note  or  other  instrument  of 
coTnp«****^g  therein  stipulated  (Code,  §  5324).    From  the  end 
^•riti^^''     -.^Ighip,  the  account  is  settled  on  the  ordinary  prin- 
of  the  ^    ^lehtoT  and  ci-editor;  as  to  interest,  compound  interest 
c-iples  ^-^i^ided  on  both  sides  (1  Minor,  487). 
being  ^  jriiar^'**'^  ^^  allowed  in  his  account  any  debts  properly 
^  .  a'^onable  expenses,  such  as  clothes,  education,  and  other 
paidj*    personal  expenses  of  the  ward;  reasonable  attorney's 
^      ,  taxes;  wages  of  laborers  and  other  expenses  incident  to 
*^^'.   ^^  Ills  lands;   repairs  and  suitable  and  beneficial  im- 
^^^^\^eTits  to  his  houses,  etc.;  and  where  necessary,  clerk's 
u-^^   rent  of  office,  postage,  etc.     (1  Minor,  487). 

jf  the  father  be  living,  and  of  ability,  he  must  support 
the  ward;  ^^^  the  guardian  is  not  allowed  therefor;  but  the 
court  may,  "P^n  application  of  the  father,  direct  the  minor's 
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estate  to  be  applied  to  his  support,  where,  under  all  the  cir- 
cumstances, it  appears  proper  (1  Minor,  488). 

The  guardian  should  take  vouchers  or  receipts  for  dis- 
bursements, or  else,  in  some  cases  (as  for  postage,  traveling 
expenses,  etc.),  make  affidavit  of  the  payment  (1  Minor,  488). 

For  form  of  stating  a  guardian's  account,  see  1  Minor, 
496-500. 

§  9.  Dealings  between  gfuunduui  and  ward — A  guardian 
is  not  allowed  to  deal  with  the  subject-matter  of  the  trust, 
for  his  own  benefit,  such  transactions  being  always  voidable 
by  the  ward  though  binding  on  the  guardian,  unless  avoided 
by  the  ward.  Likewise  a  guardian's  private  settlement  with 
his  ward  is  always  scrutinized  with  rigor;  and  a  release  with- 
out a  settlement,  especially  soon  after  the  ward  attains  his 
age,  however  fair  it  may  be,  may  be  avoided  by  the  ward.  So 
also  a  conveyance  from  a  ward  to  a  guardian,  made  soon 
after  attaining  age,  and  without  a  settlement  of  accounts, 
may  be  set  aside  by  the  ward.     (1  Minor,  492.) 

§  10*  Suit  by  ward  against  gaar£an« — Suit  may  be  at 
law  or  in  equity  upon  the  guardian's  official  bond,  or  against 
the  guardian  alone,  in  the  ward's  name  by  his  next  friend,  or, 
after  his  majority,  by  himself  alone  (1  Minor,  494);  or  an 
action  of  account  may  be  brought  against  his  personal  repre- 
sentative (Acts  1920,  p.  28). 

But  the  suit  on  the  bond  must  be  within  10  years  from 
the  ward's  majority  or  from  the  termination  of  the  guardian's 
office,  whichever  shall  happen  first  (Code,  §  5811);  but  where 
the  suit  is  against  the  guardian  alone,  or  his  representative, 
on  the  ground  of  the  trust  arising  out  of  his  fiduciary  relation, 
the  limitation  does  not  apply  (§  5811),  and  the  doctrine  of 
laches  (or  long  delay)  and  stale  demands  applies,  the  court 
usually  fixing  the  limitation  at  20  years. 

§  11.    Forms  under  'Guardian  and  Ward.** — 

No.  1.    Memorandum  of  Facts  by  Counsel  on  Motion  fob  Appoint. 

MENT  OF  Guardian. 
(Va.  Code  1919,  \  6316;  3  Pollard's  Code  1910,  p.  332.) 

Date.  192— 

1.    Full  names  of  infants,  with  ages 
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2.    PUco  of  recldcnee  and  eolor  of  infanta 


3.    Names  of  both  parents,  and  whether  lirins  or  deceased 


4.    Full  name  and  residence  of  Guardian  nominated 


5.    Name  of  person  ""^fci"g  motion  and  grounds  of  being  entitled  to 

make  it 


6.  Value  of  infant's  personal  estate, 

7.  Value  of  infant's  real  estate, 


8.  Total  yalue  of  real  and  personal  estate 

9.  Annual  net  rental  yalue  of  real  estate 
10.    Pull  name  of  surety  offered 


11.    Bond  of  Guardian  (to  be  fixed  by  Court) 


Signature  of  Counsel, 


No.  2.    Notice  or  Afplication  to  Use  Past  or  Ckwpus  or  Wabd's  Estate 

FOE  HIS  SUFPOBT. 

(Code,  8  6321;   P's  0>de  Biennial,  p.  24.) 


In  the Court  of 


-,  Guardian, 


of 


▼s. 


To 


Take  notice  that  I  shall,  on  the day  of ,  at 


o'clock  a.  m.  or  as  soon  thereafter  as  the  attention  of  the  Court  may  be 

obtained,  petition  the Court  of for  permission  to 

use  part  of  your  estate  for  your  maintenance  and  support  as  follows: 

I per  month  to  be  paid  by  the  undersigned  as  graardian  to  the 

undersigned  in  her  personal  capacity  to  be  used  for  your  maintenance 
and  support,  the  said  petition  being  made  in  pursuance  of  section  6321 
of  the  Code  of  Virginia,  and  copy  of  said  petition  is  hereto  attached  and 
made  a  part  of  this  notice. 

,  Guardian. 

State  of  Virginia, 


of  [    to-wit: 


This  day  personally  appeared  before  me,  ,  a  Notary 

Public  in  and  for  the  State  and aforesaid,  in  my  said 

,  who  being  first  duly  sworn,  made  oath  that  he  did  on  the 

day  of ,  serve  on in  person  in  the 

of where  she  resides,  true  copies  of  the  aboyes 

notice  and  of  the  petition  hereto  attached. 
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Given  under  my  hand  this day  of . 


Notary  Public. 


We  accept  senrlce  of  the  above  notice  and  petition  and  consent  to 

the  entry  of  an  order  for  the  use  of  the  corpus  of  the  estate  of 

for  her  support  and  maintenance  In  accordance  with  prayer  of  said 
petition. 


This  notice  may  be  served  by  any  person  other  than  the  guardian. 


No.  3.    PETrriON  in  above  Case. 

i'ldem,) 

In  the court  of  the ,  

,  Guardian 

of ,  and 


vs. 


To  the  Honorable ,  Judge  of  the  said  Court: 

Your  petitioner, Guardian  of ,  her  infant 

child,  represents  that  she  was  duly  appointed  guardian  of  the  estate  of 

her  only  child,  ,  by  order  of  this  Court  entered  on  the 

day  of ,  . 

That  your  petitioner  was  left  a  widow  by  the  death  of  her  husband 

on  the day  of , ,  and  the  only  estate  left  by 

her  said  husband,  ,  was  a  life  insurance  policy  in  the 

amount  of  | ;  that  your  petitioner  qualified  as  administratrix, 

collected  said  Insurance,  paid  all  debts,  and  has  made  a  final  settlement 
of  her  accounts  as  such  administratrix  before  the  Commissioner  of 

Accounts,  and  has  paid  to  herself  as  guardian  the  sum  of  I — , 

the  portion  of  the  estate  belonging  to  her  said  ward,  , 

That  your  petitioner  has  no  property  of  her  own  and  received  noth- 
ing from  her  husband's  estate  except  the  small  sum  of  | ,  and 

commissions  as  administratrix  in  the  sum  of  $ ,  and  being  in 

delicate  health  is  able  to  do  only  light  work  for  a  livelihood  and  in 
addition  to  that  her  time  Is  taken  up  to  such  an  extent  in  the  care  of 

her  child  the  said ,  a  girl  of  only years  old,  that  she 

will  be  for  some  years  handicapped  in  earning  a  living  for  herself 
and  her  child  even  if  she  were  of  more  robust  health. 

That  the  needs  of  your  petitioner's  ward,  in  the  way  of  food, 
clothing,  attention  of  physician,  medicines  and  other  necessaries  are 
such,  in  view  of  the  present  cost  of  necessaries,  the  child's  age  and 
health,  as  to  be  beyond  the  means  of  your  petitioner  to  supply  them 
without  recourse  to  the  estate  of  the  said  ward,  the  income  of  which 
is  wholly  inadequate  to  meet  the  said  requirements,  and  your  petitioner 
alleges  that  those  requirements  are  such  as  to  make  it  necessary  that 
she  have  from  the  estate  of  the  said  ward  the  sum  of  not  less  than 
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I a  month  to  meet  the  minimum  requlremeilts  of  her  said 

ward. 

That  this  petition  is  filed  in  pursuance  of  section  5321  of  the  Code 
of  Virfcinia  and  after  notice  duly  serred  in  accordance  with  said 
section  upon  her  said  ward  as  shown  by  said  notice  hereto  attached, 
due  service  of  which  is  thereon  shown  more  than  5  days  before  the 
tiling  of  this  petition. 

In  consideration  whereof,  and  for  as  much  as  your  petitioner  is 
remediless  save  in  a  court  of  equity,  your  petitioner  prays  that  her 

said  ward,  be  made  a  party  defendant  to  this  petition, 

that  a  guardian  ad  litem  be  appointed  to  protect  the  Interest  of  the 
said  ward,  that  she  be  required  to  answer  by  said  guardian  ad  litem, 
but  not  under  oath,  answer  under  oath  being  hereby  expressly  waived, 
and  that  an  order  be  entered  by  this  court  after  hearing  hereon  per- 
mitting and  directing  your  petitioner  as  guardian  of to 

pay  to  your  said  petitioner  in  her  personal  capacity  and  as  mother 

of  the  said  | per  month  beginning  with  the  month 

of  .  and  until  the  further  order  of  this  court,  out 

of  the  corpus  of  the  estate  of  the  said  ,  and  that  your 

petitioner  may  have  all  su^  further  and  general  relief  as  the  nature 
of  her  case  may  require  or  to  this  court  shall  seem  meet.  Your 
petitioner  will  ever  pray.  etc. 


Petitioner. 


Counsel. 
State  of  Virginia. 
City  of  Richmond, 

This  day  personally  appeared  before  me, ,  a  Notary 

Public  in  and  for  the  SUte  and  City  aforesaid,  in  my  said  City, 

who  subscribed  the  foregoing  petition  as  Guardian  and 


I  to. wit: 


made  oath  that  the  statements  therein  contained  are  true,  except  where 
stated  to  be  upon  information  and  where  so  stated  she  believes  them  to 
be  true. 

Given  under  my  hand  this day  of  ,  . 


Notary    Public. 


No.  4.    AxswEB  OF  Guardian  ad  Lftem. 

{Idem,) 

In  the court  of  the ,  

,  Guardian 

°^  '  (     Answer  of 

and 


vs. 


by  Guardian  ad  Litem, 


The  separate  answer  of ,  an  infant  under  the  age  of 

21  years,  by ,  her  Guardian  ad^item  appointed  to  defend 

her    in    this    proceeding,    to    the   petition   and    application    filed    by 


I 


I 

i 


GUARDIAN    AND    WARD  883 

,  Guardii^n  of .  and  in  her  personal  capacity, 

against  her,  petitioning  for  an  order  permitting  the  use  of  a  part 

of  the  corpus  of  the  estate  of  the  said  for  her  support 

and  maintenance,  in  the Court  of , . 

This  respondoit,  resenring  to  herself  the  benefit  of  all  Just  ex- 
ceptions to  the  said  petition  and  application,  for  answer  thereto,  or  to 
so  much  thereof  as  she  is  advised  that  it  is  material  she  should 
answer,  by  her  said  Guardian  ad  Litem,  answers  and  says: 

That  she  is  an  infiint  of  tender  years,  and  by  reason  of  her  in- 
fancy is  incapable  of  understanding  or  of  taking  care  of  her  rights 
and  interests  herein;  and  that  she  therefore  commends  herself  and  her 
rights  and  interests  to  the  protection  of  the  Court,  and  prays  that  no 
decrees  or  orders  may  be  entered  that  will  tend  to  her  prejudice. 

And  now  having  fully  answered  the  said  petition  and  application, 
this  respondent  prays  to  be  hence  dismissed  with  her  reasonable  cost 
by  her  in  this  behalf  expended. 


Guardian  ad  Litem  of 


Respondent 


Na  5.    Oroeb  in  above  Cask. 

(Idem,) 
Virginia: 

In  the  Court  of 

,  Guardian 


of 


vs. 


This  day  appeared ,  Guardian  of and  in 

open  court  and  filed  a  petition  and  application,  verified  by  petitioner's 
affidavit,  for  an  order  for  permission  to  use  part  of  the  estate  of 

,  the  ward  of  the  said  ,  for  the  support  and 

maintenance  of  the  said  ward,  said  application  being  filed  after  due 
notice  served  more  than  five  days  before  the  filing  of  the  said  applica- 
tion on  the  said as  shown  by  copy  of  said  notice  attached 

to  said  petition.  a  discreet  and  competent  attorney  at 

law  is  appointed  Guardian  ad  Litem  to  defend  the  interests  of  the  said 

in  this  matter,  and  thereupon  the  said  Guardian  ad  Litem 

filed  his  answer  to  which  the  petitioner  replied  generally. 

And  then  this  matter  coming  on  to  be  heard  on  the  petition  of 

.  Guardian  of  in  her  personal  capacity,  on 

the  copy  of  notice  showing  due  service  more  than  five  days  before  the 

filing  of  this  application  on  the  answer  of  ,  Guardian  ad 

Litem  of  the  said  ,  ward,  on  the  oral  testimony  in  open 

court  of and ,  and  was  argued  by  counsel. 

On  consideration  whereof  it  appearing  from  the  petition,  and  oral 
testimony  taken  in  open  court,  that  It  is  proper  that  a  part  of  the 
corpus  of  the  estate  of ,  infant  child  of  three  years  of  age, 


r 


»»♦ 
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for  tto  BQpport  and  malntcnairao  of  the  said  infant  ward, 
im  eoiiT«nla&t  and  proper  tliat  the  part  eo  oonanmed  be  paid 

I   Intervals  to  ,   the   mother  of   the   said 

to  be  need  by  her  to  meet  the  needs  of  her  said  ward 

that  I a  month  is  a  reasonable  and  proper  amonnt 

from  the  ward's  estate  for  snch  pvrpcse,  that  the  said 

^nd  ,  snrety  on  the  bond  of  the  said  soardlan  exercise  a 

tr^  o^«r  the  estate  of  the  said  ward  and  has  to  sign  all  chedcs, 

s-«fere;  adjndaed,  ordered,  and  decreed  that ,  Guardian, 

snrety,  do  pay  to at  reasonable  and  eonrenient 

«ynt  of  the  eetate  of  the  said ,  ward  and  infant  child 


per  month  beginning 


be  need 
of  the 


by  the 
said  — 


said 


for  the  support  and 

that  it  win  not  be 


to  account  in  detail  for  the  money  so  received 

T^4S  this  order  is  to  continue  in  effect  until  the  further  order 
rt. 


Na  6.    FouMS  worn  Sals  or  Muioa's  Laito. 


(Bee  nnder  Jfinorv,  Jfi/siife,  wr  OhUOretL) 
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